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(1) 

1 This document may be cited as follows: Joint Committee on Taxation, General Explanation 
of Tax Legislation Enacted in the 116th Congress (JCS–1–22), February 2022. 

INTRODUCTION 

This document,1 prepared by the staff of the Joint Committee on 
Taxation in consultation with the staffs of the House Committee on 
Ways and Means and the Senate Committee on Finance, provides 
an explanation of certain tax legislation enacted in the 116th Con-
gress. 

For each provision, this document includes a description of 
present law, an explanation of the provision, and the effective date. 
Present law describes the law in effect immediately before enact-
ment of the provision and does not reflect changes to the law made 
by the enacting legislation or by subsequent legislation. For a bill 
with a Committee report (or, in the absence of one, a contempora-
neous technical explanation prepared and published by the staff of 
the Joint Committee on Taxation), this document is based on the 
language of the report (or explanation). This document follows the 
chronological order of the tax legislation as signed into law. 

Section references are to the Internal Revenue Code of 1986, as 
amended, unless otherwise stated. 

Part One is an explanation of the Taxpayer First Act (Pub. L. 
No. 116–25). 

Part Two is an explanation of certain provisions of the Fostering 
Undergraduate Talent by Unlocking Resources for Education (‘‘FU-
TURE’’) Act (Pub. L. No. 116–91). 

Part Three is an explanation of the revenue provisions of Divi-
sions M, N, O, and Q of the Further Consolidated Appropriations 
Act, 2020 (Pub. L. No. 116–94). 

Part Four is an explanation of the Virginia Beach Strong Act 
(Pub. L. No. 116–98). 

Part Five is an explanation of Division G of the Families First 
Coronavirus Response Act (Pub. L. No. 116–127). 

Part Six is an explanation of the revenue provisions of the 
Coronavirus Aid, Relief, and Economic Security (‘‘CARES’’) Act 
(Pub. L. No. 116–136). 

Part Seven is an explanation of the revenue provisions of the 
Continuing Appropriations Act, 2021 and Other Extensions Act 
(Pub. L. No. 116–159). 

Part Eight is an explanation of the revenue provisions of the 
Consolidated Appropriations Act, 2021 (Pub. L. No. 116–260). 

The Appendix provides the estimated budget effects of tax legis-
lation described in this document. 

The first footnote in each Part gives the legislative history of the 
Act explained in that Part. 
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(3) 

2 H.R. 3151. The bill was introduced in the House of Representatives on June 6, 2019, and 
was passed by the House on June 10, 2019. The Senate passed the bill without amendment by 
voice vote on June 13, 2019. The President signed the bill on July 1, 2019, together with an 
accompanying signing statement regarding appointments of IRS officials under sections 1001(a) 
and 2101(a) of the Act. See Statement on Signing The Taxpayer First Act, Washington, D.C., 
July 1, 2019, Daily Comp. Pres. Docs., 2019, DCPD No. 201900450, available at https:// 
www.govinfo.gov/content/pkg/DCPD-201900450/html/DCPD-201900450.htm. 

3 Pub. L. No. 105-206, sec. 1001(a). 
4 See, e.g., secs. 6320 (notice and opportunity for hearing upon filing of notice of lien), 6330 

(notice and opportunity for hearing before levy), 7122 (rejection of a proposed offer-in-com-
promise or installment agreement), as well as 7123 (alternative dispute resolution procedures). 

5 Section 7803, as amended in 2015, requires that the Commissioner ensure that the enumer-
ated taxpayer rights are incorporated in the training and evaluation of all employees. 

6 Secs. 7803(a) (The duties and powers include the power to administer, manage, conduct, di-
rect, and supervise the execution and application of the internal revenue laws or related stat-
utes and tax conventions to which the United States is a party, and to recommend to the Presi-
dent a candidate for Chief Counsel (and recommend the removal of the Chief Counsel)); 7804 
(The Commissioner is authorized to employ such persons as the Commissioner deems proper for 
the administration and enforcement of the internal revenue laws and is required to issue all 
necessary directions, instructions, orders, and rules applicable to such persons, including deter-
mination and designation of posts of duty); and 7805 (Secretary authority to interpret the Code). 

7 According to its website, the Office of Appeals and its predecessors have existed since 1927. 
https://www.irs.gov/compliance/appeals/appeals-an-independent-organization. 

PART ONE: THE TAXPAYER FIRST ACT 
(PUBLIC LAW 116–25) 2 

TITLE I—PUTTING TAXPAYERS FIRST 

Subtitle A—Independent Appeals Process 

1. Establishment of Internal Revenue Service Independent 
Office of Appeals (sec. 1001 of the Act and sec. 7803 of 
the Code) 

Present Law 

The IRS Reform and Restructuring Act of 1998 (‘‘RRA98’’) di-
rected the Commissioner of Internal Revenue (the ‘‘Commissioner’’) 
to restructure the Internal Revenue Service (‘‘IRS’’) by establishing 
and implementing an organizational structure that features oper-
ating units serving particular groups of taxpayers with similar 
needs and ensures an independent appeals function within the 
IRS.3 Although the Code does not mandate the existence of an 
independent office within the IRS to review administrative deter-
minations, it does require an independent administrative review of 
certain determinations,4 and further requires that the Commis-
sioner ensure that the duties of IRS employees are executed in a 
manner consistent with rights inferred from other Code provi-
sions.5 

Under the general authority of the Secretary of the Treasury 
(‘‘Secretary’’) to interpret the Code and that of the Commissioner 
to administer the Code and to employ the persons necessary to do 
so,6 the IRS operates an Office of Appeals (‘‘Appeals’’) headed by a 
Chief, Appeals.7 That office traditionally functions as the settle-
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4 

8 See section 6702(c), which requires that the Secretary periodically review and list positions 
that have been identified as frivolous for purposes of the frivolous return penalty. 

9 Sec. 7122. 
10 Rev. Proc. 2016–22, 26 C.F.R. sec. 601.106. Exceptions to the general rule in favor of requir-

ing Appeals consideration include cases that are withheld in the interests of sound tax adminis-
tration, among other reasons. 

11 Part III of Title 5 of the United States Code prescribes rules for Federal employment, in-
cluding employment, retention, and management and employee issues. 

12 5 U.S.C. sec. 5382. 

ment arm of the IRS. In doing so, it reviews administrative deter-
minations arising both from collection and examination activities, 
and attempts to resolve them without need for litigation, including 
by using alternative dispute resolution methods. As a result, re-
view of administrative actions is generally available prior to pay-
ment of any tax underlying the controversy. Exceptions occur, and 
include cases in which inadequate time remains on the limitations 
period for assessment and collection or those in which the only ar-
guments raised by the taxpayer are frivolous positions.8 

Similarly, if a case has reached a point at which litigation is ini-
tiated, the availability of consideration by Appeals may be limited. 
First, authority to settle cases referred to the Department of Jus-
tice for defense or initiation of litigation rests solely with that De-
partment. such cases are therefore ineligible for referral to Ap-
peals.9 The terms under which a case pending in the United States 
Tax Court (‘‘Tax Court’’) may be referred to Appeals are described 
in published guidance that centralizes the decision to withhold a 
case from Appeals to assure consistent standards are applied.10 

Employees of Appeals are compensated in accordance with the 
rules governing Federal employment generally.11 

Explanation of Provision 

The provision codifies the requirement of an independent admin-
istrative appeals function by establishing within the IRS an office 
to be known as the Internal Revenue Service Independent Office of 
Appeals (‘‘Independent Appeals’’) and to be headed by an official 
known as the Chief of Appeals, as described below. The purposes 
and duties of the office as well as the taxpayers’ general right to 
seek consideration by that office, subject to certain limitations, are 
described below. 

Chief of Appeals and staff 
The provision grants authority to the Commissioner to appoint 

the Chief of Appeals, who is to be compensated at the same rate 
as the highest rate of basic pay established for the Senior Execu-
tive Service.12 The appointment is not subject to the rules under 
Title 5 of the United States Code that govern competitive service 
or the Senior Executive Service. The Chief of Appeals reports di-
rectly to the Commissioner of the IRS. The person appointed to the 
position is required to have experience in a broad range of Federal 
tax law controversies and management of large service organiza-
tions. 

The provision also confirms that the Chief of Appeals and her 
employees are to have access to legal assistance and advice from 
staff within the Office of Chief Counsel about cases pending at 
Independent Appeals. Chief Counsel is responsible for ensuring 
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5 

13 The aggregation rules are found at section 448(c)(2). 

that the attorneys are able to provide independent advice. In doing 
so, to the extent practicable, staff assigned to answer inquiries 
from Independent Appeals should not include those involved in ad-
vising the IRS employees working directly on the case prior to its 
referral to Independent Appeals or in preparation of the case for 
litigation. 

Functions of Independent Appeals 
Independent Appeals is intended to perform functions similar to 

those of the current Appeals. Independent Appeals is to resolve tax 
controversies and review administrative decisions of the IRS in a 
fair and impartial manner, for the purposes of enhancing public 
confidence, promoting voluntary compliance, and ensuring con-
sistent application and interpretation of Federal tax laws. Resolu-
tion of tax controversies in this manner is generally available to all 
taxpayers, subject to reasonable exceptions that the Secretary may 
provide. Thus, cases of a type that are referred to Appeals under 
present law remain eligible for referral to Independent Appeals. 

The provision includes a savings clause that requires application 
of rules similar to those in RRA98 to ensure continuity of the valid-
ity of administrative and legal proceedings, including legal docu-
ments related to such proceedings and existing delegations of au-
thority. 

Enhancement of taxpayer access to Independent Appeals 
In making access to Independent Appeals generally available to 

all taxpayers, the establishment of the new office clarifies the 
rights of taxpayers to review administrative case files and to pro-
test denial of access to Independent Appeals. 

Taxpayer access to case files 
The provision requires that the administrative case file referred 

to Independent Appeals be available to certain individual and 
small business taxpayers. The specified taxpayers that are eligible 
are (1) individuals with adjusted gross incomes not exceeding 
$400,000 and (2) entities with gross receipts not exceeding $5 mil-
lion for the taxable year to which the dispute relates. In deter-
mining whether persons are within the scope of the latter category, 
rules similar to those used to determine whether persons should be 
treated as a single employer for purposes of cash method account-
ing are to be applied.13 Eligible taxpayers must be able to review 
the non-privileged portions of materials developed by the IRS not 
later than 10 days prior to the requested conference with Inde-
pendent Appeals. In providing the materials, the IRS need not 
produce for the taxpayer the documents that were initially pro-
vided to the IRS by the taxpayer. In addition, the taxpayer may 
elect to waive the 10-day period and accept access to the materials 
on the date of the scheduled conference. 

Cases not referred to Independent Appeals 
In cases in which the IRS has issued a notice of deficiency to a 

taxpayer, the Commissioner must prescribe notice and protest pro-
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14 Sec. 6702(c). 
15 Sec. 7803(a). 
16 See Internal Revenue Service Strategic Plan FY2018–2022, Publication 3744, available at 

https://www.irs.gov/pub/irs-pdf/p3744.pdf. 

cedures for taxpayers whose request for Independent Appeals con-
sideration is denied. Such protest procedures will be available to 
taxpayers who have received a notice of deficiency in cases other 
than those involving only frivolous positions within the meaning of 
the Code.14 The procedures must include a requirement that the 
Commissioner notify a taxpayer of the denial in a written state-
ment that includes a statement of the facts underlying the basis for 
the denial of the request together with a detailed explanation of 
the reasons for denying the request for referral to Independent Ap-
peals. In addition, the written notice must advise the taxpayer of 
the right to protest the denial of the request to the Commissioner 
and include information about how to lodge such a protest. 

The Commissioner must provide to Congress an annual written 
report detailing the number of denials of access to Independent Ap-
peals and the reasons for such denials. 

Effective Date 

The provision is generally effective upon the date of enactment 
(July 1, 2019), except with regard to the portion of the provision 
allowing taxpayer access to case files, which is effective for cases 
in which the conference occurs more than one year after the date 
of enactment. 

Subtitle B—Improved Service 

1. Comprehensive customer service strategy (sec. 1101 of the 
Act) 

Present Law 

The Code provides that the Commissioner has such duties and 
powers as prescribed by the Secretary.15 Unless otherwise specified 
by the Secretary, such duties and powers include the power to ad-
minister, manage, conduct, direct, and supervise the execution and 
application of the internal revenue laws or related statutes. In exe-
cuting these duties, the Commissioner depends upon strategic 
plans that prioritize goals and manage its resources. In the current 
strategic plan, adding and enhancing tools and support to improve 
taxpayers and tax professionals’ interactions with the IRS to meet 
their tax obligations is identified as one of the IRS’s six strategic 
goals.16 

Explanation of Provision 

The provision requires the Secretary to develop a comprehensive 
strategy for customer service and to submit such plan to Congress 
not later than the date which is one year after the date of enact-
ment. The strategy will include: (1) a plan to determine appropriate 
levels of online services, telephone call back services, and training 
of employees providing customer services, based on best practices 
of businesses and designed to meet reasonable customer expecta-
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17 Sec. 7122. 
18 Treas. Reg. sec. 1.7122–1(b). For this purpose, economic hardship is defined under Treas. 

Reg.sec. 301.6343–1. 
19 Sec. 7122(b); Treas. Reg. sec. 1.7122–1(e)(6). The $50,000 threshold was raised from $500 

in 1996. Sec. 503 of the Taxpayer Bill of Rights 2, Pub. L. No. 104–168. 
20 Sec. 7122(c)(1)(A). 
21 Notice 2006–68, 2006–31 I.R.B. 105, July 31, 2006. 

tions; (2) an assessment of all services that the IRS can co-locate 
with other Federal services or offer as self-service options; (3) pro-
posals for long-term improvements over the next 10 fiscal years, 
with appropriate short-term goals over the current and following 
fiscal year and mid-term goals over the next three to five fiscal 
years; (4) a plan to update guidance and training materials, includ-
ing the Internal Revenue Manual, for customer service employees 
of the IRS to reflect such strategy; and (5) metrics for measuring 
the IRS’s progress in implementing its strategy. Within two years 
after the date of enactment, the Secretary or the Secretary’s dele-
gate is required to make public the updated guidance and training 
materials in a user-friendly fashion. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

2. Low-income exception for payments otherwise required 
in connection with a submission of an offer-in-com-
promise (sec. 1102 of the Act and sec. 7122 of the Code) 

Present Law 

The IRS is authorized to enter into offers-in-compromise under 
which the taxpayer and Federal government agree that a tax liabil-
ity may be satisfied by payment of less than the full amount 
owed.17 An offer-in-compromise may be accepted on one of three 
grounds: (1) doubt as to liability, available in cases in which the 
validity of the actual tax liability is in question; (2) doubt as to col-
lectability based on lack of sufficient assets from which the tax, in-
terest, and penalties can be paid in full; or (3) effective tax admin-
istration, applicable in a case in which collection in full would 
cause the taxpayer economic hardship such that compromise rather 
than collection would better encourage tax compliance.18 If the un-
paid tax liabilities total $50,000 or more, an offer-in-compromise 
can be accepted only if a public report is filed, supported by a writ-
ten opinion from the IRS Chief Counsel, stating the reasons for the 
compromise, the amounts of assessed tax, penalties and interest, 
and the amounts actually paid pursuant to the offer-in-com-
promise.19 

Taxpayers making a lump sum offer-in-compromise must include 
a nonrefundable payment of 20 percent of the lump sum with the 
initial offer (herein, ‘‘upfront partial payment’’).20 The IRS waives 
this upfront partial payment when an offer is submitted by a low- 
income taxpayer, defined as an individual who falls at or below 250 
percent of the poverty guidelines published by the Department of 
Health and Human Services, or such other measure that is adopted 
by the Secretary (herein, ‘‘low-income taxpayer’’).21 Taxpayers seek-
ing an offer-in-compromise involving periodic payments must pro-
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22 Sec. 7122(c)(1)(B). 
23 Treas. Reg. sec. 300.3(b). The fee for processing an offer to compromise submitted before 

April 27, 2020, is $186. The fee for processing an offer to compromise submitted on or after April 
27, 2020, is $205. 

24 Treas. Reg. sec. 300.3(b)(i) and (ii). 
25 The Bank Secrecy Act, 31 U.S.C. secs. 5311–5332. 
26 31 U.S.C. sec. 5312(a)(1). 

vide a nonrefundable payment of the first installment that would 
be due if the offer were accepted.22 

In general, a taxpayer is required to provide a user fee for proc-
essing the offer-in-compromise.23 However, no fee will be charged 
if an offer either is based solely on doubt as to liability or is made 
by a low-income taxpayer.24 

Explanation of Provision 

The provision codifies the current low-income taxpayer exception 
with respect to any user fee or upfront partial payment imposed 
with respect to any offer-in-compromise. The provision makes clear 
that the determination of low-income is based on the individual’s 
adjusted gross income as determined for the most recent tax year 
for which such information is available. 

Effective Date 

The provision applies to offers-in-compromise submitted after the 
date of enactment (July 1, 2019). 

Subtitle C—Sensible Enforcement 

1. Internal Revenue Service seizure requirements with re-
spect to structuring transactions (sec. 1201 of the Act) 

Present Law 

The Bank Secrecy Act of 1970 (‘‘BSA’’) mandates a reporting and 
recordkeeping system that assists Federal law enforcement and 
regulatory agencies in the detection, monitoring, and tracing of cer-
tain monetary transactions.25 The reporting requirements are im-
posed on individuals, financial institutions, and non-financial 
trades and businesses that act similar to financial institutions.26 
The requirements include reporting currency transactions exceed-
ing $10,000. 

To circumvent these reporting requirements, individuals some-
times structure cash transactions to fall below the $10,000 report-
ing threshold (referred to as ‘‘structuring’’). In other words, instead 
of conducting a single transaction in currency in an amount that 
would require a report to be filed or record made by a financial in-
stitution, an individual conducts a series of currency transactions, 
willfully keeping each individual transaction at an amount below 
$10,000 to evade reporting or recording. Structuring can be used to 
conceal illegal cash-generating activities, such as the selling of nar-
cotics, and to conceal income earned legally in order to evade the 
payment of taxes. Structuring (or attempts to structure) for the 
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27 31 U.S.C. sec. 5324(a); 31 U.S.C. sec 5322. 
28 A person who willfully violates the law is subject to a fine of not more than $250,000, or 

imprisonment for not more than five years, or both. 31 U.S.C. sec. 5324(a); 31 U.S.C. sec. 5322. 
29 31 U.S.C. sec. 5317(c)(2). 
30 See 18 U.S.C. sec. 981. 
31 Treasury Order 180–01, available at https://www.treasury.gov/about/role-of-treasury/orders- 

directives/Pages/to180-01.aspx, delegating authority to FinCEN. 31 C.F.R. sec. 103.56(b)(8). At 
the time of the initial delegation, FinCEN was an entity created by regulatory action, but has 
since been explicitly authorized by statute. 31 U.S.C. sec. 310. 

32 Treasury Order 180-01. For a discussion of the relationship between FinCEN and the agen-
cies to which it re-delegated authority, see, Office of Inspector General, ‘‘TERRORIST FINANC-
ING/MONEY LAUNDERING: Responsibility for Bank Secrecy Act Is Spread Across Many Orga-
nizations,’’ OIG-08-030 (April 9, 2008), available at https://www.treasury.gov/about/organiza-
tional-structure/ig/Documents/oig08030.pdf. 

33 A penalty may be assessed before the end of the six-year period beginning on the date of 
the transaction with respect to which the penalty is assessed. 31 U.S.C. sec. 5321(b)(1). A civil 
action for collection may be commenced within two years of the later of the date of assessment 
and the date a judgment becomes final in any a related criminal action. 31 U.S.C. sec. 
5321(b)(2). 

34 28 U.S.C. sec. 2465(b)(1). The imputed interest that may be paid under that section is the 
amount that such currency, instruments, or proceeds would have earned at the rate applicable 
to the 30-day Treasury Bill, for any period for which no interest was paid (not including any 
period when the property reasonably was in use as evidence in an official proceeding or in con-
ducting scientific tests for the purpose of collecting evidence), commencing 15 days after the 
property was seized by a Federal law enforcement agency, or was turned over to a Federal law 
enforcement agency by a State or local law enforcement agency. 

35 Memorandum for Special Agents in Charge Criminal Investigation, October 17, 2014, avail-
able at http://ij.org/wp-content/uploads/2015/07/IJ068495.pdf. Written Testimony of John A. 
Koskinen and Richard Weber, House Committee on Ways and Means Subcommittee on Over-
sight on Financial Transaction Structuring, May 25, 2016, available at https://www.irs.gov/uac/ 

Continued 

purpose of evading the reporting and recordkeeping requirements 27 
is subject to both civil and criminal penalties.28 

Present law authorizes forfeiture of property involved in trans-
actions or attempted transactions 29 in violation of these rules in 
accordance with the procedures governing civil forfeitures in money 
laundering cases.30 

The Secretary has delegated responsibility for implementing and 
enforcing the BSA to the Director, Financial Crimes Enforcement 
Network (‘‘FinCEN’’), who in turn re-delegated responsibility for 
civil compliance with the law to various Federal agencies including 
the IRS.31 The scope of that delegation of authority was expanded 
by the USA PATRIOT Act of 2001,32 and includes authority to de-
termine and enforce civil penalties.33 The IRS administers its dele-
gated authority under the BSA through the IRS Small Business/ 
Self-Employed Division, with assistance from the IRS Criminal In-
vestigation Division (‘‘IRS–CID’’). 

If a person prevails in a civil forfeiture proceeding involving sei-
zure of currency, the United States is liable for reasonable attorney 
fees and other litigation costs reasonably incurred by the claimant, 
post-judgment interest, and interest actually paid to the United 
States from the date of seizure or arrest of the property that re-
sulted from the investment of the property in an interest-bearing 
account or instrument as well as imputed interest for any period 
for which no interest was paid.34 

Prior to October 2014, the IRS provided partial relief in struc-
turing transactions involving a first offense, a legitimate funding 
source, and no criminal conviction. The IRS procedures also re-
quired its criminal investigation division to consider additional 
mitigating or aggravating factors. On October 17, 2014, IRS–CID 
issued guidance on how it will conduct seizures and forfeitures in 
its structuring cases.35 Pursuant to this guidance, the IRS will not 
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newsroom/written-testimony-of-john-a-koskinen-and-richard-weber-before-the-house-committee- 
on-ways-and-means-subcommittee-on-oversight-on-financial-transaction-structuring-may-25- 
2016; New IRS Special Procedure to Allow Property Owners to Request Return of Property, 
Funds in Specific Structuring Cases, June 16, 2016, available at https://www.irs.gov/uac/news-
room/new-irs-special-procedure-to-allow-property-owners-to-request-return-of-property-funds-in- 
specific-structuring-cases; Letter to Chairman Roskam and Ranking Member Lewis summa-
rizing planned actions, June 10, 2016, available at http://waysandmeans.house.gov/wp-content/ 
uploads/2016/06/6.9-Roskam-Lewis-Response-Letter-and-Enclosure.pdf. 

pursue seizure and forfeiture of funds associated only with so- 
called ‘‘legal source’’ structuring unless (1) there are exceptional 
circumstances justifying the seizure and forfeiture and (2) the case 
is approved by the Director of Field Operations. 

Explanation of Provision 

The provision provides that in the case of a suspected structuring 
violation, the IRS may only pursue seizure or forfeiture of assets 
if either the property to be seized was derived from an illegal 
source or the transactions were structured for the purpose of con-
cealing a violation of a criminal law or regulation other than rules 
against structuring. 

The provision establishes post-seizure notice and review proce-
dures for IRS seizures based on suspected structuring violations. 
The IRS must, within 30 days, make a good faith effort to find all 
persons with an ownership interest in the property seized and in-
form him or her of certain post-seizure hearing rights provided 
under the provision. This 30-day notice requirement may be ex-
tended an additional 30 days if the IRS can establish to a court 
probable cause of an imminent threat to national security or per-
sonal safety. If a notice recipient requests a court hearing within 
30 days of the notice, the property is required to be returned unless 
the court finds that there is probable cause to believe that a struc-
turing violation occurred involving such property and the property 
to be seized was derived from an illegal source or the funds were 
structured for the purpose of concealing the violation of a criminal 
law or regulation other than the structuring provisions of the BSA. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

2. Exclusion of interest received in action to recover prop-
erty seized by the Internal Revenue Service based on 
structuring transaction (sec. 1202 of the Act and new 
sec. 139H of the Code) 

Present Law 

Nothing in the BSA or the administrative guidance issued by the 
IRS affects the Federal tax treatment of the interest that may be 
paid to a successful litigant in civil asset forfeiture proceedings. 
The Code provides no specific exclusion from gross income or de-
duction from adjusted gross income for interest received by a suc-
cessful litigant pursuant to an action to recover property seized by 
the IRS pursuant to the BSA. Accordingly, the interest received is 
includable in gross income under the Code. 
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36 Sec. 6103(d). 
37 Sec. 6015(b). 
38 Sec. 6015(c). 

Explanation of Provision 

The provision amends the Code to exclude from gross income any 
interest received from the Federal Government in connection with 
an action to recover property seized by the IRS pursuant to a 
claimed violation of the structuring provisions of the BSA. 

Effective Date 

The provision applies to interest received on or after the date of 
enactment (July 1, 2019). 

3. Clarification of equitable relief from joint liability (sec. 
1203 of the Act and sec. 6015 of the Code) 

Present Law 

If a married couple elects to file a tax return on which they re-
port their income jointly, they are generally jointly and severally 
liable for the entire tax liability that should have been reported on 
the joint return.36 A spouse may be entitled to relief from joint li-
ability, in whole or in part, under the innocent spouse relief provi-
sions of the Code. 

Grounds for relief from joint liability 
There are three types of relief: general innocent spouse relief; re-

lief for spouses no longer married or legally separated (separation 
of liabilities); and equitable relief. The grounds for relief and its 
scope differ among these three types of relief. In addition, the first 
two types of relief must be sought no later than two years after the 
date the IRS began collection activities against the electing spouse. 
For equitable relief, there is no limitations period in the statute. 

General relief from joint liability with respect to an understate-
ment of tax is available to all joint filers who make a timely elec-
tion for such relief and who are able to establish the following 
three elements.37 First, the electing spouse must establish that the 
underpayment is attributable to the erroneous items of the other 
spouse. Second, the electing spouse must show that at the time of 
signing the return, he or she neither knew nor had reason to know 
that there was an understatement of tax. Finally, relief is granted 
only if it is inequitable to hold the electing spouse liable for the de-
ficiency in tax, based on all facts and circumstances. 

Separation of liabilities relief from joint liability with respect to 
a deficiency is available to persons who are no longer married, are 
legally separated, or were no longer living together in the 12 
months ending with the date innocent spouse relief is elected.38 
The individual electing relief on this basis must establish the por-
tion of any deficiency that is appropriately allocable to him or her. 
Special rules are provided in the Code for determining allocation 
of items that benefit one spouse more than the other, property 
transfers, and children’s liability. Relief otherwise available is not 
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39 Sec. 6015(f). 
40 Sec. 6015(e)(1). 
41 Jonson v. Commissioner, 118 T.C. 106, 125 (2002), aff’d on other grounds, 353 F.3d 1181 

(10th Cir. 2003); Mitchell v. Commissioner, 292 F.3d 800, 807 (D.C. Cir. 2002); Cheshire v. Com-
missioner, 282 F.3d 326, 337–38 (5th Cir. 2002). 

42 Commissioner v. Neal, 557 F.3d 1262 (11th Cir. 2009). 
43 Wilson v. Commissioner, 705 F.3d 980 (9th Cir. 2013), acq’d, I.R.B. 2013–25 (June 17, 2013); 

Porter v. Commissioner, 132 T.C. 203, 132 T.C. No. 11 (2009). 

permitted with respect to items of which a spouse was aware at the 
time the return was signed and which contributed to a deficiency. 

Equitable relief from joint liability may be available to those 
spouses who are ineligible under the provisions for general relief or 
separation of liabilities relief.39 Such relief is granted only if, tak-
ing into account all facts and circumstances, it is inequitable to 
hold the individual liable for the unpaid portion of tax or for a defi-
ciency with respect to the joint return. 

Availability and scope of judicial review 
If an individual elects to have the general relief provision or the 

separation of liabilities relief provision apply with respect to a defi-
ciency, the individual may petition the Tax Court to review unfa-
vorable determinations by the IRS with respect to the claimed re-
lief. The Tax Court has held that its authority to review such IRS 
determinations is under a de novo standard.40 

The claim for relief from joint liability must be filed no later than 
90 days after the notice of final determination on relief from joint 
liability and no earlier than the earlier of the mailing of such no-
tice of final determination or the date which is six months after 
electing such relief. During the pendency of the Tax Court pro-
ceeding, or during the period in which a petition may be filed, col-
lection action is restricted. 

In contrast to claims under the general relief or separation of li-
abilities provisions described above, the extent to which a denial of 
a claim for equitable relief from joint liability is also subject to judi-
cial review by the Tax Court, the scope of that review, and the 
standard for any review have been the subject of conflicting appel-
late decisions. An abuse of discretion standard based on court re-
view of the administrative record was held to be the correct stand-
ard in some instances,41 but other courts have permitted review of 
information beyond the administrative record while applying an 
abuse of discretion standard.42 Still others have applied a de novo 
standard to both the scope of the review and the standard of re-
view.43 

Explanation of Provision 

Under the provision, Tax Court review of innocent spouse equi-
table relief cases is not limited to the administrative record, but it 
may consider evidence that is newly discovered or was previously 
unavailable. The provision also clarifies that the Tax Court has ju-
risdiction to review a denial of equitable claims for relief from joint 
liability and that such review is not limited to a review for abuse 
of discretion by the IRS. 

The provision allows taxpayers to request equitable relief with 
respect to any unpaid liability before the expiration of the collection 
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44 Commissioner v. Sutherland, 155 T.C. No. 6, Slip Opinion at pp. 15–16 (September 8, 2020) 
(holding that the changes to section 6105(e)(7) are effective for petitions filed on or after the 
date of enactment and that changes to subsection 6105(f)(7) are effective for requests pending 
with the IRS on or after the date of enactment). 

45 Sec. 7602. 
46 United States v. Powell, 379 U.S. 48 (1964). 
47 United States v. Powell, 379 U.S. 48, pp. 57–58 (1964). 
48 437 U.S. 298 (1978); codified in section 7609(c). 
49 Sec. 7609. 
50 Tiffany Fine Arts, Inc. v. United States, 479 U.S. 310 (1985). 
51 Sec. 7609(h)(2) provides that the determination will be made ex parte, solely on the plead-

ings. 

period or, if paid, before the expiration of the applicable limitations 
period for claiming a refund or credit. 

Effective Date 

The provision applies to petitions or requests filed or pending on 
or after the date of enactment (July 1, 2019).44 

4. Modification of procedures for issuance of third-party 
summons (sec. 1204 of the Act and sec. 7609 of the Code) 

Present Law 

The IRS has broad statutory authority to require production of 
information in the course of an examination.45 A request for infor-
mation in the form of an administrative summons is enforceable if 
the IRS establishes its good faith, as evidenced by the factors enun-
ciated by the Supreme Court in United States v. Powell.46 The U.S. 
Supreme Court articulated four basic elements necessary to estab-
lish that the government issued a summons in good faith: (1) the 
investigation must be conducted for a legitimate purpose; (2) the 
information sought is relevant to and ‘‘may shed light on’’ that le-
gitimate purpose; (3) the requested information is not already in 
the possession of the IRS; and (4) the IRS complied with all statu-
torily required administrative steps.47 Subsequent to United States 
v. Powell, the legitimacy of using an administrative summons in 
furtherance of an investigation into criminal violations was vali-
dated in United States v. LaSalle National Bank,48 in which the 
Supreme Court determined that the dual civil and criminal purpose 
was legitimate, so long as there had not yet been a commitment 
to refer the case for prosecution. 

The use of this summons authority to obtain information from 
third-parties is subject to certain procedural safeguards,49 but oth-
erwise the same good faith elements are analyzed to determine 
whether the summons should be enforced.50 When the existence of 
a possibly non-compliant taxpayer is known but not his identity, as 
in the case of holders of offshore bank accounts or investors in par-
ticular abusive transactions, the IRS is able to issue a summons 
(referred to as a ‘‘John Doe’’ summons) to learn the identity of the 
taxpayer, but must first meet significantly greater statutory re-
quirements to guard against fishing expeditions. 

An effort to learn the identity of unnamed John Does requires 
that the United States seek judicial review in an ex parte pro-
ceeding prior to issuance of the John Doe summons. In its applica-
tion and supporting documents,51 the United States must establish 
that the information sought pertains to an ascertainable group of 
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52 Sec. 7609(f). 
53 United States v. Samuels, Kramer & Co., and First Western Government Securities, Inc., 

712 F.2d 1342 (9th Cir. 1983), which affirmed a lower court determination that the issuance 
of the John Doe summons was not subject to review, but reversed and remanded to permit a 
limited evidentiary hearing on whether the Powell standard was met. 

54 This provision generally applies to any type of tax imposed under the Internal Revenue 
Code. 

55 Sec. 6306. 

persons, that there is a reasonable basis to believe that taxes have 
been avoided, and that the information is not otherwise available.52 
The reviewing court does not determine whether the John Doe 
summons will ultimately be enforceable. Once a court has deter-
mined that the predicate for issuance of a summons is met, the 
summons is served, and the summoned party served may challenge 
enforcement of the summons, based on the Powell factors. It is not 
entitled to judicial review of the ex parte ruling that permitted 
issuance of the summons.53 Nevertheless, enforcement of a John 
Doe summons is likely to be subject to time-consuming challenges, 
possibly warranting an extension of the limitations period. 

Explanation of Provision 

The provision prevents the Secretary from issuing a John Doe 
summons unless the information sought to be obtained is narrowly 
tailored and pertains to the failure (or potential failure) of the per-
son or group or class of persons referred to in the statute to comply 
with one or more provisions of the Code which have been identified. 
The provision is not intended to change the Powell standard or oth-
erwise affect the IRS’s burden of proof. 

Effective Date 

The provision applies to summonses served after the date that is 
45 days after the date of enactment (45 days after July 1, 2019). 

5. Private debt collection and special compliance personnel 
program (sec. 1205 of the Act and sec. 6306 of the Code) 

Present Law 

Qualified tax collection contracts 
The Code permits the IRS to use private debt collection compa-

nies to locate and contact taxpayers owing outstanding tax liabil-
ities of any type 54 and to arrange payment of those taxes by the 
taxpayers.55 For this purpose, the Secretary enters into qualified 
tax collection contracts for the collection of inactive tax receivables. 
Under these contracts, if the taxpayer cannot pay in full imme-
diately, the private debt collection company offers the taxpayer an 
installment agreement providing for full payment of the taxes over 
a period of as long as five years. 

Inactive tax receivables are defined as any tax receivable (i) re-
moved from the active inventory for lack of resources or inability 
to locate the taxpayer, (ii) for which more than 1/3 of the applicable 
limitations period has lapsed and no IRS employee has been as-
signed to collect the receivable, and (iii) for which a receivable has 
been assigned for collection but more than 365 days have passed 
without interaction with the taxpayer or a third party for purposes 
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of furthering the collection. Tax receivables are defined as any out-
standing assessment which the IRS includes in potentially collect-
ible inventory. 

Certain tax receivables are not eligible for collection under quali-
fied tax collection contracts, if such receivable: (i) is subject to a 
pending or active offer-in-compromise or installment agreement; (ii) 
is classified as an innocent spouse case; (iii) involves a taxpayer 
identified by the Secretary as being (a) deceased, (b) under the age 
of 18, (c) in a designated combat zone, or (d) a victim of tax-related 
identity theft; (iv) is currently under examination, litigation, crimi-
nal investigation, or levy; or (v) is currently subject to a proper ex-
ercise of a right of appeal. 

Special compliance personnel program 
An amount not greater than 25 percent of the amount collected 

under any qualified tax collection contract is to be used to fund a 
special compliance personnel program. The Secretary is required to 
establish an account for the hiring, training, and employment of 
special compliance personnel. No other source of funding for the 
program is permitted, and funds deposited in the special account 
are restricted to use for the program, including reimbursement of 
the IRS and other agencies for the cost of administering the quali-
fied debt collection program and all costs associated with employ-
ment of special compliance personnel and the retraining and reas-
signment of other personnel as special compliance personnel. Spe-
cial compliance personnel are individuals employed by the IRS to 
serve either as revenue officers performing field collection func-
tions, or as persons operating the automated collection system. 

Explanation of Provision 

The provision makes certain additional tax receivables of indi-
vidual taxpayers ineligible for collection under qualified tax collec-
tion contracts. Such receivables involve a taxpayer (1) substantially 
all of whose income consists of disability insurance benefits under 
section 233 of the Social Security Act (referred to as Social Security 
Disability Insurance or SSDI) or supplemental security income ben-
efits under title XVI of the Social Security Act (referred to as Sup-
plemental Security Income or SSI) or (2) whose adjusted gross in-
come, as determined for the most recent taxable year for which in-
formation is available, does not exceed 200 percent of the applica-
ble poverty level (as determined by the Secretary). 

The provision also modifies the definition of inactive tax receiv-
able by replacing the condition that more than 1/3 of the applicable 
limitations period has lapsed with the requirement that ‘‘more than 
two years has passed since assessment.’’ The provision retains the 
requirement that no IRS employee has been assigned to collect the 
receivable. 

The provision also modifies the definition of a qualified tax col-
lection contract to allow the private debt collection company to offer 
the taxpayer an installment agreement providing for full payment 
of the taxes over a period of as long as seven years, replacing the 
current law period of five years. 

The provision clarifies that the IRS may use funds from the spe-
cial compliance personnel program account for various program 
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costs, including the costs of hiring any personnel, communications, 
software, technology, and reimbursement of the IRS or other gov-
ernment agencies for the cost of administering the qualified tax col-
lection program. 

Effective Date 

The provision to make certain tax receivables of individual tax-
payers ineligible for collection under qualified tax collection con-
tracts and the provision to modify the definition of inactive tax re-
ceivables applies to tax receivables identified by the Secretary (or 
the Secretary’s delegate) after December 31, 2020. 

The provision to modify the definition of a qualified tax collection 
contract applies to contracts entered into after the date of enact-
ment (July 1, 2019). 

The provision relating to the use of the special compliance per-
sonnel program account applies to amounts expended from the ac-
count after the date of enactment (July 1, 2019). 

6. Reform of notice of contact of third parties (sec. 1206 of 
the Act and sec. 7602 of the Code) 

Present Law 

The IRS may not contact any person other than the taxpayer 
with respect to the determination or collection of the tax liability 
of the taxpayer without providing reasonable notice in advance to 
the taxpayer that the IRS may contact persons other than the tax-
payer. The IRS is required to provide periodically to the taxpayer 
a record of persons contacted during the prior period by the IRS 
with respect to the determination or collection of that taxpayer’s 
tax liability. This record is also required to be provided upon re-
quest of the taxpayer. This notice requirement does not apply to 
criminal tax matters, if the collection of the tax liability is in jeop-
ardy, if the Secretary determines for good cause shown that disclo-
sure may involve reprisal against any person, or if the taxpayer au-
thorized the contact. 

Explanation of Provision 

The provision replaces the requirement that the IRS provide rea-
sonable notice in advance to the taxpayer with a requirement that 
the taxpayer be provided, at least 45 days before the beginning of 
the period of contact, notice that contacts with persons other than 
the taxpayer are intended. The period of contact may not be great-
er than one year. However, notices are permitted to be issued to 
the same taxpayer with respect to the same tax liability with peri-
ods specified that, in the aggregate, exceed one year. The provision 
requires the notice to be provided only if there is a present intent 
at the time such notice is given for the IRS to make such contacts. 
This intent can be met on the basis of the assumption that the in-
formation sought to be obtained will not be obtained by other 
means before such contact. 
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56 Sec. 7602. 
57 Sec. 7609. 
58 United States v. Powell, 379 U.S. 48, pp. 57–58 (1964). 
59 Department of Justice, Tax Division, Summons Enforcement Manual, (updated through July 

2011), available at https://www.justice.gov/sites/default/files/tax/legacy/2011/08/31/ 
SumEnfMan_July2011.pdf. 

60 See, e.g., secs. 7602 (summonses in furtherance of a criminal investigation may be issued, 
provided that the IRS has not referred the investigation to the Department of Justice for pros-
ecution of the taxpayer whose tax liability is the subject of the summons), 7609 (summons 
issued to a third-party record-keeper), 7611 (examinations of churches), 7612 (summons for com-
puter software). Summonses to obtain information responsive to a request for exchange of infor-
mation under a tax treaty present special enforcement issues, both procedural and substantive 
as well. Mazurek v. United States, 271 F.3d 226 (5th Cir. 2001). 

61 In the case of third-party summonses, the limitations period is suspended if a taxpayer 
named in the summons initiates a proceeding to quash the summons, or if compliance with the 
summons remains unresolved as of the date which is six months after service of the summons. 

Effective Date 

The provision applies to notices provided and contacts made after 
the date which is 45 days after the date of enactment (45 days 
after July 1, 2019). 

7. Modification of authority to issue designated summons 
(sec. 1207 of the Act and sec. 6503(j) of the Code) 

Present Law 

During an audit, the IRS may informally request that the tax-
payer provide additional information necessary to arrive at a fair 
and accurate audit adjustment, if any adjustment is warranted. 
Not all taxpayers cooperate with such requests, whether by failing 
to respond or by providing inadequate or incomplete responses. In 
such cases, if the necessary information cannot be developed from 
other witnesses or sources, the IRS seeks information by issuing an 
administrative summons.56 If the taxpayer does not cooperate with 
the request in the summons, the IRS may refer the summons to 
the Department of Justice to seek and obtain an order for enforce-
ment in Federal court. If the summons in question was issued to 
a third-party rather than the taxpayer, the taxpayer may petition 
the court to quash an administrative summons.57 

In United States v. Powell,58 the U.S. Supreme Court articulated 
four basic elements necessary to establish that the government 
issued a summons in good faith: (1) the investigation must be con-
ducted for a legitimate purpose; (2) the information sought is rel-
evant to and ‘‘may shed light on’’ that legitimate purpose; (3) the 
requested information is not already in the possession of the IRS; 
and (4) the IRS complied with all statutorily required administra-
tive steps. All petitions to enforce an administrative summons must 
include allegations and supporting declarations to establish that 
the good faith standards are met.59 Although the good faith stand-
ards established in United States v. Powell apply to all administra-
tive summonses, they are not the sole source of limitations on the 
IRS’s ability to compel production of information during an exam-
ination.60 

Neither service of an administrative summons nor government- 
initiated action for judicial enforcement is sufficient to suspend the 
limitations period.61 As a result, in the case of an examination of 
complicated issues of a large corporation, involving voluminous 
records, numerous witness interviews, and possible expert reports, 
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62 Sec. 6501 (income taxes are generally required to be assessed within three years after a 
taxpayer’s return is filed, whether or not it was timely filed); sec. 6501(c)(there are several cir-
cumstances under which the general three-year limitations period does not begin to run, includ-
ing failure to file a return or filing a false or fraudulent return with the intent to evade tax, 
extensions by agreement of the taxpayer and IRS, substantial omissions of income, or failure 
to disclose or report a listed transaction as required under section 6011 on any return or state-
ment for a taxable year); sec. 6503 (there are also circumstances under which the three-year 
limitations period is suspended, including the issuance of a designated summons). 

63 In describing the provision when it was first enacted, the Conference report for the Omni-
bus Reconciliation Act of 1990 explained, ‘‘This provision is designed to preserve the ability of 
the IRS to conclude the audit and assess any taxes that may be due regardless of the length 
of time that it might take to obtain judicial resolution of the summons enforcement lawsuit.’’ 
H. Rept. 101–964, p. 1073. Omnibus Budget Reconciliation Act of 1990, Conf. Rept. to Accom-
pany H.R. 5835. 

64 Section 6503(j) refers to the regional officials and the Coordinated Examination Program or 
their successors. The Division Counsel and Commissioner of the relevant office with jurisdiction 
over the return have been identified in regulation as the appropriate successor officials. Treas. 
Reg. sec. 301.6503(j)–1. In addition, the Coordinated Industry Case program is the successor to 
the Coordinated Examination Program. 

65 The earliest designated summons, involving a request to require testimony from an officer 
of Chevron Corporation, was enforced. United States v. Derr, 968, F.2d 943 (9th Cir. 1992). See 
also United States v. Norwest, 116 F.3d 1227 (8th Cir. 1997) (court enforced IRS request to 
produce tax preparation software licensed to Norwest) and United States v. Caltex Petroleum, 

the general three-year period for assessment may be inadequate to 
allow for completion of an examination.62 In such cases, the limita-
tions period is often but not always extended by agreement of the 
parties. An uncooperative taxpayer could force a premature conclu-
sion to an audit by delaying responses and allowing the statute to 
expire. To guard against such situations in cases in which the IRS 
requires additional information and time to complete its work,63 
the Code authorizes issuance of a designated summons that trig-
gers suspension of the limitations period if judicial enforcement 
proceedings are initiated. 

A designated summons is an administrative summons that is 
issued to a large corporation (or person to whom the corporation 
has transferred the requested books and records) with respect to 
one or more taxable periods currently under examination in the Co-
ordinated Industry Case program and meets three conditions. 
First, it must be reviewed and approved by the Division Commis-
sioner and Division Counsel of the relevant IRS operating division 
or organization with jurisdiction over the return. Second, it must 
be issued at least 60 days before the expiration of the assessment 
limitations period (as extended). Finally, it must clearly state that 
it is a ‘‘designated summons.’’ 64 No more than one designated sum-
mons may be issued with respect to a return under examination. 

If a designated summons is issued, and the taxpayer complies 
without any judicial enforcement proceeding, no suspension of the 
limitations period occurs. If the government initiates enforcement 
proceedings, the limitations period is suspended for the judicial en-
forcement period of that summons and any related summonses, i.e., 
summonses relating to the same return and issued within 30 days 
after the issuance of the designated summons. If the court pro-
ceeding results in an order to comply with the summons, the limi-
tations period is also suspended for a period of 120 days from the 
first day after the close of the judicial enforcement period. In addi-
tion, the limitations period expires no earlier than 60 days after 
the close of the judicial enforcement period, if the court does not 
order compliance with the summons. 

Since enactment of the designated summons provision in 1990, 
few such summonses have been issued.65 The IRS is now required 
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12 F. Supp. 2d 545 (N.D. Tex. 1998) (denied IRS request to produce the software code used to 
calculate foreign tax credits). 

66 Sec. 1002(b) Taxpayers Bill of Rights Act 2, Pub. L. 104–168 (1996). 
67 United States v. Microsoft, Case No. C15–00102–RSM (W.D. Wash. May 5, 2017) (in ruling 

on validity of privileges, the Court ordered further document production in compliance with the 
designated summons and related summonses, pursuant to the earlier opinion enforcing the des-
ignated summons, at United States v. Microsoft, 154 F. Supp. 3d 1134 (W.D. Wash. 2015)). 

68 By transmittal dated August 2, 2019, the IRS revised manual instructions necessary to re-
flect the changes to Code sec. 6503(j). See, IRM par. 25.3.3 et seq., applicable to summonses 
issued after August 15, 2019, the effective date of the provision. 

69 Sec. 6103(a). 

to submit annual reports to Congress on the number of designated 
summonses issued each year.66 Since 1995, three have been issued, 
most recently in 2014.67 

Explanation of Provision 

Under the provision, issuance of a designated summons must be 
preceded by review and written approval of the summons by the 
head of the relevant operating division and the Chief Counsel. The 
written approval must state facts establishing that the IRS had 
previously made reasonable requests for the information and must 
be attached to the summons. In subsequent judicial proceedings 
concerning the enforceability of the summons, the IRS must estab-
lish that the prior reasonable requests for information were made. 

Effective Date 

The provision applies to summonses issued after the date that is 
45 days after the date of enactment (45 days after July 1, 2019); 
that is, summonses issued after August 15, 2019.68 

8. Limitation on access of non-Internal Revenue Service em-
ployees to returns and return information (sec. 1208 of 
the Act and sec. 7602 of the Code) 

Present Law 

Returns and return information 

General rule of confidentiality 
As a general rule, returns and return information are confiden-

tial and cannot be disclosed unless authorized by the Code.69 The 
definition of return information is very broad and generally in-
cludes any information received or collected by the IRS with re-
spect to liability under the Code of any person for any tax, penalty, 
interest or offense. The term ‘‘return information’’ includes, among 
other items: 

a taxpayer’s identity, the nature, source, or amount of his in-
come, payments, receipts, deductions, exemptions, credits, as-
sets, liabilities, net worth, tax liability, tax withheld, defi-
ciencies, overassessments, or tax payments, whether the tax-
payer’s return was, is being, or will be examined or subject to 
other investigation or processing, or any other data, received 
by, recorded by, prepared by, furnished to, or collected by the 
Secretary with respect to a return or with respect to the deter-
mination of the existence, or possible existence, of liability (or 
the amount thereof) of any person under this title for any tax, 
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70 Sec. 6103(b)(2)(A). 
71 Sec. 6103(n). 
72 Treas. Reg. sec. 301.7602–1(b)(3). 
73 Prop. Treas. Reg. sec. 301.7602–1(b)(3), 83 Fed. Reg. 13206 (March 28, 2018). 

penalty, interest, fine, forfeiture, or other imposition, or offense 
. . . .70 

Disclosure exception for tax administration contracts (section 
6103(n)) 

There are several exceptions to the general rule of confiden-
tiality. One exception permits the disclosure of returns and return 
information in connection with written contracts or agreements for 
the acquisition of property or services for tax administration pur-
poses (‘‘tax administration contractor’’).71 

Summons authority 

In general 
For the purposes of ascertaining the correctness of any return, 

making a return when none has been made, determining the liabil-
ity of any person for any internal revenue tax, and certain other 
purposes, the Secretary is authorized to examine any books, 
records, or other data which may be relevant or material to such 
inquiry, and to take such testimony of the person concerned, under 
oath, as may be relevant or material to such inquiry. The Secretary 
also is authorized to issue summonses to appear before the Sec-
retary at the time and place named in the summons to produce 
books, records and other data and to give testimony, under oath, 
as may be relevant or material to such inquiry. 

Summons interview regulations 
Under the Treasury regulations, a person authorized to receive 

returns and return information as a tax administration contractor 
may receive and examine books, papers, records, or other data pro-
duced to comply with the summons, and, in the presence and under 
the guidance of an IRS officer or employee, participate fully in the 
interview of a witness summoned by the IRS to provide testimony 
under oath.72 

Proposed Treasury regulations would narrow this authority by 
excluding non-government attorneys from receiving summoned 
books, papers, records, or other data, or from participating in the 
interview of a witness summoned by the IRS to provide testimony 
under oath.73 An exception to this general exclusion is provided 
with respect to non-government attorneys hired for their expertise 
in an area other than Federal tax law. The proposed regulations 
would allow the IRS to hire an attorney who has specialized knowl-
edge of foreign, state, or local law, including tax law, or in non-tax 
substantive law, such as patent law, property law, or environ-
mental law. It would not permit the IRS to hire an attorney for 
non-substantive specialized knowledge, such as civil litigation 
skills. These changes are proposed to be effective for examinations 
begun and summonses served by the IRS on or after March 27, 
2018. 
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Explanation of Provision 

The provision provides that the Secretary shall not, under the 
authority of section 6103(n) (relating to tax administration con-
tracts), provide to a tax administration contractor any books, pa-
pers, records or other data obtained by summons, except when such 
person requires such information for the sole purpose of providing 
expert evaluation and assistance to the IRS (including, for exam-
ple, access to such information by translators). Further, no person 
other than an officer or employee of the IRS or Office of Chief 
Counsel may on behalf of the Secretary question a witness under 
oath whose testimony was obtained by summons. The provision is 
not intended to restrict the Office of Chief Counsel’s ability to use 
court reporters, translators or interpreters, photocopy services, and 
other similar ancillary contractors. 

Effective Date 

The provision takes effect on the date of enactment (July 1, 2019) 
and shall not fail to apply to a contract in effect under section 
6103(n) merely because such contract was in effect before the date 
of enactment. 

Subtitle D—Organizational Modernization 

1. Office of the National Taxpayer Advocate (sec. 1301 of the 
Act and sec. 7803(c) of the Code) 

Present Law 

In general 
The Office of the Taxpayer Advocate is expected to represent tax-

payer interests independently in disputes with the IRS. The Na-
tional Taxpayer Advocate (‘‘NTA’’) supervises the Office of the Tax-
payer Advocate. The NTA reports directly to the Commissioner and 
is entitled to compensation at the same rate as the highest rate of 
basic pay established for the Senior Executive Service under sec-
tion 5382 of Title 5 of the United States Code, or if the Secretary 
so determines, at a rate fixed under section 9503 of such title. 

The Office of the Taxpayer Advocate has four principal functions: 
1. to assist taxpayers in resolving problems with the IRS; 
2. to identify areas in which taxpayers have problems in 

dealing with the IRS; 
3. to propose changes in the administrative practices of the 

IRS to mitigate problems identified in (2); and 
4. to identify potential legislative changes that may be ap-

propriate to mitigate such problems. 

Taxpayer Assistance Orders 
A taxpayer can request a Taxpayer Assistance Order (‘‘TAO’’) if 

the taxpayer is suffering or about to suffer a ‘‘significant hardship’’ 
as a result of the manner in which the internal revenue laws are 
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74 Sec. 7811(a)(1)(A). Significant hardship is deemed to occur if one of four factors exists: (1) 
there is an immediate threat of adverse action; (2) there has been a delay of more than 30 days 
in resolving the taxpayer’s problems; (3) the taxpayer will have to pay significant costs (includ-
ing fees for professional services) if relief is not granted; or (4) the taxpayer will suffer irrep-
arable injury, or a long term adverse impact if relief is not granted.Sec. 7811(a)(2). The NTA 
may also issue a TAO if the taxpayer meets requirements to be set forth in regulations. Sec. 
7811(a)(1)(B). 

75 Sec. 7811(b). The provisions specified in 7811(b) are: (1) chapter 64 (relating to collection), 
(2) subchapter B of chapter 70 (relating to bankruptcy and receiverships), chapter 78 (relating 
to discovery of liability and enforcement of title) or any other provision of law which is specifi-
cally described by the NTA in such order. A TAO or action taken by the NTA applies to persons 
performing services under a qualified tax collection contract to the same extent and to the same 
manner as such order applies to the IRS. 

76 Sec. 7811(c). The NTA also may modify or rescind a TAO issued by the NTA. 
77 Delegation Order 13–3, Internal Revenue Manual 1.2.50.4 (January 17, 2001). 
78 Sec. 7803(c)(2)(B). 
79 Sec.7803(c)(2)(B)(ii)(I) through (XI). 

being administered by the IRS.74 A TAO may require the IRS with-
in a specified time period, to release property of the taxpayer that 
has been levied upon, or to cease any action, take any action as 
permitted by law, or refrain from taking any action with respect to 
the taxpayer under specified provisions.75 

The Commissioner, or the Deputy Commissioner may rescind a 
TAO issued by the NTA, only if a written explanation of the rea-
sons for the modification or rescission is provided to the NTA.76 

Taxpayer Assistance Directives 
While a TAO is specific to a particular taxpayer, a Taxpayer As-

sistance Directive (‘‘TAD’’) is systemic, intended to address groups 
of taxpayers. Delegation Order 13–3 authorizes the NTA to issue 
TADs to mandate administrative or procedural changes to improve 
the operation of a functional process or to grant relief to groups of 
taxpayers (or all taxpayers) when implementation will protect the 
rights of taxpayers, prevent undue burden, ensure equitable treat-
ment or provide an essential service to taxpayers.77 The authority 
to modify or rescind a TAD is delegated to Deputy Commissioner 
for Operations Support, Deputy Commissioner for Services and En-
forcement, and to the NTA. 

Annual Reports 
The NTA is required to submit two reports annually to the 

House Committee on Ways and Means and to the Senate Finance 
Committee.78 One report, due June 30 of each year, covers the Of-
fice of the Taxpayer Advocate’s objectives for the fiscal year begin-
ning in that calendar year. Besides statistical information, the re-
port must contain a full and substantive analysis of the objectives. 

The other report, due December 31 of each year, concerns the ac-
tivities of the Office of the Taxpayer Advocate. The content of this 
report is set by statute.79 Generally, the report must cover initia-
tives taken to improve taxpayer services and problems encoun-
tered, as well as the actions taken to resolve them and the results. 
Specifically, the report must cover the 20 most serious problems ex-
perienced by taxpayers. The report also must identify the 10 most 
litigated issues for each category of taxpayer and the areas of the 
tax law that impose significant compliance burdens on taxpayers or 
the IRS. Recommendations received from individuals with the au-
thority to issue TAOs, and any TAO not promptly honored by the 
IRS, must also be included in the report. The report must also set 
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80 Sec. 7803(c)(2)(B)(iii). 

forth recommendations for administrative and legislative action to 
resolve problems encountered by taxpayers. 

The NTA, is required by statute to submit the reports directly to 
the Congressional committees without prior review of the Commis-
sioner, the Secretary, or any officer or employee of the Treasury, 
the Oversight Board, or the Office of Management and Budget 
(‘‘OMB’’).80 

Explanation of Provision 

Taxpayer Advocate Directives 
In the case of any TAD issued by the NTA pursuant to a delega-

tion of authority from the Commissioner, the Commissioner or Dep-
uty Commissioner shall modify, rescind or ensure compliance with 
such directive not later than 90 days after issuance of such direc-
tive. If the TAD is modified or rescinded by a Deputy Commis-
sioner, the NTA may (not later than 90 days after such modifica-
tion or rescission) appeal to the Commissioner and the Commis-
sioner must (not later than 90 days after such appeal is made) ei-
ther (1) ensure compliance with such directive as issued by the 
NTA, or (2) provide the NTA with the reasons for any modification 
or rescission made or upheld by the Commissioner pursuant to 
such appeal. 

The NTA’s annual report is to identify any TAD that is not hon-
ored by the IRS in a timely manner. 

Annual Reports to Congress 
The provision modifies requirements of the annual report on 

NTA activities to require a summary of the 10 most serious prob-
lems encountered by taxpayers. Before beginning any research or 
study, the NTA is required to coordinate with the TIGTA to ensure 
that the NTA does not duplicate any action that TIGTA has al-
ready undertaken or has a detailed plan to undertake. The provi-
sion requires the IRS provide the NTA, upon request and to the ex-
tent practicable, with statistical support in connection with the 
preparation of the annual report on NTA activities. Such support 
is to include statistical studies, compilations and the review of in-
formation provided by the NTA for statistical validity and sound 
statistical methodology. With respect to any statistical information 
included in such report, the report is to include a statement of 
whether such statistical information was reviewed or provided by 
the IRS, and if so whether the IRS determined such information 
to be statistically valid and based on sound statistical methodology. 
The IRS’s review and provision of statistical support does not vio-
late the requirement that the report be submitted directly without 
prior review or comment from any officer or employee of the De-
partment of the Treasury or specified other persons. 

Salary of the National Taxpayer Advocate 
The provision eliminates the provision relating to the determina-

tion of the NTA’s salary under section 9503 of Title 5 of the United 
States Code. As under present law, the NTA is entitled to com-
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81 Pub. L. No. 105–206, sec. 1001(a). 

pensation at the same rate as the highest rate of basic pay estab-
lished for the Senior Executive Service under section 5382 of Title 
5 of the United States Code. 

Effective Date 

The provision is generally effective on the date of enactment 
(July 1, 2019). The provision as it relates to the salary of the NTA 
applies to appointments to the position of the NTA made after 
March 31, 2019. 

2. Modernization of Internal Revenue Service organizational 
structure (sec. 1302 of the Act) 

Present Law 

RRA98 directed the Commissioner to restructure the IRS by 
eliminating or substantially modifying the three-tier geographic 
structure (national, regional, and district) in place at the time and 
replacing it with an organizational structure that features oper-
ating units serving particular groups of taxpayers with similar 
needs.81 

Explanation of Provision 

The Secretary (or the Secretary’s delegate) is required to submit 
to Congress by September 30, 2020, a comprehensive written plan 
to redesign the organization of the IRS. The comprehensive plan 
will: (1) ensure the successful implementation of the priorities spec-
ified by Congress in this bill; (2) prioritize taxpayer services to en-
sure that all taxpayers easily and readily receive the assistance 
they need; (3) streamline the structure of the agency including 
minimizing the duplication of services and responsibilities; (4) best 
position the IRS to combat cybersecurity and other threats to the 
IRS; and (5) address whether the Criminal Division of the IRS 
should report directly to the Commissioner. 

Beginning one year after the date on which a comprehensive 
plan to modify the organization of the IRS is submitted to Con-
gress, the provision removes the RRA98 requirement of an organi-
zational structure that features operating units serving particular 
groups of taxpayers with similar needs. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

Subtitle E—Other Provisions 

1. Return preparation programs for applicable taxpayers 
(sec. 1401 of the Act and new sec. 7526A of the Code) 

Present Law 

The Code provides that the Secretary may allocate up to $6 mil-
lion per year for matching grants to certain qualified low-income 
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82 Sec. 7526. 
83 For a family of four, the 2019 income limit in the 48 contiguous states, Puerto Rico, and 

the District of Columbia is $64,375. The 2020 income limit is $65,500, available at https:// 
www.irs.gov/advocate/low-income-taxpayer-clinics/low-income-taxpayer-clinic-income-eligibility- 
guidelines (last visited October 23, 2020). 

84 Sec. 7463. 
85 Pub. L. No. 116–6, Div. D, Title I (February 15, 2019). In the Consolidated Appropriations 

Act, 2020, Congress later appropriated approximately $2.511 billion to the IRS for taxpayer 
services, of which not less than $25 million was to be made available for a VITA matching 
grants program for tax return preparation assistance. Pub. L. No. 116–93, Div. C, Title I (De-
cember 20, 2019). In the Continuing Appropriations Act, 2021 and Other Extensions Act, Con-
gress extended spending at these levels. Pub. L. No. 116–159 (October 1, 2020). 

taxpayer clinics.82 Eligible clinics are those that charge no more 
than a nominal fee to either represent low-income taxpayers in con-
troversies with the IRS or provide tax information to individuals 
for whom English is a second language. No clinic can receive more 
than $100,000 per year. 

A qualified low-income taxpayer clinic includes (1) a clinical pro-
gram at an accredited law, business, or accounting school in which 
students represent low-income taxpayers, or (2) an organization ex-
empt from tax under Code section 501(c) that either represents 
low-income taxpayers or provides referral to qualified representa-
tives. A clinic is treated as representing low-income taxpayers if (i) 
at least 90 percent of the taxpayers represented by the clinic have 
income that does not exceed 250 percent of the poverty level, as de-
termined in accordance with criteria established by the Director of 
the OMB,83 and (ii) the amount in controversy for any taxable year 
is $50,000 or less.84 

While the Code does not provide funding for matching grants, 
funding for such grants was provided by the Consolidated Appro-
priations Act, 2019.85 Congress appropriated approximately $2.492 
billion to the IRS for taxpayer services, of which not less than $18 
million is to be made available for a Community Volunteer Income 
Tax Assistance (‘‘VITA’’) matching grants program for tax return 
preparation assistance. VITA is a program that was created by the 
IRS in 1969 that utilizes volunteers to provide tax return prepara-
tion and filing service assistance to certain low-income taxpayers 
and members of underserved populations. 

Explanation of Provision 

The provision codifies the VITA program and provides that the 
Secretary, unless otherwise provided by specific appropriation, may 
allocate from otherwise appropriated funds up to $30 million per 
year in matching grants to qualified entities for the development, 
expansion, or continuation of qualified tax return preparation pro-
grams assisting applicable taxpayers and members of underserved 
populations. The Secretary is authorized to award a multi-year 
grant not to exceed three years. 

The grant funds may be used for ordinary and necessary oper-
ation costs (including for wages or salaries of persons coordinating 
the activities of the program; to develop training materials, conduct 
training, and perform quality reviews of the returns for which as-
sistance has been provided under the program; for equipment pur-
chases; and for vehicle-related expenses associated with remote or 
rural tax preparation services), outreach and educational activities 
relating to the eligibility and availability of income supports avail-
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able through the Code, and services related to financial education 
and capability, asset development, and the establishment of sav-
ings accounts in connection with tax return preparation. 

Matching funds are required to be provided on a dollar-for-dollar 
basis for all grants provided. Matching funds may include: (1) the 
salary (including fringe benefits) of individuals performing services 
for the program; (2) the cost of equipment used in the program; and 
(3) other ordinary and necessary costs that may be associated with 
the program. Indirect expenses, including general overhead of any 
entity administering the program, are not counted as matching 
funds. 

In awarding grants, priority is given to applications that (1) dem-
onstrate assistance to certain applicable taxpayers with an empha-
sis on outreach, (2) demonstrate taxpayer outreach and education 
around available income supports available through the Code, and 
(3) demonstrate specific outreach and focus on one or more under-
served populations. 

The provision requires the Secretary to establish procedures for 
periodic site visits not less than once every five calendar years (i) 
to ensure the program is carrying out the stated purpose and (ii) 
to determine whether the VITA grant program meets certain pro-
gram adherence standards as the Secretary will require. If any 
qualified return preparation program is awarded a grant and is 
subsequently determined not to meet the adherence standards or 
not to be carrying out the stated purposes, such program will not 
be eligible for additional grants unless the program provides suffi-
cient documentation of corrective measures established to address 
any deficiencies determined. 

Qualified return preparation program means any program (1) 
that provides assistance to individuals, at least 90 percent of whom 
are applicable taxpayers, in preparing and filing Federal income 
tax returns, (2) that is administered by a qualified entity, (3) in 
which all volunteers who assist in the preparation of Federal in-
come tax returns meet the training requirements prescribed by the 
Secretary, and (4) that uses a quality review process which reviews 
100 percent of all returns. Qualified entity means any entity that 
(1) is an eligible organization (as defined), (2) is in compliance with 
Federal tax filing and payment requirements, (3) is not debarred 
or suspended from Federal contracts, grants, or cooperative agree-
ments, and (4) agrees to provide documentation to substantiate any 
matching funds provided under the VITA grant program. Eligible 
organization means (1) an institution of higher education described 
in section 102 (other than subsection (a)(1)(C) thereof) of the High-
er Education Act of 1965, as in effect on the date of enactment, and 
that has not been disqualified from participating in a program 
under Title IV of such Act, (2) an exempt organization described in 
Code section 501(c), (3) a local government agency, including a 
county or municipal government agency, and an Indian tribe, as 
defined in section 4(13) of the Native American Housing Assistance 
and Self-Determination Act of 1996 (‘‘Act’’), including any tribally 
designated housing entity (as defined in such Act), tribal sub-
sidiary, subdivision, or other wholly owned tribal entity, or (4) a 
local, State, regional, or national coalition (with one lead organiza-
tion that meets the eligibility requirements described above acting 
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86 For 2019, the amount is $55,952. Rev. Proc. 2018–57, 2018–49 I.R.B. 827, 832, December 
3, 2018. For 2020, the amount is $56,844. Rev. Proc. 2019–44, 2019–47 I.R.B. 1093, 1097, No-
vember 18, 2019. 

87 Sec. 7526. 

as the applicant organization). If no eligible organization is avail-
able to assist the targeted population or community, the eligible or-
ganization includes a State government agency and a Cooperative 
Extension Service office. 

Applicable taxpayer means a taxpayer who has income for the 
taxable year that does not exceed an amount equal to the com-
pleted phaseout amount under section 32(b) for a married couple 
filing a joint return with three or more qualifying children, as de-
termined in a revenue procedure or other published guidance.86 
Underserved population includes populations of persons with dis-
abilities, persons with limited English proficiency, Native Ameri-
cans, individuals living in rural areas, members of the Armed 
Forces and their spouses, and the elderly. 

The provision allows the IRS to use mass communications and 
other means to promote the benefits and encourage the use of the 
program. The Secretary can provide taxpayers information regard-
ing qualified return preparation programs receiving grants and 
those programs are encouraged to advise taxpayers of the avail-
ability of, and eligibility requirements for receiving, advice and as-
sistance from local or regional low-income taxpayer clinics. The 
programs are also encouraged to provide taxpayers information re-
garding the location and contact information for the low-income 
taxpayer clinics. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

2. Provision of information regarding low-income taxpayer 
clinics (sec. 1402 of the Act and sec. 7526 of the Code) 

Present Law 

The Code provides that the Secretary is authorized to provide up 
to $6 million per year in matching grants to certain qualified low- 
income taxpayer clinics.87 Eligible clinics are those that charge no 
more than a nominal fee to either represent low-income taxpayers 
in controversies with the IRS or provide tax information to individ-
uals for whom English is a second language. No clinic can receive 
more than $100,000 per year. 

A qualified low-income taxpayer clinic includes (1) a clinical pro-
gram at an accredited law, business, or accounting school, in which 
students represent low-income taxpayers, or (2) an organization ex-
empt from tax under Code section 501(c) that either represents 
low-income taxpayers or provides referral to qualified representa-
tives. A low-income taxpayer is an individual whose income does 
not exceed 250 percent of the poverty level, as determined in ac-
cordance with criteria established by the Director of the OMB. 
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88 5 C.F.R. sec. 3101.106(a). 

The Department of the Treasury prohibits its officers and em-
ployees from referring taxpayers to qualified low-income taxpayer 
clinics for advice and assistance.88 

Explanation of Provision 

The provision allows officers and employees of the Department of 
the Treasury to advise taxpayers of the availability of, and eligi-
bility requirements for receiving, advice and assistance from quali-
fied low-income taxpayer clinics that receive funding under the 
Code, and to provide location and contact information for such clin-
ics. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

3. Notice from IRS regarding closure of Taxpayer Assistance 
Centers (sec. 1403 of the Act) 

Present Law 

The IRS operates Taxpayer Assistance Centers around the coun-
try to provide face-to-face assistance with preparing tax returns 
and understanding tax laws. 

The IRS is not currently required to publish information to the 
public or give notice to Congress before closing a Taxpayer Assist-
ance Center. 

Explanation of Provision 

The provision requires the IRS to publish (including by non-elec-
tronic means such as local press and other media), 90 days in ad-
vance, a notice containing information identifying the Taxpayer As-
sistance Center proposed for closure, the date of the proposed clo-
sure, and the relevant alternative sources of assistance that may 
be utilized by affected taxpayers. The provision also requires the 
IRS to provide, 90 days in advance, a report to Congress containing 
the information in the notice, the reasons for a proposed closure of 
the Taxpayer Assistance Center, and other information as the Sec-
retary may find appropriate. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

4. Rules for seizure and sale of perishable goods restricted 
to only perishable goods (sec. 1404 of the Act and sec. 
6336 of the Code) 

Present Law 

Under the Code, if it is determined that any tangible property 
seized to satisfy unpaid taxes (1) is liable to perish, (2) is liable to 
become greatly reduced in price or value by keeping, or (3) cannot 
be kept without great expense, the property may be sold after it 
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89 Sec. 6336. 
90 Sec. 6335. 
91 Sec. 6336; Treas. Reg. sec. 301.6336–1. 
92 Sec. 6103(a). 
93 Treas. Reg. sec. 301.6103(k)(6)–1. 

has been appraised and the owner has been given an opportunity 
to pay the appraised value or furnish bond for payment.89 The gen-
eral procedures governing the sale of seized property that are set 
forth in the Code (e.g., requiring 10-day notice before sale and the 
determination of a minimum bid) are not applicable to sales of per-
ishables.90 Instead, the streamlined procedures referred to above 
apply to the sale of perishable goods.91 

Explanation of Provision 

The provision limits the property that may be sold pursuant to 
the streamlined procedures to property that is liable to perish. 

Effective Date 

The provision applies to property seized after the date of enact-
ment (July 1, 2019). 

5. Whistleblower reforms (sec. 1405 of the Act and secs. 6103 
and 7623 of the Code) 

Present Law 

In general 
Under section 7623, individuals who submit information leading 

to detection of underpayment of tax or to detection, trial, and pun-
ishment of persons guilty of violating internal revenue laws, may 
file a claim for an award of 15 to 30 percent of recovered funds re-
sulting from such action. 

Disclosure rules for whistleblowers 
Section 6103 provides a general rule of confidentiality for returns 

and return information: ‘‘returns and return information shall be 
confidential and except as authorized by this Title . . . [none of the 
specified recipients] shall disclose any return or return information 
obtained by him.’’ 92 One of the exceptions to the general rule of 
confidentiality permits the IRS to make investigative disclosures of 
return information to third parties. The disclosures, subject to the 
conditions provided in regulations, are to be made to the extent 
necessary to obtain information, which is not otherwise reasonably 
available, with respect to the correct determination of tax, liability 
for tax, the amount to be collected, or with respect to the enforce-
ment of any provision of Title 26.93 The third party recipient of the 
return information furnished during an investigative disclosure is 
not subject to the general rule of confidentiality provided by section 
6103. 

There is no provision of section 6103 to provide whistleblowers 
with status updates regarding what the IRS has done with the in-
formation provided by the whistleblower. Such status information 
would be the return information of the taxpayer being audited/in-
vestigated for additional tax liability. 
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94 Sec. 7431. 
95 Secs. 7213 and 7213A. 
96 31 U.S.C. sec. 3730(h)(2). 

A taxpayer can file or sue for civil damages for the unauthorized 
disclosure and/or inspection of returns and return information.94 In 
addition, criminal penalties apply for the willful unauthorized dis-
closure or inspection of returns and return information.95 

Protection against retaliation 
Though other statutes such as the False Claims Act 96 currently 

protect some individuals from employer retaliation, those who file 
claims under the Code are not explicitly afforded these same pro-
tections. 

Explanation of Provision 

This provision amends section 6103 to: (1) allow the IRS to ex-
change information with whistleblowers to the extent disclosure is 
necessary in obtaining information, which is not otherwise reason-
ably available, with respect to the correct determination of tax li-
ability or the amount to be collected with respect to the enforce-
ment of any other provision of the Code; and (2) require the Sec-
retary to notify the whistleblower as to the status of their case not 
later than 60 days after: (i) the case has been referred for an audit 
or examination; and (ii) the taxpayer makes a payment of tax with 
respect to the tax liability to which the information provided by the 
whistleblower relates. Subject to such requirements and conditions 
prescribed by the Secretary, upon written request by the whistle-
blower and so long as the disclosure would not seriously impair 
Federal tax administration, the Secretary is to provide information 
on the status and stage of any investigation, and in the case of a 
determination of the amount of any award, the reasons for such de-
termination. To ensure taxpayer information is protected, whistle-
blowers receiving information under this provision are subject to 
the general rule of confidentiality and criminal penalties for unau-
thorized disclosure of taxpayer information. 

The provision adds to section 7623, anti-retaliation whistleblower 
protections for employees. A person who alleges discharge or other 
reprisal by any person in violation of these protections may file a 
complaint with the Secretary of Labor (within 180 days after the 
date on which the violation occurs), and if the Secretary of Labor 
has not issued a final decision on such complaint within 180 days 
(and the delay is not due to the bad faith of the claimant), an ac-
tion may be brought in the appropriate district court. The remedies 
provided are consistent with those currently available under the 
False Claims Act, including compensatory damages of reinstate-
ment, 200 percent of back pay and all lost benefits, with interest, 
and compensation for other special damages including litigation 
costs, expert witness fees, and reasonable attorney fees. 

Effective Date 

The modifications made to the disclosure rules apply to disclo-
sures made after the date of enactment (July 1, 2019). The protec-
tions from retaliation take effect on the date of enactment. 
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97 Sec. 7803(a). 
98 See Internal Revenue Service Strategic Plan FY2018—2022, Publication 3744, available at 

https://www.irs.gov/pub/irs-pdf/p3744.pdf. 
99 Internal Revenue Service, Internal Revenue Manual, Erroneous Refunds, Ch. 21.4, sec. 

21.4.5.2 (October 9, 2015). 
100 Internal Revenue Service, Topic Number 161—Returning an Erroneous Refund—Paper 

Check or Direct Deposit, last updated January 28, 2019, available at https://www.irs.gov/ 
taxtopics/tc161. 

101 Sec. 7405. 
102 Sec. 6532(b). 

6. Customer service information (sec. 1406 of the Act) 

Present Law 

The Code provides that the Commissioner has such duties and 
powers as prescribed by the Secretary.97 Unless otherwise specified 
by the Secretary, such duties and powers include the power to ad-
minister, manage, conduct, direct, and supervise the execution and 
application of the internal revenue laws or related statutes. In exe-
cuting these duties, the Commissioner depends upon strategic 
plans that prioritize goals and manage IRS’s resources. In the cur-
rent strategic plan, empowering and enabling all taxpayers to meet 
their tax obligations is identified as one of the IRS’s six strategic 
goals.98 

Explanation of Provision 

The provision requires the IRS to provide the following informa-
tion over the telephone, while taxpayers are on hold with the IRS’s 
call center: information about common tax scams, direction to the 
taxpayer on where and how to report such activity, and tips on how 
to protect against identity theft and tax scams. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

7. Misdirected tax refund deposits (sec. 1407 of the Act and 
sec. 6402 of the Code) 

Present Law 

The Internal Revenue Manual (‘‘IRM’’) defines an erroneous re-
fund as the receipt of any money from the IRS to which the recipi-
ent is not entitled. The IRM provides procedures for IRS employees 
to identify and recover such erroneous refunds.99 In addition, the 
IRS website provides information to taxpayers who wish to return 
an erroneous refund that was issued to them, either by paper check 
or direct deposit.100 

The Code provides that any tax refunds which are erroneously 
made may be recovered by civil action brought in the name of the 
United States.101 Recovery of an erroneous refund by civil action 
is allowed if the action is begun within two years after the refund 
is made, or five years if it appears that any part of the refund was 
induced by fraud or misrepresentation.102 
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103 Internal Revenue Service, 2016 Security Summit: Protecting Taxpayers from Identity Theft 
Tax Refund Fraud (June 2016) p. 3, available at https://www.irs.gov/pub/newsroom/ 
6_2016_security_summit_report.pdf. 

104 Ibid. 
105 Internal Revenue Service, IR-2018-21, Key IRS Identity Theft Indicators Continue Dra-

matic Decline in 2017; Security Summit Marks 2017 Progress Against Identity Theft (February 
8, 2018). 

Explanation of Provision 

The provision requires the Secretary to prescribe regulations 
within six months of the date of enactment of this Act to establish 
procedures to allow taxpayers to report instances in which a refund 
made by the Secretary by electronic funds transfer was not trans-
ferred to the account of the taxpayer, to coordinate with financial 
institutions to identify and recover these payments, and to deliver 
refunds to the correct accounts of taxpayers. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

TITLE II—21ST CENTURY IRS 

Subtitle A—Cybersecurity and Identity Protection 

1. Public-private partnership to address identity theft tax 
refund fraud (sec. 2001 of the Act) 

Present Law 

The Security Summit, formed in 2015, is a partnership of the 
IRS, State tax agencies, and the private-sector tax industry to ad-
dress tax refund fraud caused by identity theft. In 2016, the Secu-
rity Summit group members identified and agreed to share more 
than 20 data components relating to Federal and State returns to 
improve fraud detection and prevention. For example, group mem-
bers are sharing computer device identification data tied to the re-
turn’s origin, as well as the improper or repetitive use of the num-
bers that identify the internet address from where the return origi-
nates.103 Tax software providers agreed to enhance identity re-
quirements and strengthen validation procedures for new and re-
turning customers to protect their accounts from theft. Along with 
the IRS, 40 State departments of revenue, and 21 tax industry 
members have signed onto a Memorandum of Understanding re-
garding roles, responsibilities and information sharing pathways 
among the IRS, States and industry.104 In 2017, the IRS reported 
there was a 40 percent decline in the number of taxpayers report-
ing to the IRS that they are victims of identity theft, attributing 
the decline to the initiatives of the Security Summit.105 

Explanation of Provision 

The provision requires the Secretary (or the Secretary’s delegate) 
to work collaboratively with the public and private sectors to pro-
tect taxpayers from identity theft tax refund fraud. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 
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106 Electronic Tax Administration Advisory Committee, Publication 3415, Annual Report to 
Congress (June 2018), Appendix B, available at https://www.irs.gov/pub/irs-pdf/p3415.pdf. 

107 Internal Revenue Service, 2016 Security Summit: Protecting Taxpayers from Identity Theft 
Tax Refund Fraud (June 2016), available at https://www.irs.gov/pub/newsroom/ 
6_2016_security_summit_report.pdf.sec. 

2. Recommendations of Electronic Tax Administration Advi-
sory Committee regarding identity theft refund fraud 
(sec. 2002 of the Act) 

Present Law 

RRA98 authorized the Electronic Tax Administration Advisory 
Committee (‘‘ETAAC’’). ETAAC was intended to provide input to 
the IRS on electronic tax administration. ETAAC’s responsibilities 
involve researching, analyzing, and making recommendations on a 
variety of electronic tax administration issues. Pursuant to RRA98, 
ETAAC reports to Congress annually concerning: 

• IRS’s progress on reaching its goal to electronically receive 
80 percent of tax and information returns; 

• Legislative changes assisting the IRS in meeting the 80 
percent goal; 

• Status of the IRS’s strategic plan for electronic tax admin-
istration; and 

• Effects of e-filing tax and information returns on small 
businesses and the self-employed. 

ETAAC members come from State departments of revenue, large 
tax preparation companies, solo tax practitioners, tax software 
companies, financial services industry and low income and con-
sumer advocacy groups.106 

Explanation of Provision 

In addition to the requirements under present law, the provision 
requires ETAAC to study (including through organized public fo-
rums) and make recommendations to the Secretary regarding 
methods to prevent identity theft and refund fraud. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

3. Information sharing and analysis center (sec. 2003 of the 
Act and sec. 6103 of the Code) 

Present Law 

Information Sharing and Analysis Center 
The Security Summit, formed in 2015, is a partnership of the 

IRS, State tax agencies, and the private-sector tax industry to ad-
dress tax refund fraud caused by identity theft. In 2016, the Secu-
rity Summit created an Identity Theft Tax Refund Fraud Informa-
tion Sharing and Analysis Center (‘‘ISAC’’).107 The ISAC is a se-
cure, web-based venue for States, industry and the IRS to share 
and exchange information. The ISAC enables the IRS and the 
States to work together with external third parties to serve as an 
early warning system for tax refund fraud, identity theft schemes, 
and cybersecurity issues. A third-party contractor hosts, maintains, 
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108 Sec. 6103(a). 
109 Sec. 6103(b)(2)(A). 
110 Sec. 6103(d) (disclosures to States), 6103(k)(6) (investigative disclosures) and the Treasury 

regulations under sec. 6103(p)(2)(B). 
111 Sec. 6103(k)(6); Treas. Reg. sec. 301.6103(k)(6)–1. 

and facilitates the web-based leads reporting and information shar-
ing process for the ISAC. 

Confidentiality and disclosure of return information 
As a general rule, returns and return information are confiden-

tial and cannot be disclosed unless authorized by the Code.108 The 
definition of return information is very broad and generally in-
cludes any information received or collected by the IRS with re-
spect to liability under the Code of any person for any tax, penalty, 
interest or offense. The term ‘‘return information’’ includes, among 
other items: 

a taxpayer’s identity, the nature, source, or amount of his in-
come, payments, receipts, deductions, exemptions, credits, as-
sets, liabilities, net worth, tax liability, tax withheld, defi-
ciencies, overassessments, or tax payments, whether the tax-
payer’s return was, is being, or will be examined or subject to 
other investigation or processing, or any other data, received 
by, recorded by, prepared by, furnished to, or collected by the 
Secretary with respect to a return or with respect to the deter-
mination of the existence, or possible existence, of liability (or 
the amount thereof) of any person under this title for any tax, 
penalty, interest, fine, forfeiture, or other imposition, or of-
fense. . . .109 

There are several exceptions to the general rule of confiden-
tiality. Such exceptions include provisions to permit disclosures to 
State tax administration officials, for IRS employees and officers to 
make investigative disclosures, and rules to allow one authorized 
party to disclose to another authorized party with the permission 
of the Commissioner.110 

The IRS exchanges confidential information with State tax agen-
cies under the authority of section 6103(d). The disclosures are 
made pursuant to written request from the head of the State tax 
agency, which designates the State tax officials who can receive the 
information. The information can only be used for State tax pur-
poses, not for general State civil or criminal law enforcement. The 
State officials can redisclose the information to other officers and 
employees of the State tax agency, the agency’s legal representa-
tive, or the agency’s contractors (but only for State tax administra-
tion purposes). The IRS uses this authority to alert State tax ad-
ministration officials to tax refund fraud schemes. 

IRS officers and employees may disclose return information to 
the extent that such disclosure is necessary in obtaining informa-
tion, which is not otherwise reasonably available, with respect to 
the correct determination of tax, liability for tax, or the amount to 
be collected, or with respect to the enforcement of any other provi-
sion of Title 26. Such disclosures are to be made only in such situa-
tions and under such conditions as the Secretary may prescribe by 
regulation.111 This provision generally cannot be used to provide 
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112 Treas. Reg. sec. 301.6103(p)(2)(B)–1. 
113 Sec. 6713. 
114 Treas. Reg. secs. 301.7216–1, 301.7216–2 and 301.7216–3. 

confidential return information on an industry-wide basis to alert 
return preparers to potential fraud schemes. 

Under the Treasury regulations, returns or return information 
that have been obtained by a Federal, State, or local agency, or its 
agents or contractors, in accordance with section 6103 (the first re-
cipient) may be disclosed by the first recipient to another recipient 
authorized to receive such returns or return information under sec-
tion 6103 (the second recipient).112 The disclosure must be ap-
proved by the Commissioner. The second recipient may receive only 
such returns or return information as authorized by the provision 
of section 6103 applicable to such recipient and only for a purpose 
authorized by and subject to any conditions imposed by section 
6103, including applicable safeguards. 

Preparer disclosure penalties 
The Code provides for a civil penalty for a tax return preparer 

who (i) discloses any information furnished to the preparer for, or 
in connection with, the preparation of such return or (ii) uses such 
information for any purpose other than to prepare or assist in pre-
paring any such return.113 There is a corresponding criminal pen-
alty under section 7216 of the Code for knowing or reckless con-
duct. The same exceptions from the imposition of the criminal pen-
alty apply for purposes of the civil penalty. In general, the penalty 
does not apply for disclosures permitted by the Code or pursuant 
to an order of a court. Further, the penalty does not apply to the 
use of information in the preparation of, or in connection with the 
preparation of State and local tax returns and declarations of esti-
mated tax of the person to whom the information relates. The Code 
also permits the Secretary to provide additional exceptions through 
regulations. The Secretary has prescribed by regulation the cir-
cumstances not involving tax preparation in which disclosure and 
use of a taxpayer’s information by a tax return preparer is per-
mitted.114 

Penalties for the unauthorized disclosure or inspection of re-
turn information 

The unauthorized disclosure of a return or return information is 
a felony punishable by fine of up to $5,000, five years imprison-
ment or both. Unauthorized inspection is a misdemeanor, punish-
able by a fine of up to $1,000, one year imprisonment, or both. 

Explanation of Provision 

ISAC participation and performance metrics 
The provision provides that the Secretary (or the Secretary’s del-

egate) may participate in an information sharing and analysis cen-
ter. The purpose of such participation is to centralize, standardize 
and enhance data compilation and analysis to facilitate sharing ac-
tionable data and information with respect to identity theft tax re-
fund fraud. The provision requires the Secretary (or the Secretary’s 
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delegate) to develop metrics for measuring the success of such cen-
ter in detecting and preventing identity theft tax refund fraud. 

Disclosure of return information to certain ISAC partici-
pants 

In general 
The provision authorizes the disclosure of specified return infor-

mation to ISAC participants who have entered into a written infor-
mation sharing agreement with the Secretary. Under such proce-
dures and subject to such conditions as the Secretary may pre-
scribe, the Secretary may disclose specified return information to 
specified ISAC participants if such disclosure is in furtherance of 
effective Federal tax administration relating to the following: (1) 
the detection or prevention of identity theft tax refund fraud; (2) 
validation of taxpayer identity; (3) authentication of taxpayer re-
turns; or (4) the detection or prevention of cybersecurity threats to 
the IRS. 

Terminology 

Specified ISAC participant 
The term ‘‘specified ISAC participant’’ means any person des-

ignated by the Secretary as having primary responsibility for a 
function performed by the ISAC and any return preparer (or other 
person) subject to section 7216 and who is a participant in the 
ISAC. A person is only a specified ISAC participant if such person 
has entered into a written information sharing agreement with the 
Secretary. The information sharing agreement must set forth the 
terms and conditions for the disclosure of information to such per-
son, including the requirements imposed on such person for the 
protection and safeguarding of such information. The information 
sharing agreement must require that recipients of return informa-
tion under the provision are required to affirmatively report to 
TIGTA any unauthorized access or disclosure of information and 
any breaches of any system holding the information. 

Specified return information 
For purposes of the provision, the term ‘‘specified return informa-

tion’’ means, in the case of a return filed electronically, which is in 
connection with a case of potential identity theft tax refund fraud, 
return information related to the electronic filing characteristics of 
such return. Such characteristics include: internet protocol address, 
device identification, email domain name, speed of completion, 
method of authentication, refund method, and such other return in-
formation relating to the electronic filing characteristics of such re-
turn as the Secretary may identify. In addition, with respect to a 
return prepared by a tax return preparer in connection with a case 
of potential identity theft refund fraud, ‘‘specified return informa-
tion’’ also includes identifying information with respect to such tax 
return preparer, including the preparer taxpayer identification 
number (‘‘PTIN’’) and electronic filer identification number 
(‘‘EFIN’’) of such preparer. 

With respect to a return for which identity theft refund fraud has 
been confirmed by the Secretary (pursuant to such procedures as 
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the Secretary may provide), ‘‘specified return information’’ also in-
cludes the name and taxpayer identification number of the tax-
payer as it appears on the return, and any bank account and rout-
ing information provided for making a refund in connection with 
such return. 

Finally, in the case of any cybersecurity threat to the IRS, infor-
mation similar to that associated with cases of potential identity 
theft refund fraud (e.g., electronic characteristics and preparer 
identifying information) are considered specified return information 
with respect to such threat. 

Restriction on use of disclosed information 
Any return information received by a specified ISAC participant 

under the provision is to be used only for the purposes of and to 
the extent necessary in (1) performing the function the person is 
designated to perform with respect to the ISAC, (2) facilitating au-
thorized disclosures to return preparers who are specified ISAC 
participants, and (3) facilitating disclosures authorized under sec-
tion 6103(d) to State tax authorities who are participants in the 
ISAC. Return information received by specified ISAC participants 
who are return preparers is treated for purposes of section 7216 as 
information furnished to such person for, or in connection with, the 
preparation of a return of tax. 

Data protection, safeguards, penalties 
As noted above, to be a specified ISAC participant, the person 

must enter into an information sharing agreement that includes, 
among other responsibilities, requirements for the protection and 
safeguarding of information received under the provision. The re-
turn information disclosed under the provision is subject to such 
protections and safeguards as the Secretary may require by regula-
tions, other guidance, or written information sharing agreement. 
Recipients of return information under the provision are subject to 
civil and criminal penalties for the unauthorized disclosure or in-
spection of returns or return information. 

Effective Date 

The provision is generally effective on the date of enactment 
(July 1, 2019). The disclosure provisions are effective for disclo-
sures made on or after the date of enactment. 

4. Compliance by contractors with confidentiality safe-
guards (sec. 2004 of the Act and sec. 6103 of the Code) 

Present Law 

Section 6103 permits the disclosure of returns and return infor-
mation to State agencies, as well as to other Federal agencies for 
specified purposes. Section 6103(p)(4) requires, as a condition of re-
ceiving returns and return information, that State agencies (and 
others) provide safeguards as prescribed by the Secretary of the 
Treasury by regulation that are necessary or appropriate to protect 
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115 Sec. 6103(p)(4)(D). 
116 Sec. 6103(p)(4)(E). 
117 Sec. 6103(p)(4) (flush language) and (7); Treas. Reg. sec. 301.6103(p)(7)–1. 
118 Sec. 6103(n) and Treas. Reg. sec. 301.6103(n)–1(a). ‘‘Tax administration’’ includes ‘‘the ad-

ministration, management, conduct, direction, and supervision of the execution and application 
of internal revenue laws or related statutes (or equivalent laws and statutes of a State).’’ Sec. 
6103(b)(4). 

119 Treas. Reg. sec. 301.6013(n)–1(a). Such services include the processing, storage, trans-
mission or reproduction of such returns or return information, the programming, maintenance, 
repair, or testing of equipment or other property, or the providing of other services for purposes 
of tax administration. 

120 Treas. Reg. sec. 301.6103(n)–1(a) and (b). A disclosure is necessary if such procurement or 
the performance of such services cannot otherwise be reasonably, properly, or economically ac-
complished without such disclosure. Treas. Reg. sec. 301.6103(n)–1(b). The regulations limit the 
quantity of information to that needed to perform the contract. 

121 Treas. Reg. sec. 301.6103(n)–1(a). 
122 Treas. Reg. sec. 301.6103(n)–1(e)(3). 
123 Treas. Reg. sec. 301.6103(n)–1(e)(4). 
124 Ibid. 
125 Ibid. 

the confidentiality of returns or return information.115 It also re-
quires that a report be furnished to the Secretary at such time and 
containing such information as prescribed by the Secretary regard-
ing the procedures established and utilized for ensuring the con-
fidentiality of returns and return information.116 After an adminis-
trative review, the Secretary may take such actions as are nec-
essary to ensure these requirements are met, including the refusal 
to disclose returns and return information.117 

Under present law, employees of a State tax agency may disclose 
returns and return information to contractors for tax administra-
tion purposes.118 These disclosures can be made only to the extent 
necessary to procure contractually equipment, other property, or 
services, related to tax administration.119 The contractors can 
make redisclosures of returns and return information to their em-
ployees as necessary to accomplish the tax administration purposes 
of the contract, but only to contractor personnel whose duties re-
quire disclosure.120 Treasury regulations prohibit redisclosure to 
anyone other than contractor personnel without the written ap-
proval of the IRS.121 

By regulation, all contracts must provide that the contractor will 
comply with all applicable restrictions and conditions for protecting 
confidentiality prescribed by regulation, published rules or proce-
dures, or written communication to the contractor.122 Failure to 
comply with such restrictions or conditions may cause the IRS to 
terminate or suspend the duties under the contract or the disclo-
sures of returns and return information to the contractor.123 In ad-
dition, the IRS can suspend disclosures to the State tax agency 
until the IRS determines that the conditions are or will be satis-
fied.124 The IRS may take such other actions as are deemed nec-
essary to ensure that such conditions or requirements are or will 
be satisfied. 125 

Explanation of Provision 

The provision requires that a State, local, or Federal agency con-
duct on-site reviews every three years of all its contractors or other 
agents receiving Federal returns and return information. If the du-
ration of the contract or agreement is less than three years, a re-
view is required at the mid-point of the contract. The purpose of 
the review is to assess the contractor’s efforts to safeguard Federal 
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126 Inspector General for Tax Administration, Department of the Treasury, Results of the 2018 
Filing Season (TIGTA 2019–40–013), December 19, 2018, available at https://www.treasury.gov/ 
tigta/auditreports/2019reports/201940013fr.pdf (last visited October 23, 2020). 

127 Internal Revenue Service, FAQs about the Identity Protection Personal Identification Num-
ber (IP PIN), available at https://www.irs.gov/identity-theft-fraud-scams/frequently-asked-ques-
tions-about-the-identity-protection-personal-identification-number-ip-pin#q2 (last visited October 
23, 2020). 

returns and return information. This review is intended to cover 
secure storage, restricting access, computer security, and other 
safeguards deemed appropriate by the Secretary. Under the provi-
sion, the State, local, or Federal agency is required to submit a re-
port of its findings to the IRS and certify annually that such con-
tractors and other agents are in compliance with the requirements 
to safeguard the confidentiality of Federal returns and return infor-
mation. The certification is required to include the name and ad-
dress of each contractor or other agent with the agency, the dura-
tion of the contract, and a description of the contract or agreement 
with the State, local, or Federal agency. 

The provision does not apply to contracts for purposes of Federal 
tax administration. The provision does not alter or affect in any 
way the right of the IRS to conduct safeguard reviews of State, 
local, or Federal agency contractors or other agents. It also does not 
affect the right of the IRS to initially approve the safeguard lan-
guage in the contract or agreement and the safeguards in place 
prior to any disclosures made in connection with such contracts or 
agreements. 

Effective Date 

The provision is effective for disclosures made after December 31, 
2022. 

5. Identity protection personal identification numbers (sec. 
2005 of the Act) 

Present Law 

In 2011, the IRS launched a pilot program to test the Identity 
Protection Personal Identification Number (‘‘IP PIN’’). The IP PIN 
is a unique six-digit identifier that authenticates a return filer as 
the legitimate taxpayer at the time the return is filed. The IP PIN 
allows taxpayers affected by identity theft to avoid delays in filing 
returns and receiving refunds. The IRS verifies the presence of the 
IP PIN at the time of filing, and rejects returns associated with a 
taxpayer’s account where an IP PIN has been assigned but is miss-
ing. For the 2018 filing season, the IRS issued IP PINs to almost 
3.5 million taxpayers who had identity theft markers on their tax 
accounts.126 

In January 2014, the IRS also started a limited pilot program 
under which taxpayers who obtained an electronic filing PIN 
through an IRS authentication website and live in the District of 
Columbia, Florida, or Georgia were provided an opportunity to ob-
tain an IP PIN.127 These locations were selected because they had 
the highest per capita rate of tax-related identity theft when the 
initiative was piloted. Residents in these places do not need to be 
identity theft victims to participate. Recently, the IRS expanded 
the program to allow taxpayer who filed their federal tax return 
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128 In 2020, the IRS further expanded the IP PIN program to 10 additional States (Arizona, 
Colorado, Connecticut, New Jersey, New Mexico, New York, North Carolina, Pennsylvania, 
Texas, and Washington). In 2020, 49,296 individual taxpayers obtained an IP PIN through the 
opt-in program which enables taxpayers who are concerned about becoming a victim of identity 
theft to proactively request an IP PIN. Inspector General for Tax Administration, Department 
of the Treasury, Taxpayer First Act: Implementation of Identity Theft Victim Assistance Provi-
sions (TIGTA 2020–45–070), September 10, 2020, available at https://www.oversight.gov/sites/de-
fault/files/oig-reports/202045070fr.pdf (last visited October 23, 2020). 

129 Internal Revenue Service, Internal Revenue Manual, Identity Protection and Victim Assist-
ance, Ch. 23, sec. 25.23.1 et seq. (October 2018). 

130 Inspector General for Tax Administration, Department of the Treasury, Most Taxpayers 
Whose Identities Have Been Stolen to Commit Refund Fraud Do Not Receive Quality Customer 
Service (TIGTA 2012–40–050), May 2012. 

last year as a resident of Michigan, California, Maryland, Nevada, 
Delaware, Illinois, or Rhode Island to be eligible for an IP PIN.128 

Explanation of Provision 

Within five years of the date of enactment, the Secretary or the 
Secretary’s delegate is required to establish a program to issue an 
IP PIN to any individual residing in the United States who re-
quests one to assist the Secretary in verifying the individual’s true 
identity. For each calendar year beginning after the date of enact-
ment, the Secretary is required to expand the issuance of IP PINs 
to individuals residing in such States as the Secretary deems ap-
propriate, provided that the total number of States served by the 
program continues to increase. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

6. Single point of contact for tax-related identity theft vic-
tims (sec. 2006 of the Act) 

Present Law 

Tax-related identity theft generally takes one of two forms: re-
fund fraud or employment fraud. In refund fraud, a perpetrator 
may obtain a taxpayer’s identifying information, submit an indi-
vidual income tax return using a falsified Form W–2, Wage and 
Tax Statement, and fraudulently claim a refund. In employment 
fraud, the stolen identifying information is used in order to obtain 
employment. The returns then filed using the stolen identity may 
be based on the actual wages and withholding of the identity thief. 
Victims of the employment fraud include the individuals whose 
identifying information was stolen as well as the businesses whose 
systems may have been breached to obtain that personal informa-
tion. 

The IRS describes its procedures for addressing both types of 
fraud in the Internal Revenue Manual.129 The IRS initially estab-
lished the Identity Protection Specialized Unit (‘‘IPSU’’) to assist 
victims of identity theft, but taxpayers were also referred to other 
operating units of the IRS to deal with various aspects of their 
cases.130 Subsequently reorganized and renamed the Identity Theft 
Victim Assistance (‘‘IDTVA’’) organization, the unit is staffed with 
specially trained employees who are able to assess each case, iden-
tify issues, and assist the taxpayer in getting the correct return 
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131 A description of the services provided by the IDTVA organization is available at https:// 
www.irs.gov/uac/Newsroom/IRS-Identity-Theft-Victim-Assistance-How-It-Works (last visited Oc-
tober 23, 2020). 

132 Internal Revenue Service, Internal Revenue Manual, Identity Protection and Victim Assist-
ance, Ch. 23, sec. 25.23.1 et seq. (October 2018). 

133 Sec. 6103(a). 
134 Sec. 6103(b)(2). 
135 Sec. 6103(e)(1) and (7). The Code also permits the disclosure of returns and return informa-

tion to such persons or persons the taxpayer may designate, if the request meets the require-
Continued 

filed, refunds issued, etc.131 The IDTVA organization’s work is co-
ordinated by the IRS’s Identity Protection Program through the 
auspices of an oversight office within the Wage and Investment Op-
erating Division.132 

If a victim thinks he or she is not being properly served by the 
IRS or the IDTVA organization, the victim may be eligible for as-
sistance from the TAS. In such instances, the TAS will assign a 
case advocate to the taxpayer’s account. 

Explanation of Provision 

The provision requires the Secretary to establish procedures to 
implement a single point of contact for taxpayers adversely affected 
by identity theft. The single point of contact consists of a team of 
specially trained employees who can work across functions within 
the IRS to resolve problems for the victim and who are accountable 
for handling the case to completion. The makeup of the team may 
change as required to meet IRS’s needs, but the procedures must 
ensure continuity of records and case history and may require no-
tice to the taxpayer in appropriate instances. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

7. Notification of suspected identity theft (sec. 2007 of Act 
and new sec. 7529 of the Code) 

Present Law 

Section 6103 provides that returns and return information are 
confidential and may not be disclosed by the IRS, other Federal 
employees, State employees, and certain others having access to 
the information except as provided in the Code.133 The definition 
of ‘‘return information’’ is very broad and includes any information 
gathered by the IRS with respect to a person’s liability or possible 
liability under the Code for any tax, penalty, interest, fine, for-
feiture, or other imposition or offense.134 Thus, information gath-
ered by the IRS in connection with an investigation of a person for 
a Title 26 offense, such as fraud, is the return information of the 
person being investigated and is subject to the confidentiality re-
strictions of section 6103. 

As an exception to section 6103’s general rule of confidentiality, 
the Code permits a taxpayer to receive his or her own tax return, 
and also can receive his or her return information if the Secretary 
determines that such disclosure would not seriously impair Federal 
tax administration.135 With respect to fraudulent tax returns, if the 
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ments of the Treasury regulations and if it is determined that such disclosure would not seri-
ously impair Federal tax administration. Sec. 6103(c). 

136 See Internal Revenue Service, Instructions for Requesting Copy of Fraudulent Returns 
(March 18, 2019), available at https://www.irs.gov/individuals/instructions-for-requesting-copy- 
of-fraudulent-returns. 

137 See 75 Fed. Reg. 20715 (April 20, 2010) (relating to TIGTA Office of Investigation files). 

victim’s name and Social Security number (‘‘SSN’’) are listed as ei-
ther the primary or secondary taxpayer on a fraudulent return, a 
victim of identity theft, or a person authorized to obtain the iden-
tity theft victim’s tax information, may request a redacted copy 
(one with some information blacked-out) of a fraudulent return that 
was filed and accepted by the IRS using the identity theft victim’s 
name and SSN.136 

In cases not involving violations of Title 26, under a Privacy Act 
Notice, TIGTA is allowed to disclose information to complainants, 
victims, or their representatives (defined to be a complainant’s or 
victim’s legal counsel or a Senator or Representative whose assist-
ance the complainant or victim has solicited) concerning the status 
and/or results of an investigation or case arising from the matters 
of which they complained and/or of which they were a victim, in-
cluding, once the investigative subject has exhausted all reasonable 
appeals, any action taken. Information concerning the status of the 
investigation or case is limited strictly to whether the investigation 
or case is open or closed. Information concerning the results of the 
investigation or case is limited strictly to whether the allegations 
made in the complaint were substantiated or were not substan-
tiated and, if the subject has exhausted all reasonable appeals, any 
action taken.137 

Explanation of Provision 

If the Secretary determines that there has been or may have 
been an unauthorized use of the identity of any individual, the pro-
vision requires the Secretary to, without jeopardizing an investiga-
tion relating to tax administration, as soon as practicable, notify 
the individual of such determination, and: (1) provide instructions 
to the individual about filing a report with law enforcement; (2) 
identify any steps to be taken by the individual to allow inves-
tigating law enforcement officials to access the taxpayer’s personal 
information; (3) provide information regarding actions the indi-
vidual may take to protect themselves from harm relating to the 
unauthorized use; and (4) offer identity protection measures to the 
individual, such as the use of an identity protection personal iden-
tification number. 

At the time this information is provided (or, if not available at 
such time, as soon as practicable thereafter), the Secretary shall 
issue additional notifications to such individual (or such individ-
ual’s designee) regarding: (1) whether an investigation has been 
initiated in regards to such unauthorized use; (2) whether the in-
vestigation substantiated an unauthorized use of the taxpayer’s 
identity; and (3) whether any action has been taken with respect 
to the individual who committed the substantiated violation, in-
cluding whether any referral has been made for criminal prosecu-
tion of such individual, and, to the extent such information is avail-

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00058 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



43 

138 Internal Revenue Service, Internal Revenue Manual, Identity Protection and Victim Assist-
ance, Ch. 23, sec. 25.23.1 et seq. (October 2018). 

able, whether such person has been criminally charged by indict-
ment or information. 

For purposes of this provision, the unauthorized use of the iden-
tity of an individual includes the unauthorized use of the identity 
of the individual to obtain employment (herein ‘‘employment-re-
lated identity theft’’). In making a determination as to whether 
there may have been an unauthorized use of the identity of an in-
dividual to obtain employment, the Secretary shall review certain 
information returns, as well as information provided to the IRS by 
the SSA, which indicates that the SSN used does not correspond 
with either the name on the information return or the name on the 
tax return reporting the income. This provision requires the Sec-
retary to examine the statements, information returns, and tax re-
turns described in the provision for any evidence of employment- 
related identity theft, regardless of whether such statements or re-
turns are submitted electronically or on paper. The provision 
amends the Social Security Act to require the Commissioner of So-
cial Security to request information described in the provision not 
less than annually. The provision also requires that the IRS estab-
lish procedures to ensure that income reported in connection with 
the unauthorized use of a taxpayer’s identity is not taken into ac-
count in determining any penalty for underreporting of income by 
the victim of identity theft. 

Effective Date 

The provision applies to determinations made after the date that 
is six months after the date of enactment (July 1, 2019) of this Act. 

8. Guidelines for stolen identity theft refund fraud cases 
(sec. 2008 of the Act) 

Present Law 

Disparate elements in the tax laws and administration are impli-
cated in identity theft. The tax aspects of identity theft can gen-
erally occur in one of two ways. In refund fraud, a perpetrator ob-
tains someone else’s identifying information and submits an indi-
vidual income tax return using the name and Social Security num-
ber of the victim, with a falsified Form W–2, Wage and Tax State-
ment, and fraudulently claims a refund. In other cases, the stolen 
identifying information is used in order to obtain employment; the 
returns then filed by the persons employed using the stolen iden-
tity may be based on the actual wages and withholding. Victims of 
the fraud include the individuals whose identifying information 
was stolen as well as the businesses whose systems may have been 
breached to obtain that personal information. 

The IRS describes its procedures for addressing both types of 
fraud in its manual. Its work is coordinated by the IRS’s Identity 
Protection Program through the auspices of an oversight office.138 

In the 2014 Annual Report to Congress, the NTA included a re-
view of fraudulent refund claims that included the theft of a tax-
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139 National Taxpayer Advocate, ‘‘Identity Theft Case Review Report: A Statistical Analysis of 
Identity Theft Cases Closed in June 2014,’’ 2014 Annual Report to Congress, available at http:// 
www.taxpayeradvocate.irs.gov/reports-to-congress/2014-annual-report-to-congress/research-stud-
ies. 

140 Sec. 6713. 

payer’s identity.139 The review found that such cases involved mul-
tiple issues requiring coordination among several business units of 
the IRS and took approximately six months to resolve. Identity 
theft victims were required to deal with multiple persons within 
the IRS to resolve the issues, either because a case involved mul-
tiple business units or was transferred among multiple employees 
within a business unit. 

Explanation of Provision 

The provision requires the Secretary (or the Secretary’s dele-
gate), in consultation with the NTA, to develop and implemet pub-
licly available casework guidelines for the handling of refund fraud 
cases that would have the effect of reducing the administrative 
burdens on victims of identity theft. The guidelines may address 
both procedures and metrics for determining whether the proce-
dures are successfully implemented. Among the issues to be consid-
ered are the standards for opening, assigning, reassigning or clos-
ing a case; the average length of time in which a case with an iden-
tity theft issue should be resolved; the average length of time a vic-
tim entitled to a tax refund may have to wait to receive such re-
fund; and the number of IRS offices and employees with whom a 
victim should interact to resolve a case. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019), 
with guidelines to be implemented within one year of the date of 
enactment. 

9. Increased penalty for improper disclosure or use of infor-
mation by preparers of returns (sec. 2009 of the Act and 
sec. 6713 of the Code) 

Present Law 

The Code provides both civil and criminal penalties for a tax re-
turn preparer who discloses any information furnished to the pre-
parer for, or in connection with, the preparation of such return or 
uses such information for any purpose other than to prepare or as-
sist in preparing, any such return. The civil penalty is $250 for 
each unauthorized disclosure or use up to $10,000 per calendar 
year.140 The corresponding criminal penalty under section 7216 
provides that knowing or reckless conduct is a misdemeanor, sub-
ject to a fine up to $1,000, one year of imprisonment, or both, to-
gether with the costs of prosecution. 

Section 6103(b)(6) defines ‘‘taxpayer identity’’ as the name of the 
person with respect to whom a return is filed, his mailing address, 
his taxpayer identifying number or a combination thereof. 
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141 Sec. 7803. 

Explanation of Provision 

The provision increases the civil penalty on the unauthorized dis-
closure or use of information by tax return preparers from $250 to 
$1,000 for cases in which the disclosure or use is made in connec-
tion with a crime relating to the misappropriation of another per-
son’s taxpayer identity (‘‘taxpayer identity theft’’). The provision 
also increases the calendar year limitation from $10,000 to $50,000. 
The calendar year limitation is applied separately with respect to 
disclosures or uses made in connection with taxpayer identity theft. 

The provision also increases the criminal penalty for knowing or 
reckless conduct to $100,000 in the case of disclosures or uses in 
connection with taxpayer identity theft. 

Effective Date 

The provision applies to disclosures or uses on or after the date 
of enactment (July 1, 2019). 

Subtitle B—Development of Information Technology 

1. Management of IRS information technology (sec. 2101 of 
the Act and sec. 7803 of the Code) 

Present Law 

The Code describes duties and responsibilities for the Commis-
sioner, the Chief Counsel, and the OTA of the IRS.141 It does not 
presently enumerate duties and responsibilities of an IRS Chief In-
formation Officer (‘‘IRS CIO’’). 

Also, the Code does not explicitly provide for development and 
implementation of a multiyear strategic plan for the information 
technology needs of the IRS, and does not require verification and 
validation of major acquisitions of information technology by the 
IRS, including the Customer Account Data Engine 2 (‘‘CADE 2’’) 
and the Enterprise Case Management System (‘‘ECM’’). 

Explanation of Provision 

Under the provision, the Commissioner is required to appoint an 
IRS CIO. The Commissioner and the Secretary will act through the 
IRS CIO with respect to the development, implementation, and 
maintenance of information technology for the IRS. The IRS CIO 
will be responsible for the development, implementation, and main-
tenance of information technology for the IRS, for ensuring that the 
information technology of the IRS is secure and integrated, for 
maintaining operational control of all information technology for 
the IRS, for acting as the principal advocate for the information 
technology needs of the IRS, and for consulting with the Chief Pro-
curement Officer of the IRS to ensure that the information tech-
nology acquired for the IRS is consistent with the strategic plan, 
described below. 

The IRS CIO will also be responsible for developing and imple-
menting a multiyear strategic plan for the information technology 
needs of the IRS. This plan should include performance measures 
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142 Available at http://www.ssa.gov/bso/bsowelcome.htm (last visited October 23, 2020). 

of such technology and its implementation, and a plan for an inte-
grated enterprise architecture of the information technology of the 
IRS. It should take into account the resources needed to accomplish 
such a plan, as well as planned major acquisitions of information 
technology by the IRS. The plan should also align with the needs 
and strategic plan of the IRS. The IRS CIO will review and update 
this plan at least once a year, taking into account the development 
of new information technology and the needs of the IRS. 

Under the provision, the Commissioner will develop plans for 
each phase of CADE 2, except phase one, and enter into a contract 
with an independent reviewer to verify and validate implementa-
tion plans developed for each phase, except phase one, and for the 
ECM. Furthermore, the Chief Procurement Officer of the IRS is di-
rected to regularly consult with the IRS CIO and to identify all sig-
nificant IRS information technology acquisitions in excess of 
$1,000,000, providing written notification to the IRS CIO of each 
such acquisition in advance of acquisition. 

The verification and validation of phase two of CADE 2 and the 
ECM are to be completed within one year after the date of enact-
ment. The development of plans for all subsequent phases of CADE 
2 should be completed within one year after the date of enactment 
and the verification and validation of each phase should be com-
pleted within one year after the date on which the plan for such 
phase is completed. 

Effective Date 

The provision is generally effective on the date of enactment 
(July 1, 2019). 

2. Internet platform for Form 1099 filings (sec. 2102 of the 
Act) 

Present Law 

The Code does not presently require the IRS to make available 
an internet platform for the preparation or filing of information re-
turns, such as the Form 1099 series. 

Explanation of Provision 

The provision requires the Secretary of the Treasury (or his or 
her delegate) to make available, by January 1, 2023, an internet 
website or other electronic medium (the ‘‘website’’), with a user 
interface and functionality similar to the Business Services Online 
Suite of Services provided by the Social Security Administration.142 
The website will allow persons, with access to resources and guid-
ance provided by the IRS, to prepare, file, and distribute Forms 
1099, and maintain a record of completed, filed, and distributed 
Forms 1099. The Secretary is required to ensure that the services 
provided on the website are not a replacement for services cur-
rently provided by the IRS and that the website comply with appli-
cable security standards. 
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143 Pub. L. No. 105–206, 112 Stat. 712 (1998). 
144 In December 2007, the Consolidated Appropriations Act, 2008, Pub. L. No. 110–161, 121 

Stat. 1844, (2008), extended the original deadline to July 23, 2013. Subsequently, the Consoli-
dated and Further Continuing Appropriations Act 2013, Pub. L. No. 113–6, 127 Stat. 198 (2013), 
extended the deadline to September 30, 2013. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

3. Streamlined critical pay authority for information tech-
nology positions (sec. 2103 of the Act and new sec. 7812 
of the Code) 

Present Law 

The IRS is currently subject to the personnel rules and proce-
dures set forth in Title 5 of the United States Code. Under these 
rules, IRS employees generally are classified under the General 
Schedule or the Senior Executive Service. 

The RRA98 provided the IRS with certain personnel flexibilities, 
one of which was the streamlined critical pay authority.143 This au-
thority was originally provided for 10 years; it was extended on two 
occasions and ultimately expired on September 30, 2013.144 

Under RRA98, the Secretary of the Treasury, or his delegate, 
was authorized to fix the compensation of, and appoint up to 40 in-
dividuals to, designated critical technical and professional posi-
tions, provided that: (1) the positions require expertise of an ex-
tremely high level in a technical or professional field and are crit-
ical to the IRS; (2) exercise of the authority is necessary to recruit 
or retain an individual exceptionally well qualified for the position; 
(3) designation of such positions is approved by the Secretary; (4) 
the terms of such appointments are limited to no more than four 
years; (5) appointees to such positions are not IRS employees im-
mediately prior to such appointment; and (6) the total annual com-
pensation for any position (including performance bonuses) does 
not exceed the rate of pay of the Vice President of the United 
States. 

These appointments would not be subject to the otherwise appli-
cable requirements under Title 5. All such appointments would be 
excluded from the collective bargaining unit and the appointments 
would not be subject to approval of the OMB or the Office of Per-
sonnel Management. 

Also, OMB was authorized to approve increases in the pay level 
for certain critical pay positions requested by the Secretary. These 
critical pay positions would be critical, technical and professional 
positions other than those designated under the streamlined au-
thority described above. OMB was authorized to approve requests 
for critical position pay up to the highest total compensation that 
does not exceed the rate of pay of the Vice President of the United 
States. 

According to TIGTA, during the years in which it had stream-
lined critical pay authority, the IRS exercised that authority to fill 
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145 TIGTA, The Internal Revenue Service’s Use of its Streamlined Critical Pay Authority,’’ Ref. 
No. 2015–IE–R001 (December 5, 2014), available at https://www.treasury.gov/tigta/iereports/ 
2015reports/2015ier001fr.pdf. 

146 Sec. 6103(a). 
147 Treas. Reg. sec. 301.6103(c)–1. The regulations also specify the requirements for a nonwrit-

ten request for information or consent to disclosure to allow a third party to provide information 
or assistance relating to the taxpayer’s return or to a transaction or other contact between the 
taxpayer and the IRS. 

168 positions, the majority of which were in the Information Tech-
nology function of the IRS.145 

Explanation of Provision 

The provision reinstates streamlined critical pay authority at 
IRS for positions in its information technology operations that are 
necessary to ensure the functionality of such operations. Such au-
thority is reinstated during the period beginning on the date of the 
enactment of section 7812 of the Code, and ending on September 
30, 2025, for appointees to such positions who were not IRS em-
ployees prior to the date of enactment of this Act. 

The provision reinstates the ability to provide payment for re-
cruitment, retention, relocation incentives, and relocation expenses 
for positions in information technology operations at the IRS. Such 
authority is reinstated during the period beginning on the date of 
the enactment of section 7812 of the Code and ending on Sep-
tember 30, 2025. 

The provision also reinstates the ability to pay performance bo-
nuses for senior executives who have program management respon-
sibility over the information technology operations at the IRS. Such 
authority is reinstated during the period beginning on the date of 
the enactment of section 7812 of the Code and ending on Sep-
tember 30, 2025. 

Effective Date 

The provision is effective for payments made on or after the date 
of enactment (July 1, 2019). 

Subtitle C—Modernization of Consent-Based Income 
Verification System 

1. Disclosure of taxpayer information for third-party income 
verification (sec. 2201 of the Act and sec. 6103 of the 
Code) 

Present Law 

Disclosure of return information with consent of the tax-
payer 

As a general rule, returns and return information are confiden-
tial and cannot be disclosed unless authorized by Title 26.146 Under 
section 6103(c), the IRS may disclose the return or return informa-
tion of a taxpayer to a third party designated by the taxpayer in 
a request for or consent to such disclosure. Treasury regulations set 
forth the requirements for such consent.147 A request for consent 
to disclosure in written form must be a separate written document 
pertaining solely to the authorized disclosure. At the time the con-
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148 Internal Revenue Service, Income Verification Express Service, https://www.irs.gov/individ-
uals/international-taxpayers/income-verification-express-service (January 31, 2019). 

149 There are various Forms 1099: Form 1099–B, Proceeds From Broker or Barter Exchange 
Transactions; Form 1099–DIV, Dividends and Distributions; 1099–INT, Interest Income; 1099– 
MISC, Miscellaneous Income; 1099–OID, Original Issue Discount; or 1099-R, Distributions From 
Pensions, Annuities, Retirement or Profit-Sharing Plans, IRAs, Insurance Contracts, etc. 

150 Applicants also must choose one or more of the reasons listed on the form as the basis 
for using the IVES program: mortgage services, background check, credit check, banking service, 
licensing requirement, or other (must be specified). 

sent is signed and dated by the taxpayer, the written document 
must indicate: (1) the taxpayer’s taxpayer identity information; (2) 
the identity of the person(s) to whom disclosure is to be made; (3) 
the type of return (or specified portion of the return) or return in-
formation (and the particular data) that is to be disclosed; and (4) 
the taxable year(s) covered by the return or return information. 
The regulations also require that the consent be submitted within 
120 days of the date signed and dated by the taxpayer. 

Income Verification Express Service (IVES) 
Mortgage lenders and others in the financial community use the 

IRS’s Income Verification Express Service (‘‘IVES’’) to confirm the 
income of a borrower during the processing of a loan application.148 
Customers of IVES fax to a specified IRS office a signed Form 
4506–T (‘‘Request for Transcript of Tax Return’’) or Form 4506T– 
EZ (‘‘Short Form Request for Individual Tax Return Transcript’’). 
The IRS provides three types of transcript information as part of 
the IVES program: (1) a return transcript; (2) Form W–2 (‘‘Wage 
and Tax Statement’’) transcript information; and (3) Form 1099 149 
transcript information. 

The IRS imposes a $2.00 fee for each transcript requested. The 
requested transcript information is delivered to a secure mailbox 
on the IRS’s e-Services electronic platform, generally within two to 
three business days. 

To participate in the IVES program, companies must register 
and identify employees to act as agents to receive transcripts on 
the company’s behalf.150 According to the Form 13803 (‘‘Application 
to Participate in the Income Verification Express Services (IVES) 
Program’’), the IRS conducts a suitability check on the applicant 
and all the principals listed on the application to determine the ap-
plicant’s suitability to be an IVES participant. After an applicant 
passes the suitability check and the IRS completes processing the 
application, the IRS notifies the applicant of acceptance to partici-
pate in the program. 

Explanation of Provision 

As noted above, the current IVES program requires that tran-
script information requests be submitted to the IRS by fax and 
then the transcripts are furnished electronically to a secure mail-
box. After a specified time period, the provision requires the Sec-
retary (or his delegate) to implement a qualified disclosure program 
that is fully automated, accomplished through the Internet, and 
through which disclosures are accomplished in as close to real-time 
as is practicable. The program is to comply with applicable security 
standards and guidelines. The term ‘‘qualified disclosure’’ means a 
disclosure made pursuant to section 6103(c) to a person seeking to 
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151 Sec. 6103(a). 
152 Treas. Reg. sec. 301.6103(c)–1. 

verify the income of a taxpayer who is a borrower in the process 
of a loan application. ‘‘Qualified disclosure’’ is intended as a ref-
erence to the types of disclosures made under the current IVES 
program. The provision is not intended to exclude current uses of 
the IVES program. 

To cover the costs of implementing such a program, for a two- 
year period beginning six months after the date of enactment, the 
Secretary is authorized to assess and collect a fee for qualified dis-
closures at such rates as the Secretary determines are sufficient to 
cover the costs related to implementing the program, including the 
costs of any necessary infrastructure or technology. Such fees are 
in addition to any other fee assessed and collected for such disclo-
sures. The amounts received from the fees assessed and collected 
are to be deposited in and credited to an account solely for the pur-
pose of carrying out the activities associated with implementing the 
qualified disclosure program. Not later than one year after the 
close of the two-year period, the Secretary is required to implement 
the program. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

2. Limit redisclosures and uses of consent-based disclosures 
of tax return information (sec. 2202 of the Act and sec. 
6103 of the Code) 

Present Law 

In general 
As a general rule, returns and return information are confiden-

tial and cannot be disclosed unless authorized by Title 26.151 Under 
section 6103(c), a taxpayer may designate in a request or consent 
to the disclosure by the IRS of his or her return or return informa-
tion to a third party. Treasury regulations set forth the require-
ments for such consent.152 The request or consent may be in writ-
ten or non-written form. The Treasury regulations require that the 
taxpayer sign and date a written consent. At the time the consent 
is signed and dated by the taxpayer, the written document must 
indicate (1) the taxpayer’s identity information; (2) the identity of 
the person to whom disclosure is to be made; (3) the type of return 
(or specified portion of the return) or return information (and the 
particular data) that is to be disclosed; and (4) the taxable year 
covered by the return or return information. The regulations also 
require that the consent be submitted within 120 days of the date 
signed and dated by the taxpayer. Present law does not require 
that a recipient receiving returns or return information by consent 
maintain the confidentiality of the information received. Under 
present law, the recipient is also free to use the information for 
purposes other than for which the information was solicited from 
the taxpayer. 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00066 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



51 

153 Sec. 7206(1). 

Criminal penalties 
Under section 7206, it is a felony to willfully make and subscribe 

any document that contains or is verified by a written declaration 
that it is made under penalties of perjury and which such person 
does not believe to be true and correct as to every material mat-
ter.153 Upon conviction, such person may be fined up to $100,000 
($500,000 in the case of a corporation) or imprisoned up to three 
years, or both, together with the costs of prosecution. 

Under section 7213, criminal penalties apply to: (1) willful unau-
thorized disclosures of returns and return information by Federal 
and State employees and other persons; (2) the offering of any item 
of material value in exchange for a return or return information 
and the receipt of such information pursuant to such an offer; and 
(3) the unauthorized disclosure of return information received by 
certain shareholders under the material interest provision of sec-
tion 6103. Under section 7213, a court can impose a fine up to 
$5,000, up to five years imprisonment, or both, together with the 
costs of prosecution. If the offense is committed by a Federal em-
ployee or officer, the employee or officer will be discharged from of-
fice upon conviction. 

Under section 7213A, the willful and unauthorized inspection of 
returns and return information can subject Federal and State em-
ployees and others to a maximum fine of $1,000, up to a year in 
prison, or both, in addition to the costs of prosecution. If the offense 
is committed by a Federal employee or officer, the employee or offi-
cer will be discharged from office upon conviction. 

Civil damage remedies for unauthorized disclosure or in-
spection 

If a Federal employee makes an unauthorized disclosure or in-
spection, a taxpayer can bring suit against the United States in 
Federal district court. If a person other than a Federal employee 
makes an unauthorized disclosure or inspection, suit may be 
brought directly against such person. No liability results from a 
disclosure based on a good faith, but erroneous, interpretation of 
section 6103. A disclosure or inspection made at the request of the 
taxpayer will also relieve liability. 

Upon a finding of liability, a taxpayer can recover the greater of 
$1,000 per act of unauthorized disclosure (or inspection), or the 
sum of actual damages plus, in the case of an inspection or disclo-
sure that was willful or the result of gross negligence, punitive 
damages. The taxpayer may also recover the costs of the action 
and, if found to be a prevailing party, reasonable attorney fees. 

The taxpayer has two years from the date of the discovery of the 
unauthorized inspection or disclosure to bring suit. The IRS is re-
quired to notify a taxpayer of an unauthorized inspection or disclo-
sure as soon as practicable after any person is criminally charged 
by indictment or information for unlawful inspection or disclosure. 
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154 The Electronic Tax Administration Advisory Committee, the body charged with oversight 
of IRS progress in reaching that goal, projected an overall e-filing rate of 80.1 percent in the 
2017 filing season based on all Federal returns. See Electronic Tax Administration Advisory 
Committee, Annual Report to Congress, June 2017, IRS Pub. 3415, page 5. 

155 Sec. 6011(e). Sec. 6011(e) uses the term ‘‘magnetic media’’ and Treasury regulation section 
301.6011–2 defines this term to include electronic filing. 

156 Section 6011(e)(3)(B) defines a ‘‘specified tax return preparer’’ as any return preparer who 
reasonably expects to file more than 10 individual income tax returns during a calendar year. 

157 Treas. Reg. secs. 301.6011–5 and 301.6033–4. 

Explanation of Provision 

Under the provision, persons designated by the taxpayer to re-
ceive return information shall not use the information for any pur-
pose other than the express purpose for which consent was granted 
and shall not disclose return information to any other person with-
out the express permission of, or request by, the taxpayer. 

Effective Date 

The provision is effective for disclosures made six months after 
the date of enactment (July 1, 2019). 

Subtitle D—Expanded Use of Electronic Systems 

1. Electronic filing of returns (sec. 2301 of the Act and sec. 
6011 of the Code) 

Present Law 

RRA98 states a Congressional policy to promote the paperless fil-
ing of Federal tax returns. Section 2001(a) of RRA98 set a goal for 
the IRS to have at least 80 percent of all Federal tax and informa-
tion returns filed electronically by 2007.154 Section 2001(b) of 
RRA98 requires the IRS to establish a 10-year strategic plan to 
eliminate barriers to electronic filing. 

Present law requires the Secretary to issue regulations regarding 
electronic filing and specifies certain limitations on the rules that 
may be included in such regulations.155 The statute requires that 
Federal income tax returns prepared by specified tax return pre-
parers be filed electronically,156 and further requires that all part-
nerships with more than 100 partners be required to file electroni-
cally. For taxpayers other than partnerships, the statute prohibits 
any requirement that persons who file fewer than 250 returns dur-
ing a calendar year file electronically. With respect to individuals, 
estates, and trusts, the Secretary may permit, but generally cannot 
require, electronic filing of income tax returns. In crafting any of 
these required regulations, the Secretary must take into account 
the ability of taxpayers to comply at a reasonable cost. 

The regulations require corporations that have assets of $10 mil-
lion or more and file at least 250 returns during a calendar year 
to file electronically their Form 1120/1120S income tax returns 
(U.S. Corporation Income Tax Return/U.S. Income Tax Return for 
an S Corporation) and Form 990 information returns (Return of 
Organization Exempt from Income Tax) for tax years ending on or 
after December 31, 2006.157 In determining whether the 250 re-
turns threshold is met, income tax, excise tax, employment tax and 
information returns filed within one calendar year are counted. 
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158 Sec. 6721. 
159 Sec. 6724. 
160 There is no change to the requirement that partnerships having more than 100 partners 

must file electronic returns notwithstanding these thresholds. 

The Code provides that failure to comply with information re-
porting requirements is subject to a failure to file correct informa-
tion return penalty but provides a de minimis exception for failures 
that are attributable solely to noncompliance with the electronic fil-
ing requirements. Under the de minimis exception, failure to sat-
isfy the electronic filing requirements results in imposition of a fail-
ure to file penalty 158 if a failure arises with respect to: (1) more 
than 250 information returns; (2) more than 100 information re-
turns in the case of a partnership having more than 100 partners; 
or (3) a return described in Section 6011(e)(4).159 Accordingly, there 
is a penalty waiver on the electronic filing requirements on the 
first 250 information returns or in the case of the first 100 informa-
tion returns in partnerships with more than 100 partners. 

Explanation of Provision 

The provision relaxes the current restrictions on the authority of 
the Secretary to mandate electronic filing based on the number of 
returns required to be filed by a taxpayer in a given taxable period. 
First, it phases in a reduction in the threshold requirement that 
taxpayers have an obligation to file a specified number of returns 
and statements during a calendar year in order to be subject to a 
regulatory mandate. That threshold is reduced from 250 to 100 in 
the case of calendar year 2021, and from 100 to 10 in the case of 
calendar years after 2021. Notwithstanding these thresholds, in the 
case of a partnership the applicable number is 200 in the case of 
calendar year 2018, 150 in the case of calendar year 2019, 100 in 
the case of calendar year 2020, and 50 in the case of calendar year 
2021.160 

The provision authorizes the Secretary to waive the requirement 
that a Federal income tax return prepared by a specified tax return 
preparer be filed electronically if a tax return preparer applies for 
a waiver and demonstrates that the inability to file electronically 
is due to lack of internet availability (other than dial-up or satellite 
service) in the geographic location in which the return preparation 
business is operated. 

The provision modifies the special rule for failure to meet mag-
netic media requirements to conform to the changes made above. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 
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161 Sec. 6103(a). 
162 Treas. Reg. sec. 301.6103(c)–1. 
163 Sec. 6061. 
164 Internal Revenue Service, Income Verification Express Services (IVES) Electronic Signa-

ture Requirements (August 2, 2018), available at https://www.irs.gov/individuals/international- 
taxpayers/income-verification-express-services-ives-electronic-signature-requirements. 

165 Specifically, section 12.101 of the Federal Acquisition Regulations provides that agen-
cies: (1) conduct market research to determine whether commercial items or nondevelopmental 
items are available that could meet the agency’s requirements; (2) acquire commercial items or 
nondevelopmental items when they are available to meet the needs of the agency; and (3) re-
quire prime contractors and subcontractors at all tiers to incorporate, to the maximum extent 
practicable, commercial items or nondevelopmental items as components of items supplied to the 
agency. 

2. Uniform standards for the use of electronic signatures for 
disclosure authorizations to, and other authorizations 
of, practitioners (sec. 2302 of the Act and sec. 6061 of the 
Code) 

Present Law 

Disclosure of return information by consent of the taxpayer 
As a general rule, returns and return information are confiden-

tial and cannot be disclosed unless authorized by the Code.161 
Under section 6103(c), the IRS may disclose the return or return 
information of a taxpayer to a third party designated by the tax-
payer in a request for or consent to such disclosure. Treasury regu-
lations set forth the requirements for such consent.162 A request for 
consent to disclosure in written form must be a separate written 
document pertaining solely to the authorized disclosure. At the 
time the consent is signed and dated by the taxpayer, the written 
document must indicate (1) the taxpayer’s taxpayer identity infor-
mation; (2) the identity of the person(s) to whom disclosure is to 
be made; and (3) sufficient facts underlying the request for infor-
mation or assistance to enable the IRS to determine the nature and 
extent of the information or assistance requested and the return or 
return information to be disclosed in order to comply with the tax-
payer’s request. The regulations also require that the consent be 
submitted within 120 days of the date signed and dated by the tax-
payer. 

Electronic signatures 
The Secretary is required to develop procedures for the accept-

ance of signatures in digital and other electronic form.163 Until 
such time as such procedures are in place, the Secretary may waive 
the requirement of a signature for, or provide for alternative meth-
ods of signing or subscribing, a particular type or class of return, 
declaration, statement or other document required or permitted to 
be made or written under the internal revenue laws and regula-
tions. The Secretary is required to publish guidance as appropriate 
to define and implement any waiver of the signature requirements 
or alternative method of signing or subscribing. The IRS currently 
accepts electronic signatures for some applications, such as the In-
come Verification Express Services (‘‘IVES’’) program.164 

Section 12.101 of the Federal Acquisition Regulations require all 
Federal agencies to consider commercially available items in the 
acquisition process.165 
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166 Sec. 6311. 
167 Sec. 6311(d)(2). 

IRS Forms 
Form 2848 (Power of Attorney and Declaration of Representa-

tive) is used to authorize an individual to represent the taxpayer 
before the IRS. The individual must be eligible to practice before 
the IRS. 

Form 8821 (Tax Information Authorization) authorizes an indi-
vidual or organization to request and inspect a taxpayer’s confiden-
tial tax return information. Form 4506–T (Request for Transcript 
of Tax Return) authorizes an individual or organization to request 
and inspect transcripts of a taxpayer’s confidential return informa-
tion. These forms do not authorize an individual to represent the 
taxpayer before the IRS. 

Explanation of Provision 

For a request under section 6103(c) for disclosure of a taxpayer’s 
return or return information to a practitioner, or for any power of 
attorney granted by a taxpayer to a practitioner, the provision re-
quires the Secretary to publish guidance to establish uniform 
standards and procedures for the acceptance of taxpayers’ signa-
tures appearing in electronic form with respect to such requests or 
power of attorney. Such guidance must be published within six 
months of the date of enactment. For purposes of the provision, a 
‘‘practitioner’’ means an individual in good standing who is regu-
lated under 31 U.S.C. sec. 330 (relating to practice before the De-
partment of the Treasury). 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

3. Payment of taxes by debit and credit cards (sec. 2303 of 
the Act and sec. 6311 of the Code) 

Present Law 

The Code generally permits the payment of taxes by commer-
cially acceptable means such as credit cards.166 The Secretary may 
not pay any fee or provide any other consideration in connection 
with the use of credit, debit, or charge cards for the payment of in-
come taxes.167 

Explanation of Provision 

The provision removes the prohibition on paying any fees or pro-
viding any other consideration in connection with the use of credit, 
debit, or charge cards for the payment of income taxes to the extent 
taxpayers paying in this manner are fully responsible for any fees 
or consideration incurred. The provision requires the Secretary to 
seek to minimize the amount of any fee or other consideration that 
the Secretary pays under any contract. 
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168 Sec. 6012. 
169 Pub. L. No. 105–206, sec. 2004. 
170 Sec. 7803(a). 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

4. Authentication of users of electronic services accounts 
(sec. 2304 of the Act) 

Present Law 

The IRS has developed a suite of web-based products, called e- 
Services Online Tools for Tax Professionals, which provides mul-
tiple electronic products and services to tax professionals. 

Explanation of Provision 

The provision requires the IRS to verify the identity of any indi-
vidual opening an e-Services account before such individual is able 
to use such services. 

Effective Date 

The provision is effective not later than 180 days after the date 
of enactment (July 1, 2019). 

Subtitle E—Other Provisions 

1. Repeal of provision regarding certain tax compliance pro-
cedures and reports (sec. 2401 of the Act) 

Present Law 

Under present law, taxpayers generally are required to calculate 
their own tax liabilities and submit returns showing their calcula-
tions.168 Section 2004 of RRA98 requires the Secretary of the 
Treasury or his delegate (‘‘Secretary’’) to study the feasibility of, 
and develop procedures for, the implementation of a return-free tax 
system for appropriate individuals for taxable years beginning after 
2007.169 The Secretary is required annually to report to the tax- 
writing committees on the progress of the development of such sys-
tem. The Secretary was required to make the first report on the de-
velopment of the return-free filing system to the tax-writing com-
mittees by June 30, 2000. 

Explanation of Provision 

The provision repeals section 2004 of RRA98. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 

2. Comprehensive training strategy (sec. 2402 of the Act) 

Present Law 

The Code provides that the Commissioner has such duties and 
powers as prescribed by the Secretary.170 Unless otherwise speci-

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00072 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



57 

171 See Internal Revenue Service Strategic Plan FY2018–2022, Publication 3744, available at 
https://www.irs.gov/pub/irs-pdf/p3744.pdf. 

172 Sec. 7803(c). 

fied by the Secretary, such duties and powers include the power to 
administer, manage, conduct, direct, and supervise the execution 
and application of the internal revenue laws or related statutes. In 
executing these duties, the Commissioner depends upon strategic 
plans that prioritize goals and manage its resources. In the current 
strategic plan, cultivating a well-equipped, diverse, flexible and en-
gaged workforce is identified as one of the IRS’s six strategic 
goals.171 

Within the IRS, the OTA is expected to represent taxpayer inter-
ests independently in disputes with the IRS. The OTA has four 
principal functions: (1) to assist taxpayers in resolving problems 
with the IRS; (2) to identify areas in which taxpayers have prob-
lems in dealing with the IRS; (3) to propose changes in the admin-
istrative practices of the IRS to mitigate problems in areas in 
which taxpayers have issues in dealing with the IRS; and (4) to 
identify potential legislative changes which may be appropriate to 
mitigate such problems.172 The NTA supervises the OTA. The NTA 
reports directly to the Commissioner. 

Explanation of Provision 

The provision requires that the Commissioner submit to Con-
gress a written report providing a comprehensive training strategy 
for employees of the IRS. The report is to be submitted not later 
than one year after the date of enactment of this Act, and is to in-
clude: a plan to streamline current training processes, including an 
assessment of the utility of further consolidating internal training 
programs, technology, and funding; a plan to develop annual train-
ing regarding taxpayer rights, including the role of the OTA, for 
employees that interface with taxpayers and the direct managers 
of such employees; a plan to improve technology-based training; 
proposals to focus employee training on early, fair, and efficient 
resolution of taxpayer disputes for employees that interface with 
taxpayers and the direct managers of such employees, as well as 
ensure consistency of skill development and employee evaluation 
throughout the IRS; and a thorough assessment of the funding nec-
essary to implement such a strategy. 

Effective Date 

The provision is effective on the date of enactment (July 1, 2019). 
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173 Part III of Title 5 of the United States Code prescribes rules for Federal employment, in-
cluding employment, retention, and management and employee issues. 

174 Standards of Ethical Conduct for Employees of the Executive Branch, 5 CFR Part 2635; 
Supplemental Standards of Ethical Conduct for Employees of the Department of the Treasury, 
5 CFR Part 3101; Department of the Treasury Employee Rules of Conduct, 31 CFR Part 0. 

175 Sec. 7803(a). 
176 Sec. 7804. 
177 Pub. L. No. 105–206, sec. 1203(b), July 22, 1998. 

TITLE III—MISCELLANEOUS PROVISIONS 

Subtitle A—Reform of Laws Governing Internal Revenue 
Service Employees 

1. Prohibition on rehiring any employee of the Internal Rev-
enue Service who was involuntarily separated from 
service for misconduct (sec. 3001 of the Act and sec. 7804 
of the Code) 

Present Law 

Employees of the IRS are subject to rules governing Federal em-
ployment generally, as well as rules of conduct specific to Depart-
ment of the Treasury and the IRS.173 Standards of Ethical Conduct 
for Employees of the Executive Branch are supplemented by addi-
tional rules applicable to employees of the Department of the 
Treasury.174 

The Code provides that the Commissioner has such duties and 
powers as prescribed by the Secretary.175 Unless otherwise speci-
fied by the Secretary, such duties and powers include the power to 
administer, manage, conduct, direct, and supervise the execution 
and application of the internal revenue laws or related statutes and 
tax conventions to which the United States is a party, and to rec-
ommend to the President a candidate for Chief Counsel (and rec-
ommend any removal of the Chief Counsel). Unless otherwise spec-
ified by the Secretary, the Commissioner is authorized to employ 
such persons as the Commissioner deems proper for the adminis-
tration and enforcement of the internal revenue laws and is re-
quired to issue all necessary directions, instructions, orders, and 
rules applicable to such persons,176 including determination and 
designation of posts of duty. 

RRA98 requires the IRS to terminate an employee for certain 
proven violations committed by the employee in connection with 
the performance of official duties.177 The violations include: (1) 
willful failure to obtain the required approval signatures on docu-
ments authorizing the seizure of a taxpayer’s home, personal be-
longings, or business assets; (2) providing a false statement under 
oath material to a matter involving a taxpayer; (3) with respect to 
a taxpayer, taxpayer representative, or other IRS employee, the 
violation of any right under the U.S. Constitution, or any civil right 
established under Titles VI or VII of the Civil Rights Act of 1964, 
Title IX of the Educational Amendments of 1972, the Age Discrimi-
nation in Employment Act of 1967, the Age Discrimination Act of 
1975, sections 501 or 504 of the Rehabilitation Act of 1973 and 
Title I of the Americans with Disabilities Act of 1990; (4) falsifying 
or destroying documents to conceal mistakes made by any em-
ployee with respect to a matter involving a taxpayer or a taxpayer 
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representative; (5) assault or battery on a taxpayer or other IRS 
employee, but only if there is a criminal conviction or a final judg-
ment by a court in a civil case, with respect to the assault or bat-
tery; (6) violations of the Code, Treasury Regulations, or policies of 
the IRS (including the Internal Revenue Manual) for the purpose 
of retaliating or harassing a taxpayer or other IRS employee; (7) 
willful misuse of section 6103 for the purpose of concealing data 
from a Congressional inquiry; (8) willful failure to file any tax re-
turn required under the Code on or before the due date (including 
extensions) unless failure is due to reasonable cause; (9) willful un-
derstatement of Federal tax liability, unless such understatement 
is due to reasonable cause; and (10) threatening to audit a taxpayer 
for the purpose of extracting personal gain or benefit. 

RRA98 provides non-delegable authority to the Commissioner to 
determine that mitigating factors exist, that, in the Commissioner’s 
sole discretion, mitigate against terminating the employee. The Act 
also provides that the Commissioner, in his sole discretion, may es-
tablish a procedure to determine whether an individual should be 
referred for such a determination by the Commissioner. TIGTA is 
required to track employee terminations and terminations that 
would have occurred had the Commissioner not determined that 
there were mitigation factors and include such information in 
TIGTA’s annual report to Congress. 

Explanation of Provision 

Under the provision, a former employee of the IRS who was in-
voluntarily separated due to misconduct under subchapter A of 
Chapter 80 of the Code, under chapters 43 or 75 of Title 5 of the 
United States Code, or whose employment was terminated under 
section 1203 of RRA98, cannot be reemployed by the IRS. 

Effective Date 

The provision is effective with respect to the hiring of employees 
after the date of enactment (July 1, 2019). 

2. Notification of unauthorized inspection or disclosure of 
returns and return information (sec. 3002 of the Act and 
sec. 7431 of the Code) 

Present Law 

Section 7431 provides for civil damages resulting from an unau-
thorized disclosure of inspection of return information. If a Federal 
employee makes an unauthorized disclosure or inspection, a tax-
payer can bring suit against the United States in Federal district 
court. If a person other than a Federal employee makes an unau-
thorized disclosure or inspection, suit may be brought directly 
against such person. No liability results from a disclosure based on 
a good faith, but erroneous, interpretation of section 6103. A disclo-
sure or inspection made at the request of the taxpayer will also re-
lieve liability. 

Upon a finding of liability, a taxpayer can recover the greater of 
$1,000 per act of unauthorized disclosure (or inspection), or the 
sum of actual damages plus, in the case of an inspection or disclo-
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178 The Electronic Tax Administration Advisory Committee, the body charged with oversight 
of IRS progress in reaching that goal projected an overall e-filing rate of 80.1 percent in the 
2017 filing season based on all Federal returns. See Electronic Tax Administration Advisory 
Committee, Annual Report to Congress, June 2017, IRS Pub. 3415, page 5. 

179 Sec. 6011(e). Section 6011(e) uses the term ‘‘magnetic media,’’ which the Treasury regula-
tion section 301.6011–2 defines to include electronic filing. 

180 Section 6011(e)(3)(B) defines a ‘‘specified tax return preparer’’ as any return preparer who 
reasonably expects to file more than 10 individual income tax returns during a calendar year. 

sure that was willful or the result of gross negligence, punitive 
damages. The taxpayer may also recover the costs of the action 
and, if found to be a prevailing party, reasonable attorney fees. 

The taxpayer has two years from the date of the discovery of the 
unauthorized inspection or disclosure to bring suit. The IRS is re-
quired to notify a taxpayer of an unauthorized inspection or disclo-
sure as soon as practicable after any person is criminally charged 
by indictment or information for unlawful inspection or disclosure. 

Explanation of Provision 

The provision requires the Secretary to notify a taxpayer if the 
IRS or a Federal or State agency (upon notice to the Secretary by 
such Federal or State agency) proposes an administrative deter-
mination as to disciplinary or adverse action against an employee 
arising from the employee’s unauthorized inspection or disclosure 
of the taxpayer’s return or return information. The provision re-
quires the notice to include the date of the unauthorized inspection 
or disclosure and the rights of the taxpayer as a result of such ad-
ministrative determination. 

Effective Date 

The provision is effective for determinations proposed after 180 
days after the date of enactment (180 days after July 1, 2019). 

Subtitle B—Provisions Relating to Exempt Organizations 

1. Mandatory e-filing by exempt organizations (sec. 3101 of 
the Act and secs. 6033 and 6104 of the Code) 

Present Law 

In general 
RRA98 states a Congressional policy to promote the paperless fil-

ing of Federal tax returns. Section 2001(a) of RRA98 set a goal for 
the IRS to have at least 80 percent of all Federal tax and informa-
tion returns filed electronically by 2007.178 Section 2001(b) of 
RRA98 requires the IRS to establish a 10-year strategic plan to 
eliminate barriers to electronic filing. 

Present law requires the Secretary to issue regulations regarding 
electronic filing and specifies certain limitations on the rules that 
may be included in such regulations.179 The statute requires that 
Federal income tax returns prepared by specified tax return pre-
parers be filed electronically,180 and that all partnerships with 
more than 100 partners file electronically. For taxpayers other 
than partnerships, the statute prohibits any requirement that per-
sons who file fewer than 250 returns during a calendar year file 
electronically. With respect to individuals, estates, and trusts, the 
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181 Treas. Reg. secs. 301.6011–5 and 301.6033–4. 
182 See https://www.irs.gov/charities-non-profits/copies-of-eo-returns-available, last updated 

September 23, 2020. 
183 Taxpayers can request waivers of the electronic filing requirement if they cannot meet that 

requirement due to technological constraints, or if compliance with the requirement would result 
in undue financial burden on the taxpayer. Treas. Sec. 301.60330–4. 

184 See Form 990–N, ‘‘Electronic Notice for Tax-exempt Organizations Not Required to File a 
Form 990 or 990–EZ.’’ 

Secretary may permit, but generally cannot require, electronic fil-
ing of income tax returns. In crafting any of these required regula-
tions, the Secretary must take into account the ability of taxpayers 
to comply at reasonable cost. 

The regulations require corporations that have assets of $10 mil-
lion or more and file at least 250 returns during a calendar year 
to file electronically their Form 1120/1120S income tax returns and 
Form 990 information returns for tax years ending on or after De-
cember 31, 2006.181 In determining whether the 250 return thresh-
old is met, income tax, information, excise tax, and employment tax 
returns filed within one calendar year are counted. 

Tax-exempt organizations 
Most tax-exempt organizations are required to file an annual in-

formation return or notice in the Form 990 series. Since 2007, the 
smallest organizations—generally, those with gross receipts of less 
than $50,000—may provide an abbreviated notice on Form 990–N, 
sometimes referred to as an ‘‘e-postcard.’’ Which form to file de-
pends on the annual receipts, value of assets, and types of activi-
ties of the exempt organization. The public can view electronic im-
ages of Forms 990, 990–EZ, and 990–PF online, or purchase hard 
or soft copies from the IRS.182 

In general, only the largest and smallest tax-exempt organiza-
tions are required to electronically file their annual information re-
turns. First, as indicated above, tax-exempt corporations that have 
assets of $10 million or more and that file at least 250 returns dur-
ing a calendar year must electronically file their Form 990 informa-
tion returns. Private foundations and charitable trusts, regardless 
of asset size, that file at least 250 returns during a calendar year 
are required to file electronically their Form 990–PF information 
returns.183 Finally, organizations that file Form 990–N (the e-post-
card) also must electronically file.184 

Explanation of Provision 

The provision extends the requirement to e-file to all tax-exempt 
organizations required to file statements or returns in the Form 
990 series (including Form 990–T (‘‘Exempt Organization Business 
Income Tax Return’’)) or Form 8872 (‘‘Political Organization Report 
of Contributions and Expenditures’’). The provision also requires 
that the IRS make the information provided on the forms available 
to the public (consistent with the disclosure rules of section 6104 
of the Code) in a machine-readable format as soon as practicable. 

Effective Date 

The provision generally is effective for taxable years beginning 
after the date of enactment (July 1, 2019). Transition relief is pro-
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185 See sec. 508(a). 
186 Pursuant to Treas. Reg. sec. 301.9100–2(a)(2)(iv), organizations are allowed an automatic 

12-month extension as long as the application for recognition of tax exemption is filed within 
the extended, i.e., 27-month, period. The IRS also may grant an extension beyond the 27-month 
period if the organization is able to establish that it acted reasonably and in good faith and that 
granting relief will not prejudice the interests of the government. Treas. Reg. secs. 301.9100– 
1 and 301.9100–3. 

187 Treas. Reg. sec. 1.508–1(a)(1). 

vided for certain organizations. First, for certain small organiza-
tions or other organizations for which the Secretary determines 
that application of the e-filing requirement would constitute an 
undue hardship in the absence of additional transitional time, the 
requirement to file electronically must be implemented not later 
than taxable years beginning two years following the date of enact-
ment. For this purpose, small organization means any organiza-
tion: (1) the gross receipts of which for the taxable year are less 
than $200,000; and (2) the aggregate gross assets of which at the 
end of the taxable year are less than $500,000. In addition, the pro-
vision grants IRS the discretion to delay the effective date not later 
than taxable years beginning two years after the date of enactment 
for the filing of Form 990–T (for reports of unrelated business tax-
able income or the payment of proxy tax under section 6033(e)). 

2. Notice required before revocation of tax-exempt status for 
failure to file return (sec. 3102 of the Act and sec. 6033(j) 
of the Code) 

Present Law 

Applications for tax exemption 

Section 501(c)(3) organizations 
Section 501(c)(3) organizations (with certain exceptions) are re-

quired to seek formal recognition of tax-exempt status by filing an 
application with the IRS (Form 1023 (Application for Recognition 
of Exemption under Section 501(c)(3) of the Internal Revenue Code) 
or Form 1023–EZ (Streamlined Application for Recognition of Ex-
emption under Section 501(c)(3) of the Internal Revenue Code)).185 
In response to the application, the IRS issues a determination let-
ter or ruling either recognizing the applicant as tax-exempt or not. 
Certain organizations are not required to apply for recognition of 
tax-exempt status in order to qualify as tax-exempt under section 
501(c)(3) but may do so. These organizations include churches, cer-
tain church-related organizations, organizations (other than private 
foundations) the gross receipts of which in each taxable year are 
normally not more than $5,000, and organizations (other than pri-
vate foundations) subordinate to another tax-exempt organization 
that are covered by a group exemption letter. 

A favorable determination by the IRS on an application for rec-
ognition of tax-exempt status generally will be retroactive to the 
date that the section 501(c)(3) organization was created if it files 
a completed Form 1023 within 15 months of the end of the month 
in which it was formed.186 If the organization does not file Form 
1023 or files a late application, it will not be treated as tax-exempt 
under section 501(c)(3) for any period prior to the filing of an appli-
cation for recognition of tax exemption.187 Contributions to section 
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188 Sec. 508(d)(2)(B). Contributions made prior to receipt of a favorable determination letter 
may be deductible prior to the organizations receipt of such favorable determination letter if the 
organization has timely filed its application to be recognized as tax-exempt. Treas. Reg. secs. 
1.508–1(a) and 1.508–2(b)(1)(i)(b). 

189 Sec. 6033(a). An organization that has not received a determination of its tax-exempt sta-
tus, but that claims tax-exempt status under section 501(a), is subject to the same annual re-
porting requirements and exceptions as organizations that have received a tax-exemption deter-
mination. 

190 Sec. 6033(a)(3); Treas. Reg. secs. 1.6033–2(a)(2)(i) and (g)(1). 

501(c)(3) organizations that are subject to the requirement that the 
organization apply for recognition of tax-exempt status generally 
are not deductible from income, gift, or estate tax until the organi-
zation receives a determination letter from the IRS.188 

Other section 501(c) organizations 
Most other types of section 501(c) organizations—including orga-

nizations described within sections 501(c)(4) (social welfare organi-
zations, etc.), 501(c)(5) (labor organizations, etc.), or 501(c)(6) (busi-
ness leagues, etc.)—are not required to apply for recognition of tax- 
exempt status. Rather, organizations are exempt under these sub-
sections if they satisfy the requirements applicable to such organi-
zations. However, an organization that intends to operate as a sec-
tion 501(c)(4) organization must notify the Secretary no later than 
60 days after its formation that it is operating as such by filing 
form 8976 (Notice of Intent to Operate Under Section 501(c)(4)). In 
addition, in order to obtain certain benefits such as public recogni-
tion of tax-exempt status, exemption from certain State taxes, and 
nonprofit mailing privileges, such organizations voluntarily may re-
quest a formal recognition of exempt status by filing a Form 1024 
(Application for Recognition of Exemption under Section 501(a)) or 
Form 1024–A (Application for Recognition of Exemption under Sec-
tion 501(c)(4) of the Internal Revenue Code). 

Annual information returns 
Exempt organizations are required to file an annual information 

return, Form 990 (Return of Organization Exempt From Income 
Tax), stating specifically the items of gross income, receipts, dis-
bursements, and such other information as the Secretary may pre-
scribe.189 Exempt from the requirement are churches, their inte-
grated auxiliaries, and conventions or associations of churches; the 
exclusively religious activities of any religious order; certain insti-
tutions whose income is excluded from gross income under section 
115; an interchurch organization of local units of a church; certain 
mission societies; certain church-affiliated elementary and high 
schools; and certain other organizations, including some that the 
IRS has relieved from the filing requirement pursuant to its statu-
tory discretionary authority.190 

An organization that is required to file an information return, 
but that has gross receipts of less than $200,000 during its taxable 
year, and total assets of less than $500,000 at the end of its taxable 
year, may file Form 990–EZ. If an organization normally has gross 
receipts of $50,000 or less, it must file Form 990–N (‘‘e-postcard’’), 
if it chooses not to file Form 990 or Form 990–EZ. Private founda-
tions are required to file Form 990–PF rather than Form 990. 
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191 Treas. Reg. sec. 1.501(a)–1(a)(2). 
192 Rev. Proc. 2019–5, sec. 12, 2019–1 I.R.B. 230, at p. 257 (January 2, 2019). 
193 Ibid. at p. 258. 
194 Sec. 6033(j)(1). 
195 Sec. 6033(j)(2). 
196 Sec. 6033(j)(3); Rev. Proc. 2014-11, 2014–3 I.R.B. 411 (January 13, 2014). 

Revocation of exempt status 

In general 
An organization that has received a favorable tax-exemption de-

termination from the IRS generally may continue to rely on the de-
termination as long as ‘‘there are no substantial changes in the or-
ganization’s character, purposes, or methods of operation.’’ 191 A 
ruling or determination letter concluding that an organization is 
exempt from tax may, however, be revoked or modified: (1) by no-
tice from the IRS to the organization to which the ruling or deter-
mination letter was originally issued; (2) by enactment of legisla-
tion or ratification of a tax treaty; (3) by a decision of the United 
States Supreme Court; (4) by issuance of temporary or final Regu-
lations by the Treasury Department; (5) by issuance of a revenue 
ruling, a revenue procedure, or other statement in the Internal 
Revenue Bulletin; or (6) automatically, in the event the organiza-
tion fails to file a required annual return or notice for three con-
secutive years (discussed in greater detail below).192 A revocation 
or modification of a determination letter or ruling may be retro-
active if, for example, there has been a change in the applicable 
law, the organization omitted or misstated a material fact, or the 
organization has operated in a manner materially different from 
that originally represented.193 Upon revocation of tax-exemption or 
change in the classification of an organization (e.g., from public 
charity to private foundation status), the IRS publishes an an-
nouncement of such revocation or change in the Internal Revenue 
Bulletin. 

Automatic revocation for failure to file information returns 
If an organization fails to file a required Form 990-series return 

or notice for three consecutive years, the organization’s tax-exempt 
status is automatically revoked.194 A revocation for failure to file 
is effective from the date that the Secretary determines was the 
last day the organization could have timely filed the third required 
information return or notice. To again be recognized as tax-exempt, 
the organization must apply to the Secretary for recognition of tax- 
exemption, irrespective of whether the organization was required to 
make an application for recognition of tax-exemption in order to 
gain tax exemption originally.195 

If, upon application for tax-exempt status after an automatic rev-
ocation for failure to file an information return or notice, the orga-
nization shows to the satisfaction of the Secretary reasonable cause 
for failing to file the required returns or notices, the organization’s 
tax-exempt status may, at the discretion of the Secretary, be rein-
stated retroactive to the date of revocation.196 An organization may 
not challenge under the Code’s declaratory judgment procedures 
(section 7428) a revocation of tax exemption made for failure to file 
annual information returns. 
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197 See United States v. Boyle, 469 U.S. 241, 245 (1985). 
198 Sec. 6651(a)(1). 
199 Sec. 6651(f). 
200 Sec. 6651(b)(1). 
201 Sec. 6651(a)(1). 

The Secretary is authorized to publish a list of organizations 
whose exempt status is automatically revoked. 

Explanation of Provision 

The provision requires that the IRS provide notice to an organi-
zation that fails to file a Form 990-series return or notice for two 
consecutive years. The notice must state that the IRS has no record 
of having received such a return or notice from the organization for 
two consecutive years and inform the organization about the rev-
ocation of the organization’s tax-exempt status that will occur if the 
organization fails to file such a return or notice by the due date for 
the next such return or notice. The notice must also contain infor-
mation about how to comply with the annual information return 
and notice requirements under sections 6033(a)(1) and 6033(i). 

Effective Date 

The provision applies to failures to file returns or notices for two 
consecutive years if the return or notice for the second year is re-
quired to be filed after December 31, 2019. 

Subtitle C—Revenue Provision 

1. Increase in penalty for failure to file (sec. 3201 of the Act 
and sec. 6651(a) of the Code) 

Present Law 

The Federal tax system is one of ‘‘self-assessment,’’ i.e., taxpayers 
are required to declare their income, expenses, and ultimate tax 
due, while the IRS has the ability to propose subsequent changes. 
This voluntary system requires that taxpayers comply with dead-
lines and adhere to the filing requirements. While taxpayers may 
obtain extensions of time in which to file their returns, the Federal 
tax system consists of specific due dates of returns. In order to fos-
ter compliance in meeting these deadlines, Congress has enacted a 
penalty for the failure to timely file tax returns.197 

A taxpayer who fails to file a tax return on or before its due date 
is subject to a penalty equal to five percent of the net amount of 
tax due for each month that the return is not filed, up to a max-
imum of 25 percent of the net amount.198 If the failure to file a re-
turn is fraudulent, the taxpayer is subject to a penalty equal to 15 
percent of the net amount of tax due for each month the return is 
not filed, up to a maximum of 75 percent of the net amount.199 The 
net amount of tax due is the amount of tax required to be shown 
on the return reduced by the amount of any part of the tax that 
is paid on or before the date prescribed for payment of the tax and 
by the amount of any credits against tax that may be claimed on 
the return.200 The penalty will not apply if it is shown that the fail-
ure to file was due to reasonable cause and not willful neglect.201 
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202 The $205 amount is adjusted for inflation. 
203 Sec. 6651(a)(1) (flush language). For this minimum penalty to apply, the Tax Court has 

held, and the IRS has acquiesced, that there must be an underpayment of tax. See Patronik- 
Holder v. Commissioner, 100 T.C. 374 (1993) (citing the Conference Report to the Tax Equity 
and Fiscal Responsibility Act of 1982), AOD 1994–03, 1993–2 C.B. 1. 

204 Sec. 6651(c)(1). 
205 Ibid. 
206 Sec. 6651(a)(1) 
207 Sec. 6651(e). 

If a return is filed more than 60 days after its due date, and un-
less it is shown that such failure is due to reasonable cause, then 
the failure to file penalty may not be less than the lesser of 
$205 202 or 100 percent of the amount required to be shown as tax 
on the return.203 If a penalty for failure to file and a penalty for 
failure to pay tax shown on a return both apply for the same 
month, the amount of the penalty for failure to file for such month 
is reduced by the amount of the penalty for failure to pay tax 
shown on a return.204 If a return is filed more than 60 days after 
its due date, then the penalty for failure to pay tax shown on a re-
turn may not reduce the penalty for failure to file below the lesser 
of $205 or 100 percent of the amount required to be shown on the 
return.205 

The failure to file penalty applies to all returns required to be 
filed under subchapter A of Chapter 61 (relating to income tax re-
turns of an individual, fiduciary of an estate or trust, or corpora-
tion; self-employment tax returns; and estate and gift tax returns), 
subchapter A of chapter 51 (relating to distilled spirits, wines, and 
beer), subchapter A of chapter 52 (relating to tobacco, cigars, ciga-
rettes, and cigarette papers and tubes), and subchapter A of chap-
ter 53 (relating to machine guns and certain other firearms).206 
The failure to file penalty is adjusted annually to account for infla-
tion. The failure to file penalty does not apply to any failure to pay 
estimated tax required to be paid by sections 6654 or 6655.207 

Explanation of Provision 

Under the provision, if a return is filed more than 60 days after 
its due date, then the failure to file penalty may not be less than 
the lesser of $330 (adjusted for inflation) or 100 percent of the 
amount required to be shown as tax on the return. 

Effective Date 

The provision applies to returns with filing due dates (including 
extensions) after December 31, 2019. 
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208 H.R. 5363. The bill was introduced in the House of Representatives on December 9, 2019, 
and was passed by the House on December 10, 2019. The Senate passed the bill without amend-
ment by voice vote the same day. The President signed the bill on December 19, 2019. 

209 Sec. 6103(a). 
210 IRS Offers Help to Students, Families to Get Tax Information for Student Financial Aid 

Applications https://www.irs.gov/individuals/irs-offers-help-to-students-families-to-get-tax-infor-
mation-for-student-financial-aid-applications (September 23, 2020). Section 6103(e) authorizes 
the IRS to allow taxpayers to access their own returns and return information and there are 
no restrictions on the information once received under this authority. Thus, by using the IRS 
Data Retrieval Tool, the disclosure is first to the taxpayer rather than directly to the contractors 
of the Department of Education. 

PART TWO: FOSTERING UNDERGRADUATE TALENT 
BY UNLOCKING RESOURCES FOR EDUCATION 

(‘‘FUTURE’’) ACT (PUBLIC LAW 116–91) 208 

1. Secure disclosure of tax-return information to carry out 
the Higher Education Act of 1965 (sec. 3 of the Act and 
section 6103(l)(13) of the Code) 

Present Law 

Disclosures of return information to carry out income contin-
gent repayment of student loans 

Present law prohibits the disclosure of returns and return infor-
mation, except to the extent specifically authorized by the Code.209 
Under prior law section 6103(l)(13), an exception was provided for 
disclosure to the Department of Education (but not to contractors 
thereof) of a taxpayer’s filing status, adjusted gross income and 
identity information (i.e., name, mailing address, taxpayer identi-
fying number) to establish an appropriate repayment amount for 
an applicable student loan. This disclosure authority for officers 
and employees of the Department of Education expired after De-
cember 31, 2007. 

The Department of Education uses contractors to carry out its in-
come contingent loan program. As noted above, prior law did not 
permit disclosure of return information to the Department’s con-
tractors. The IRS subsequently developed the IRS Data Retrieval 
Tool, which is currently used by taxpayers to access their own tax 
information for purposes of completing the Department of Edu-
cation’s income-driven repayment (‘‘IDR’’) plan applications and the 
Free Application for Federal Student Aid (‘‘FAFSA’’).210 

Accountings and Safeguards 

Accountings 
Unless specifically listed in the statute as excluded from the ac-

counting requirement, section 6103(p)(3) requires the IRS to main-
tain a permanent system of standardized records or accountings of 
all requests for inspection or disclosure of returns and return infor-
mation (including the reasons for and dates of such requests) and 
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211 Pub. L. No. 116-91, December 19, 2019. 
212 The Secretary of Education can make a request for disclosure under section 6103(l)(13) 

with respect to an individual only if the Secretary of Education has obtained approval from the 
individual for such disclosure. 

of returns and return information inspected or disclosed under sec-
tion 6103 (and section 6104(c)). 

Safeguards 
Section 6103(p)(4) requires, as a condition of receiving returns 

and return information, that Federal and State agencies and speci-
fied other recipients provide safeguards to the satisfaction of the 
Secretary of the Treasury as necessary or appropriate to protect 
the confidentiality of returns or return information. It also requires 
that a report be furnished to the Secretary at such time and con-
taining such information as prescribed by the Secretary, regarding 
the procedures established and utilized for ensuring the confiden-
tiality of returns and return information. The Secretary, after an 
administrative review, may take such actions as are necessary to 
ensure these requirements are met, including the refusal to dis-
close returns and return information. 

Explanation of Provision 

The Fostering Undergraduate Talent by Unlocking Resources for 
Education (‘‘FUTURE’’) Act 211 amended and rewrote section 
6103(l)(13) to authorize the disclosure of certain return information 
for purposes of administering student financial aid and loan pro-
grams. 

The provision requires the IRS to disclose certain return informa-
tion to the Department of Education and others for the purpose of 
administering financial aid and loan programs. Upon receiving a 
written request from the Secretary of Education,212 the IRS must 
disclose specified return information to authorized persons for the 
purposes of (1) determining eligibility for, and repayment obliga-
tions under, income-contingent or income-based repayment plans; 
(2) monitoring and reinstating loans that were discharged based on 
a total and permanent disability; and (3) determining the eligibility 
for, and the amount of, awards of Federal student financial aid. 

Authorized persons may only use the disclosed information for 
the purposes above and for three additional purposes related to the 
programs. These additional purposes are (1) reducing the net cost 
of improper payments under such plans, relating to such awards, 
or relating to such discharges; (2) oversight activities by the Office 
of Inspector General of the Department of Education as authorized 
by the Inspector General Act of 1978; and (3) conducting analyses 
and forecasts for estimating costs related to such plans, discharges, 
or awards. The additional purposes do not include conducting 
criminal investigations or prosecutions. 

An ‘‘authorized person’’ is any person who is an officer, employee, 
or contractor of the Department of Education, and is specifically 
authorized and designated by the Secretary of Education for pur-
poses of the specific disclosure authority programs (income-contin-
gent or income-based repayment plans, loans discharged based on 
a total and permanent disability, awards of Federal student finan-
cial aid (the designation is applied separately with respect to each 
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program)). The provision requires the Secretary of Education to 
designate the Inspector General of the Department of Education as 
an authorized person. 

With the consent of the taxpayer, authorized persons may redis-
close the return information received from the IRS to certain insti-
tutions of higher education, State higher education agencies, and 
scholarship organizations solely for use in financial aid programs. 

The IRS is required to account for all disclosures made under 
section 6103(l)(13), including those made to the Department of 
Education and its contractors, as well as redisclosures made by au-
thorized persons to institutions of higher education, State higher 
education agencies, and scholarship organizations. The Secretary of 
Education is required to annually submit a written report to the 
Secretary of the Treasury regarding: (1) redisclosures of return in-
formation to institutions of higher education, State higher edu-
cation agencies, and scholarship organizations, including the num-
ber of such redisclosures; and (2) any unauthorized use, access, or 
disclosure of the return information under section 6103(l)(13). 

All agencies and other persons described in section 6103(l)(13) as 
authorized to receive confidential return information (i.e., the De-
partment of Education, its contractors, certain institutions of high-
er education, State higher education agencies, and scholarship or-
ganizations) are required to safeguard such information to the sat-
isfaction of the Secretary. 

Annually, the Secretary of the Treasury (or his designee) is to re-
port to Congress a written report regarding disclosures using the 
authority of section 6103(l)(13), to include the information above 
that is reported by the Secretary of Education to the Secretary of 
the Treasury. 

Effective Date 

The provision is effective for disclosures after December 19, 2019. 
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213 H.R. 1865. The bill was introduced in the House of Representatives on March 25, 2019 and 
was passed by the House on October 28, 2019. The Senate passed the bill with an amendment 
by unanimous consent on November 12, 2019. The House agreed to the Senate amendment with 
an amendment on December 17, 2019, and the Senate agreed to the House amendment on De-
cember 19, 2019. The President signed the bill the next day. 

214 Another plan, the UMWA 1950 Pension Plan, generally covering employees who retired be-
fore 1976, was merged into the Pension Plan on June 30, 2007. Section 9701(a)(3) refers to the 
Pension Plan as the ‘‘1974 UMWA Pension Plan’’ and describes participation in the Pension 
Plan as being substantially limited to individuals who retired in 1976 and thereafter. 

215 Pub. L. No. 102–486, October 24, 1992, which enacted Chapter 99 of the Code (secs. 9701– 
9722). Section 9702 provides for the establishment of the Combined Fund, and section 9712 pro-
vides for the establishment of the 1992 Plan. Chapter 99 also contains provisions relating to 
benefits under the plans and funding of the plans. 

216 The previous plans were the UMWA 1950 Benefit Plan and the UMWA 1974 Benefit Plan. 

PART THREE: FURTHER CONSOLIDATED 
APPROPRIATIONS ACT, 2020 (PUBLIC LAW 116–94) 213 

DIVISION M—BIPARTISAN AMERICAN MINERS ACT OF 
2019 

1. Transfers to 1974 UMWA pension plan and inclusion in 
multiemployer health benefit plan (secs. 102 and 103 of 
the Act and sec. 402 of the Surface Mining Control and 
Reclamation Act of 1977) 

Present Law 

United Mineworkers of America (‘‘UMWA’’) retiree health 
benefits 

In general 
Three multiemployer plans provide retiree health benefits for 

employees in the coal industry (and their beneficiaries): the UMWA 
Combined Benefit Fund (‘‘Combined Fund’’), the UMWA 1992 Ben-
efit Plan (‘‘1992 Benefit Plan’’), and the UMWA 1993 Benefit Plan 
(‘‘1993 Benefit Plan’’). In addition, retiree health benefits are pro-
vided to some retirees through plans maintained by their particular 
employers (‘‘individual employer plans’’). Moreover, pension bene-
fits are provided by the UMWA 1974 Pension Plan (the ‘‘Pension 
Plan’’).214 

The Combined Fund and the 1992 Benefit Plan were established 
under the Coal Industry Retiree Health Benefit Act of 1992 (the 
‘‘Coal Act’’).215 The Combined Fund provides health benefits with 
respect to retirees (and related beneficiaries) who, on July 20, 1992, 
were receiving health benefits under previous UMWA plans.216 The 
1992 Benefit Plan provides benefits with respect to participants 
(and related beneficiaries) who were eligible for health benefits 
under previous UMWA plans based on age and service earned as 
of February 1, 1993, or to whom coverage was required to be pro-
vided by an individual employer plan but who does not receive cov-
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217 Section 9711 requires coverage under individual employer plans to be provided to partici-
pants (and related beneficiaries) receiving benefits as of February 1, 1993, or with respect to 
whom the age and service requirements for eligibility were met as of that date and who retired 
by September 30, 1994. 

218 Secs. 9704 and 9712(d). Failure to pay the required premiums under section 9704 may re-
sult in the imposition of a penalty under section 9707. In addition, under section 9721, a civil 
action may be brought by a plan fiduciary, employer, or plan participant or beneficiary with re-
spect to an obligation to pay the required premiums, in the same manner as a claim arising 
from an employer’s obligation to pay withdrawal liability under section 4301 of the Employee 
Retirement Income Security Act of 1974 (‘‘ERISA’’). 

219 Sec. 402 of Pub. L. No. 95–87; 30 U.S.C. sec. 1232. 
220 Sec. 402(i)(3) of SMCRA; 30 U.S.C. sec. 1232(i)(3). Amounts to be transferred to the recipi-

ents are adjusted as needed to come within this limit. 
221 Under SMCRA, the 1993 Benefit Plan is referred to as the ‘‘Multiemployer Health Benefit 

Plan.’’ 

erage,217 provided that the participant retired from the coal indus-
try by September 30, 1994. 

The 1993 Benefit Plan was established under the National Bitu-
minous Coal Wage Agreement of 1993. Generally, the 1993 Benefit 
Plan provides health benefits to certain retired and disabled mine 
workers who are not eligible for benefits under the Combined Fund 
or the 1992 Benefit Plan and would have been eligible for benefits 
under the previous UMWA plans, but for enactment of the Coal 
Act. The UMWA 1993 Benefit Plan also provides benefits to certain 
retirees under the Pension Plan whose last employer contributed to 
the 1993 Benefit Plan and whose retiree health benefits would end 
because, inter alia, the employer is no longer engaged in mining op-
erations, is financially unable to provide the benefits, and has no 
related entity that is financially able to provide the benefits. 

Retiree health plan funding 
The Combined Fund and the 1992 Benefit Plan are funded in 

part by premiums required under the Code to be paid by coal min-
ing operators.218 The 1993 Benefit Plan is funded in part by con-
tributions by employers that are bargaining agreement signatories. 
The three plans (collectively, the ‘‘UMWA Health Plans’’) are fund-
ed also in part by transfers under the Surface Mining Control and 
Reclamation Act of 1977 (‘‘SMCRA’’).219 

Under SMCRA, coal mining operators are required to pay certain 
fees to the Secretary of the Interior, which are deposited in the 
Abandoned Mine Reclamation Fund (commonly referred to as the 
‘‘Abandoned Mine Land Fund’’ or the ‘‘AML Fund’’). In addition to 
transfers to States and Indian tribes relating to mining reclama-
tion, the Secretary of the Treasury (‘‘Secretary’’) is authorized to 
transfer interest earned on the AML Fund to the UMWA Health 
Plans for financial assistance. To the extent interest transferred 
from the AML Fund is not sufficient to provide benefits under the 
UMWA Health Plans, the Secretary is authorized under SMCRA to 
make supplemental payments on an annual basis from the General 
Fund of the U.S. Treasury. The supplemental payments to the 
UMWA Health Plans, together with payments from the General 
Fund for certain States and Indian Tribes, are subject to a com-
bined annual limit of $490 million.220 

In the case of transfers of interest from the AML Fund to the 
1993 Benefit Plan,221 the benefits due under the plan are deter-
mined by taking into account those retirees (and related bene-
ficiaries) who were actually enrolled in the plan as of December 31, 
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222 See Further Continuing and Security Assistance Appropriations Act, 2017, Pub. L. No. 
114–254, December 10, 2016. 

223 However, this group does not include individuals (and related beneficiaries) enrolled in the 
1993 Benefit Plan under the terms of a participation agreement with the current or former em-
ployer of the individuals. 

224 The Act further provides that individuals described in (2) are to be treated as eligible to 
receive health benefits under the 1993 Benefit Plan for the plan year that includes April 1, 
2017. 

225 See Health Benefits for Miners Act of 2017, Pub. L. No. 115–31, May 5, 2017. 
226 A VEBA is an organization exempt from tax under section 501(c)(9). 
227 In a multiemployer defined benefit pension, participants typically receive a monthly pay-

ment in retirement that is based on a formula that uses the participant’s length of service and 
a benefit rate. 

228 See, for example, secs. 6057–6059 and ERISA secs. 101(f), 103 and 104. 

2006, and who are eligible for benefits on the first day of the cal-
endar year for which the transfer is made, even though those bene-
fits were provided to the individual pursuant to a settlement agree-
ment approved by order of a bankruptcy court entered on or before 
September 30, 2004; in other words, those individuals are consid-
ered to be actually enrolled in the Plan and receive benefits under 
the Plan beginning on December 31, 2006. 

In 2016 222, SMCRA was amended to authorize the transfer of 
federal funds to the 1993 Benefit Plan through April 30, 2017, for 
an expanded group, including (1) retirees (and related bene-
ficiaries) actually enrolled in the 1993 Benefit Plan as of the date 
of enactment of the Continued Health Benefits for Miners Act (the 
‘‘2016 Act’’), and who are eligible for benefits on the first day of the 
calendar year for which the transfer is made,223 and (2) retirees 
(and related beneficiaries) whose health benefits would be denied 
or reduced as a result of a bankruptcy proceeding commenced in 
2012 or 2015.224 In 2017 225, SMCRA was further amended to per-
manently authorize the annual transfer of funds to the 1993 Plan 
for those retirees. 

The 2016 Act also contains additional rules with respect to a vol-
untary employees’ beneficiary association (‘‘VEBA’’) 226 established 
as a result of a bankruptcy proceeding described in (2). The admin-
istrator of the VEBA is directed to transfer to the 1993 Benefit 
Plan any amounts received as a result of the bankruptcy pro-
ceeding, reduced by the amount of the VEBA’s administrative costs. 
Further, the amount that would otherwise be transferred by the 
Secretary to the 1993 Benefit Plan under SMCRA, as amended by 
the 2016 Act, is reduced by any amount transferred to the 1993 
Benefit Plan by the VEBA 

UMWA 1974 Pension Plan 
The Pension Plan is a multiemployer defined benefit plan estab-

lished by the National Bituminous Coal Wage Agreement of 1974 
between the United Mine Workers of America (‘‘UMWA’’) and the 
Bituminous Coal Operators Association (‘‘BCOA’’), effective Decem-
ber 6, 1974.227 The Pension Plan provides retirement, disability, 
and survivors’ benefits to employees in the coal industry and their 
beneficiaries in accordance with plan terms. SMCRA does not pro-
vide for funds to be transferred to the Pension Plan. 

Like other pension plans, the Pension Plan is subject to various 
annual reporting and notice requirements under the Code and 
ERISA.228 Some of these reporting requirements are met by the fil-
ing of Form 5500, Annual Return/Report of Employee Benefit Plan. 
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229 For a discussion of the rules relating to plans in endangered or critical status, see Part 
I.D.3 of Joint Committee on Taxation, Present Law, Data, and Selected Proposals Relating to 
Multiemployer Defined Benefit Plans (JCX–9–16), February 26, 2016, available at www.jct.gov. 

230 These beneficiaries must also be eligible to receive health benefits under the 1993 Benefit 
Plan on the first day of the calendar year for which the transfer is made, other than those bene-
ficiaries enrolled in the plan under the terms of a participation agreement with the current or 
former employer of such beneficiaries. 

231 Defined in sec. 9701(b)(1). 
232 The provision describes the Pension Plan as the 1974 UMWA Pension Plan under section 

9701(a)(3), but without regard to the limitation on participation to individuals who retired in 
1976 and thereafter, thereby reflecting the merger of the UMWA 1950 Pension Plan into the 
Pension Plan. 

Additional requirements apply in the case of an underfunded multi-
employer defined benefit plan in endangered or critical status, in-
cluding with respect to a funding improvement or rehabilitation 
plan.229 

Explanation of Provisions 

Multiemployer health plan benefits and increase in cap 

Expanded coverage of bankruptcies 
Under the provision, transfers from the General Fund to the 

1993 Benefit Plan are expanded to cover beneficiaries who are en-
rolled in the plan as of the date of enactment of the Act (December 
20, 2019),230 as well as beneficiaries whose health benefits, which 
are payable following death or retirement or upon a finding of dis-
ability directly by an employer in the bituminous coal industry 
under a coal wage agreement,231 or a related coal wage agreement, 
would otherwise be denied or reduced as a result of a coal industry 
bankruptcy in 2018 or 2019. 

Determination of the amount of the excess. 
In determining the amount of the excess that may be transferred 

to the multiemployer health benefit plan, the costs of administering 
the dispute resolution process (as of December 31, 2019) by the 
Trustees of the plan are to be taken into account. In addition, a re-
lated coal wage agreement taken into account in determining such 
excess is defined as an agreement between the UMWA and an em-
ployer in the bituminous coal industry that (1) is a signatory oper-
ator, or (2) is, or was, a debtor in a bankruptcy proceeding that was 
consolidated, administratively or otherwise, with the bankruptcy 
proceeding of a signatory operator or a related person to a signa-
tory operator. 

Increase in cap 
The combined annual limit on supplemental payments to the 

UMWA Health Plans, together with payments from the General 
Fund for certain States and Indian Tribes is increased from $490 
million to $750 million under the provision. 

Transfers to the UMWA 1974 Pension Plan 
If amounts available for transfer under the revised $750 million 

annual limit exceed the amounts required to be transferred for 
other purposes (including to the UMWA Health Plans), the provi-
sion directs the Secretary to transfer the excess to the Pension 
Plan to pay plan benefits.232 Transfers are to end as of the first fis-
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233 See sec. 432(j)(2). 
234 For purposes of secs. 412(b)(3), 432(e)(3) and 4971(g) and secs. 302(b)(3) and 305(e)(3) of 

ERISA. 
235 However, the provisions of section 432(c) and (d) and section 305(c) and (d) of ERISA will 

not apply. 
236 References in this description to ‘‘Secretary’’ include the Secretary’s delegate, for this pur-

pose, the Internal Revenue Service. 

cal year beginning after the first plan year for which the Pension 
Plan’s funded percentage (as defined under the Code’s funding 
rules) 233 is at least 100 percent. Until that time, the Pension Plan 
will be treated as if it is in critical status 234 and will maintain and 
comply with its rehabilitation plan (including any updates).235 

During any fiscal year in which the Pension Plan receives a 
transfer, no plan amendment may be adopted that increases plan 
liabilities by reason of a benefit increase, a change in the accrual 
of benefits, or a change in the rate at which benefits vest under the 
plan unless the amendment is required as a condition for qualified 
retirement plan status under the Code. In addition, a transfer is 
not to be made for a fiscal year unless the persons obligated to con-
tribute to the Pension Plan on the date of the transfer are obli-
gated to make contributions at rates that are not less than those 
in effect on the date 30 days before the date of enactment of the 
provision (December 20, 2019). Any amounts transferred to the 
Pension Plan are disregarded in determining the unfunded vested 
benefits of the Pension Plan and the allocation of unfunded vested 
benefits to an employer for withdrawal liability purposes. 

The provision applies additional reporting requirements to the 
Pension Plan. Not later than the 90th day of each plan year begin-
ning after the date of enactment, the Pension Plan trustees must 
file with the Secretary 236 and the Pension Benefit Guaranty Cor-
poration (‘‘PBGC’’) a report (including appropriate documentation 
and actuarial certifications from the plan actuary, as required by 
the Secretary) that provides— 

• Whether the Pension Plan is in endangered or critical sta-
tus; 

• The Pension Plan’s funded percentage as of the first day 
of the plan year and the underlying actuarial value of assets 
and liabilities taken into account in determining the funded 
percentage; 

• The market value of plan assets as of the last day of the 
preceding plan year; 

• The total of all plan contributions made during the pre-
ceding plan year; 

• The total benefits paid during the preceding plan year; 
• Cash flow projections for the plan year and either the six 

or 10 succeeding plan years, at the election of the trustees, and 
the assumptions relied on in making the projections; 

• Funding standard account projections for the plan year 
and the nine succeeding plan years, and the assumptions relied 
on in making the projections; 

• The total investment gains or losses during the preceding 
plan year; 

• Any significant reduction in the number of active partici-
pants during the preceding plan year and the reason for the 
reduction; 
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• A list of employers that withdrew from the Pension Plan 
in the preceding plan year and the resulting reduction in con-
tributions; 

• A list of employers that paid withdrawal liability to the 
Pension Plan during the preceding plan year and, for each em-
ployer, a total assessment of the withdrawal liability paid, the 
annual payment amount, and the number of years remaining 
in the payment schedule with respect to the withdrawal liabil-
ity; 

• Any material changes to benefits, accrual rates, or con-
tribution rates during the preceding plan year; 

• Any scheduled benefit increase or decrease in the pre-
ceding plan year having a material effect on plan liabilities; 

• Details of any funding improvement plan or rehabilitation 
plan and updates; 

• The number of participants and beneficiaries during the 
preceding plan year who are active participants, the number of 
participants and beneficiaries in pay status, and the number of 
terminated vested participants and beneficiaries; 

• The information contained in the Pension Plan’s most re-
cent annual funding notice; 

• The information contained in the Pension Plan’s most re-
cent Form 5500; and 

• Copies of the plan document and amendments, other re-
tirement benefit or ancillary benefit plans relating to the Pen-
sion Plan and contribution obligations under those plans, a 
breakdown of the Pension Plan’s administrative expenses, par-
ticipant census data and distribution of benefits, the most re-
cent actuarial valuation report as of the plan year, copies of 
collective bargaining agreements, and financial reports, and 
such other information as the Secretary may require, in con-
sultation with the Secretary of Labor and the Director of the 
PBGC. 

This report must be submitted electronically, and the Secretary 
is directed to share the information in the report with the Sec-
retary of Labor. A failure to file the report on or before the date 
required results in a tax reporting penalty of $100 per day while 
the failure continues unless the Secretary determines that reason-
able diligence was exercised by the plan sponsor in attempting to 
timely file the report. 

Effective Date 

The provision generally applies to fiscal years beginning after 
September 30, 2016. The reporting requirements relating to the 
Pension Plan apply to plan years beginning after the date of enact-
ment. 

The provisions relating to the expanded coverage of bankruptcies 
and the changes to the determination of the excess that may be 
transferred to the multiemployer health benefit plan are effective 
upon the date of enactment. 
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237 Certain pre-ERISA money purchase plans and rural cooperative plans may also include a 
qualified cash or deferred arrangement. Except for certain grandfathered plans, a State or local 
governmental employer may not maintain a section 401(k) plan. 

238 In the case of a tax-exempt employer, section 457(b) and 457(f) limit the amount of un-
funded nonqualified deferred compensation that can be provided on a tax-deferred basis. 

2. Reduction in minimum age for allowable in-service dis-
tributions (sec. 104 of the Act and secs. 401 and 457 of 
the Code) 

Present Law 

Overview 
There are three basic types of funded tax-favored employer-spon-

sored defined contribution retirement plans: qualified employer 
plans, section 403(b) plans, and governmental section 457(b) plans. 
Under these plans, most contributions, earnings on contributions, 
and benefits are not included in gross income until amounts are 
distributed, even if the arrangement is funded and benefits are 
vested. Additionally, many distributions can be rolled over to an-
other plan for further deferral of income inclusion. Defined con-
tribution plans may provide for nonelective contributions and 
matching contributions by employers and elective deferrals or 
after-tax contributions by employees. Elective deferrals are con-
tributions made pursuant to an election by an employee between 
cash compensation and a contribution to the plan. 

Elective deferrals under a qualified plan may only be made 
under a section 401(k) plan. A section 401(k) plan is a profit-shar-
ing or stock bonus plan that contains a qualified cash or deferred 
arrangement.237 Thus, such arrangements are subject to the rules 
generally applicable to qualified defined contribution plans. In ad-
dition, special rules apply to such arrangements. One requirement 
is that no distributions prior to severance from employment gen-
erally may be made for amounts attributable to elective deferrals 
unless the employee has attained age 591⁄2. 

Section 403(b) plans are another form of tax-favored employer- 
sponsored plan that provide tax benefits similar to qualified retire-
ment plans. Section 403(b) plans may be maintained only by (1) 
charitable organizations that are tax-exempt under section 
501(c)(3), and (2) educational institutions of State or local govern-
ments (i.e., public schools, including colleges and universities). 
Elective deferrals are also permitted under section 403(b) plans 
and are subject to the same requirement that, generally, no dis-
tributions are permitted prior to severance from employment un-
less the employee has attained age 591⁄2. 

Governmental section 457(b) plans 
In the case of a State or local government employer, a section 

457(b) plan is generally limited to elective deferrals and provides 
tax benefits similar to a section 401(k) or 403(b) plan in that defer-
rals are contributed to a trust or custodial account for the exclusive 
benefit of participants, but are not included in income until distrib-
uted (and may be rolled over to another tax-favored plan).238 How-
ever distributions from a governmental section 457(b) plan prior to 
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239 Treas. Reg. sec. 1.401–1(b)(1)(i). 
240 Sec. 401(a)(36). 
241 Sec. 9511. 
242 Pub. L. No 111–148, March 23, 2010. 

severance from employment are generally not permitted until the 
employee attains age 701⁄2. 

Distributions from a pension plan prior to a severance in em-
ployment 

For purposes of the qualification requirements applicable to pen-
sion plans, stock bonus plans, and profit-sharing plans under the 
Code, a pension plan is a plan established and maintained pri-
marily to provide systematically for the payment of definitely de-
terminable benefits to employees over a period of years, usually for 
life, after retirement.239 However, a pension plan does not fail to 
be a qualified retirement plan solely because the plan provides that 
a distribution may be made to an employee who has attained age 
62 and who is not separated from employment at the time of the 
distribution.240 

Explanation of Provision 

In the case of a section 457(b) plan maintained by a State or 
local government, the provision changes the age at which distribu-
tions are permitted prior to severance from employment to age 
591⁄2 to be consistent with the rules for section 401(k) plans and 
section 403(b) plans. 

The provision also modifies the age at which a distribution may 
be made from a pension plan to an employee who has not sepa-
rated from employment at the time of the distribution by reducing 
it from age 62 to age 591⁄2. 

Effective Date 

The provision is effective for plan years beginning after Decem-
ber 31, 2019. 

DIVISION N—HEALTH AND HUMAN SERVICES 
EXTENDERS 

TITLE I—HEALTH AND HUMAN SERVICES EXTENDERS 

Subtitle A—Medicare Provisions 

1. Extension of appropriations to the Patient-Centered Out-
comes Research Trust Fund; extension of certain health 
insurance fees (sec. 104 of Div. N of the Act and secs. 
4375, 4376, and 9511 of the Code) 

Present Law 

Patient-Centered Outcomes Research Trust Fund 
The Patient Centered Outcomes Research Trust Fund 

(‘‘PCORTF’’) is a trust fund established by statute in the U.S. 
Treasury 241 to carry out the provisions of the Patient Protection 
and Affordable Care Act 242 relating to comparative effectiveness 
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243 Secs. 4375–4377. 
244 Sec. 4375. 
245 The dollar amount for policy years that end on or after October 1, 2019, and before October 

1, 2020, is $2.54. Notice 2020–44, 2020–26 I.R.B. 1989, June 22, 2020. For policy years that end 
on or after October 1, 2020, and before October 1, 2021, the dollar amount is $2.66. Notice 2020– 
84, 2020–51 I.R.B. 1645, December 14, 2020. 

246 A specified health insurance policy does not include insurance if substantially all of the 
coverage provided under such policy consists of excepted benefits described in section 9832(c). 
Examples of excepted benefits described in section 9832(c) are coverage for only accident, or dis-
ability insurance, or any combination thereof; liability insurance, including general liability in-
surance and automobile liability insurance; workers’ compensation or similar insurance; auto-
mobile medical payment insurance; coverage for on-site medical clinics; limited scope dental or 
vision benefits; benefits for long term care, nursing home care, community based care, or any 
combination thereof; coverage only for a specified disease or illness; hospital indemnity or other 
fixed indemnity insurance; and Medicare supplemental coverage. 

247 Under the provision, the United States includes any possession of the United States. 
248 Sec. 4376. 

research. The PCORTF is funded in part from fees imposed on 
health plans.243 

Fee on insured and self-insured health plans 

Insured plans 
A fee is imposed on each specified health insurance policy equal 

to $2.00 ($1.00 in the case of policy years ending during fiscal year 
2013) multiplied by the average number of lives covered under the 
policy.244 For any policy year beginning after September 30, 2014, 
the dollar amount is increased based on increases in health care 
spending. Specifically, the adjusted applicable dollar amount is 
equal to the sum of: (1) the dollar amount for policy years ending 
in the preceding fiscal year, plus (2) an amount equal to the prod-
uct of (A) the dollar amount for policy years ending in the pre-
ceding fiscal year, multiplied by (B) the percentage increase in the 
projected per capita amount of National Health Expenditures, as 
most recently published by the Secretary before the beginning of 
the fiscal year.245 The issuer of the policy is liable for payment of 
the fee. A specified health insurance policy includes any accident 
or health insurance policy 246 issued with respect to individuals re-
siding in the United States.247 An arrangement under which fixed 
payments of premiums are received as consideration for a person’s 
agreement to provide, or to arrange for the provision of, accident 
or health coverage to residents of the United States, regardless of 
how such coverage is provided or arranged to be provided, is treat-
ed as a specified health insurance policy. The person agreeing to 
provide or arrange for the provision of coverage is treated as the 
issuer. 

Self-insured plans 
In the case of an applicable self-insured health plan, a fee is im-

posed equal to $2.00 ($1.00 in the case of policy years ending dur-
ing fiscal year 2013) multiplied by the average number of lives cov-
ered under the plan.248 For any policy year beginning after Sep-
tember 30, 2014, the dollar amount is increased based on increases 
in health care spending. Specifically, the adjusted applicable dollar 
amount is equal to the sum of: (1) the dollar amount for policy 
years ending in the preceding fiscal year, plus (2) an amount equal 
to the product of (A) the dollar amount for policy years ending in 
the preceding fiscal year, multiplied by (B) the percentage increase 
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249 The dollar amount for plan years that end on or after October 1, 2019, and before October 
1, 2020, is $2.54. Notice 2020–44, 2020–26 I.R.B. 1989, June 22, 2020. For plan years that end 
on or after October 1, 2020, and before October 1, 2021, the dollar amount is $2.66. Notice 2020– 
84, 2020–51 I.R.B. 1645, December 14, 2020. 

250 VEBAs are described in sec. 501(c)(9). 
251 Defined in sec. 3(40) of ERISA. 
252 Defined in sec. 3(40)(B)(iv) of ERISA. 
253 Defined in sec. 3(40)(B)(v) of ERISA. 

in the projected per capita amount of National Health Expendi-
tures, as most recently published by the Secretary before the begin-
ning of the fiscal year.249 The plan sponsor is liable for payment 
of the fee. For purposes of the provision, the plan sponsor is the 
employer in the case of a plan established or maintained by a sin-
gle employer or the employee organization in the case of a plan es-
tablished or maintained by an employee organization. In the case 
of: (1) a plan established or maintained by two or more employers 
or jointly by one or more employers and one or more employee or-
ganizations, (2) a multiple employer welfare arrangement, or (3) a 
voluntary employees’ beneficiary association (‘‘VEBA’’),250 the plan 
sponsor is the association, committee, joint board of trustees, or 
other similar group of representatives of the parties who establish 
or maintain the plan. In the case of a rural electric cooperative or 
a rural telephone cooperative, the plan sponsor is the cooperative 
or association. 

Under the provision, an applicable self-insured health plan is 
any plan providing accident or health coverage if any portion of 
such coverage is provided other than through an insurance policy 
and such plan is established or maintained: (1) by one or more em-
ployers for the benefit of their employees or former employees, (2) 
by one or more employee organizations for the benefit of their 
members or former members, (3) jointly by one or more employers 
and one or more employee organizations for the benefit of employ-
ees or former employees, (4) by a VEBA, (5) by any organization 
described in section 501(c)(6) of the Code, or (6) in the case of a 
plan not previously described, by a multiple employer welfare ar-
rangement,251 a rural electric cooperative,252 or a rural telephone 
cooperative association.253 

Other special rules 
Governmental entities are generally not exempt from the fees im-

posed under the provision. There is an exception for exempt gov-
ernmental programs, including Medicare, Medicaid, SCHIP, and 
any program established by Federal law for providing medical care 
(other than through insurance policies) to members of the Armed 
Forces, veterans, or members of Indian tribes. 

No amount collected from the fee on health insurance and self- 
insured plans is covered over to any possession of the United 
States. For purposes of the Code’s procedure and administration 
rules, the fee imposed under the provision is treated as a tax. 

Termination 
The fees do not apply to plan years ending after September 31, 

2019. 
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254 The IRS provided guidance on the extension of the fees in Notice 2020–44, 2020–26 I.R.B. 
1989, June 22, 2020. 

255 See sec. 104(a) of Division N of Pub. L. No. 116–94. 
256 Sec. 4191. 
257 Pub. L. No. 111–152, sec. 1405 (2010). See below for a description of subsequently enacted 

moratoriums on the excise tax. 
258 21 U.S.C. sec. 321. Section 201(h) defines device as ‘‘an instrument, apparatus, implement, 

machine, contrivance, implant, in vitro reagent, or other similar or related article, including any 
component, part, or accessory, which is (1) recognized in the official National Formulary, or the 
United States Pharmacopeia, or any supplement to them, (2) intended for use in the diagnosis 
of disease or other conditions, or in the cure, mitigation, treatment, or prevention of disease, 
in man or other animals, or (3) intended to affect the structure or any function of the body of 
man or other animals, and which does not achieve its primary intended purposes through chem-
ical action within or on the body of man or other animals and which is not dependent upon 
being metabolized for the achievement of its primary intended purposes.’’ 

259 Treas. Reg. sec. 48.4191–2(a). The regulations also include as devices items that should 
have been listed as a device with the FDA as of the date the FDA notifies the manufacturer 
or importer that corrective action with respect to listing is required. 

Explanation of Provision 

The provision extends the time period during which fees are im-
posed on specified health insurance policies and self-insured health 
plans by 10 years by providing that the fees do not apply to policy 
and plan years ending after September 30, 2029. The fee applies 
to policy and plan years ending on or before September 30, 2029, 
including policy and plan years ending after September 30, 2019 
but before the date of enactment of this provision (December 20, 
2019).254 

The provision makes corresponding changes to the rules under 
which PCORTF was established and is funded.255 

Effective Date 

The fee on specified health insurance policies and self-insured 
health plans applies to policy and plan years ending after Sep-
tember 30, 2019. 

Subtitle E—Revenue Provisions 

1. Repeal of medical device excise tax (sec. 501 of Div. N of 
the Act and sec. 4191 of the Code) 

Present Law 

Medical device excise tax 
An excise tax equal to 2.3 percent of the sale price is imposed 

on the sale of any taxable medical device by the manufacturer, pro-
ducer, or importer of such device.256 As enacted in 2010, the excise 
tax applied to sales after December 31, 2012.257 A taxable medical 
device is any device, as defined in section 201(h) of the Federal 
Food, Drug, and Cosmetic Act,258 intended for humans. Regulations 
further define a medical device as one that is listed by the Food 
and Drug Administration (‘‘FDA’’) under section 510(j) of the Fed-
eral Food, Drug, and Cosmetic Act and 21 C.F.R. Part 807, pursu-
ant to FDA requirements.259 

The excise tax does not apply to sales of eyeglasses, contact 
lenses, hearing aids, or any other medical device determined by the 
Secretary to be of a type that is generally purchased by the general 
public at retail for individual use (‘‘retail exemption’’). Regulations 
provide guidance on the types of devices that are exempt under the 
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260 Treas. Reg. sec. 48.4191–2(b)(2). 
261 Treas. Reg. sec. 48.4191–2(b)(2)(iii). The safe harbors include devices that are described as 

over-the-counter devices in relevant FDA classification headings as well as certain FDA device 
classifications listed in the regulations. 

262 Sec. 4221(a). Other general manufacturers excise tax exemptions (i.e., the exemption for 
sales to purchasers for use as supplies for vessels or aircraft, to a State or local government, 
to a nonprofit educational organization, or to a qualified blood collector organization) do not 
apply to the medical device excise tax. 

263 Sec. 4221(b). 
264 Sec. 4217(a). 
265 Sec. 4218. 
266 Sec. 4216. 
267 Pub. L. 114–113, Div. Q, sec. 174 (2015). 
268 Pub. L. 115–120, Div. D, sec. 4001 (2018). 

retail exemption. A device is exempt under these provisions if: (1) 
it is regularly available for purchase and use by individual con-
sumers who are not medical professionals; and (2) the design of the 
device demonstrates that it is not primarily intended for use in a 
medical institution or office or by a medical professional.260 Addi-
tionally, the regulations provide certain safe harbors for devices eli-
gible for the retail exemption.261 

The medical device excise tax is generally subject to the rules ap-
plicable to other manufacturers excise taxes. These rules include 
certain general manufacturers excise tax exemptions, including the 
exemption for sales for use by the purchaser for further manufac-
ture (or for resale to a second purchaser in further manufacture) 
or for export (or for resale to a second purchaser for export).262 If 
a medical device is sold free of tax for resale to a second purchaser 
for further manufacture or for export, the exemption does not apply 
unless, within the six-month period beginning on the date of sale 
by the manufacturer, the manufacturer receives proof that the 
medical device has been exported or resold for use in further manu-
facturing.263 In general, the exemption does not apply unless the 
manufacturer, the first purchaser, and the second purchaser are 
registered with the Secretary. Foreign purchasers of articles sold or 
resold for export are exempt from the registration requirement. 

The lease of a medical device is generally considered to be a sale 
of such device.264 Special rules apply for the imposition of tax to 
each lease payment. The use of a medical device subject to tax by 
manufacturers, producers, or importers of such device, is treated as 
a sale for the purpose of imposition of excise taxes.265 

There are also rules for determining the price of a medical device 
on which the excise tax is imposed.266 These rules provide for (1) 
the inclusion of containers, packaging, and certain transportation 
charges in the price, (2) determining a constructive sales price if 
a medical device is sold for less than the fair market price, and (3) 
determining the tax due in the case of partial payments or install-
ment sales. 

Temporary suspension 
In 2015, the medical device excise tax was suspended for a period 

of two years, for sales on or after January 1, 2016 and before Janu-
ary 1, 2018.267 This moratorium was extended for an additional pe-
riod of two years, to include sales after December 31, 2017, and be-
fore January 1, 2020.268 
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269 Sec. 9010 of the Patient Protection and Affordable Care Act. 

Explanation of Provision 

The provision repeals the medical device excise tax for sales after 
December 31, 2019. 

Effective Date 

The provision applies to medical device sales after December 31, 
2019. 

2. Repeal of annual fee on health insurance providers (sec. 
502 of Div. N of the Act) 

Present Law 

An annual fee applies to any covered entity engaged in the busi-
ness of providing health insurance with respect to United States 
health risks (‘‘U.S. health risks’’).269 The aggregate annual fee for 
all covered entities is the applicable amount. The applicable 
amount is $8 billion for calendar year 2014, $11.3 billion for cal-
endar years 2015 and 2016, $13.9 billion for calendar year 2017, 
and $14.3 billion for calendar year 2018. For calendar years after 
2018, the applicable amount is indexed to the rate of premium 
growth. However, a one-year moratorium applies to the annual fee 
on health insurance providers for calendar years 2017 and 2019. 

The aggregate annual fee is apportioned among the providers 
based on a ratio designed to reflect relative market share of U.S. 
health insurance business. For each covered entity, the fee for a 
calendar year is an amount that bears the same ratio to the appli-
cable amount as (1) the covered entity’s net premiums written dur-
ing the preceding calendar year with respect to health insurance 
for any U.S. health risk, bears to (2) the aggregate net written pre-
miums of all covered entities during such preceding calendar year 
with respect to such health insurance. 

Explanation of Provision 

The provision repeals the annual fee on health insurance pro-
viders for calendar years beginning after December 31, 2020. 

Effective Date 

The provision is effective for calendar years beginning after De-
cember 31, 2020. 

3. Repeal of excise tax on high cost employer-sponsored 
health coverage (sec. 503 of Div. N of the Act and sec. 
4980I of the Code) 

Present Law 

In general 
Effective for taxable years beginning after December 31, 2019, an 

excise tax was imposed on the provider of applicable employer- 
sponsored health coverage (the ‘‘coverage provider’’) if the aggre-
gate cost of the coverage for an employee (including a former em-
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270 The health cost adjustment percentage is 100 percent plus the excess, if any, of (1) the 
percentage by which the cost of standard FEHBP coverage for 2018 (determined according to 
specified criteria) exceeds the cost of standard FEHBP coverage for 2010, over (2) 55 percent. 

271 Section 106 provides an exclusion for employer-provided coverage. 
272 Some types of coverage are not included in applicable employer-sponsored coverage, such 

as long-term care coverage, separate insurance coverage substantially all the benefits of which 
are for treatment of the mouth (including any organ or structure within the mouth) or of the 
eye, and certain excepted benefits. Excepted benefits for this purpose include (whether through 
insurance or otherwise) coverage only for accident, or disability income insurance, or any com-
bination thereof; coverage issued as a supplement to liability insurance; liability insurance, in-
cluding general liability insurance and automobile liability insurance; workers’ compensation or 
similar insurance; automobile medical payment insurance; credit-only insurance; and other simi-
lar insurance coverage (as specified in regulations), under which benefits for medical care are 
secondary or incidental to other insurance benefits. Applicable employer-sponsored coverage 
does not include coverage only for a specified disease or illness or hospital indemnity or other 
fixed indemnity insurance if the cost of the coverage is not excludible from an employee’s income 
or deductible by a self-employed individual. 

ployee, surviving spouse, or any other primary insured individual) 
exceeds a threshold amount (referred to as ‘‘high cost health cov-
erage’’). The tax was 40 percent of the amount by which the aggre-
gate cost exceeds the threshold amount (the ‘‘excess benefit’’). 

The annual threshold amount for 2018 was $10,200 for self-only 
coverage and $27,500 for other coverage (such as family coverage), 
multiplied by a one-time health cost adjustment percentage.270 
This threshold was then adjusted annually by an age and gender 
adjusted excess premium amount. The age and gender adjusted ex-
cess premium amount was the excess, if any, of (1) the premium 
cost of standard Federal Employees Health Benefit Program 
(‘‘FEHBP’’) coverage for the type of coverage provided to an indi-
vidual if priced for the age and gender characteristics of all employ-
ees of the employer, over (2) the premium cost of standard FEHBP 
coverage if priced for the age and gender characteristics of the na-
tional workforce. For this purpose, standard FEHBP coverage 
means the per employee cost of Blue Cross/Blue Shield standard 
benefit coverage under FEHBP. 

The excise tax was determined on a monthly basis, by reference 
to the monthly aggregate cost of applicable employer-sponsored 
coverage for the month and 1⁄12 of the annual threshold amount. 

Applicable employer-sponsored coverage and determination 
of cost 

Subject to certain exceptions, applicable employer-sponsored cov-
erage is coverage under any group health plan offered to an em-
ployee by an employer that is excludible from the employee’s gross 
income or that would be excludible if it were employer-sponsored 
coverage.271 Thus, applicable employer-sponsored coverage includes 
coverage for which an employee pays on an after-tax basis. Applica-
ble employer-sponsored coverage includes coverage under any 
group health plan established and maintained primarily for its ci-
vilian employees by the Federal government or any Federal agency 
or instrumentality, or the government of any State or political sub-
division thereof or any agency or instrumentality of a State or po-
litical subdivision. 

Applicable employer-sponsored coverage includes both insured 
and self-insured health coverage, including, in general, coverage 
under a health flexible spending arrangement (‘‘health FSA’’), a 
health reimbursement arrangement, a health savings account 
(‘‘HSA’’), or Archer medical savings account (‘‘Archer MSA’’).272 In 
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273 Section 162(l) allows a deduction to a self-employed individual for the cost of health 
insurance. 

274 Sec. 4980B(f)(4). 
275 As defined in section 414(f), a multiemployer plan is generally a plan to which more than 

one employer is required to contribute and that is maintained pursuant to one or more collective 
bargaining agreements between one or more employee organizations and more than one em-
ployer. 

276 The excise tax is allocated pro rata among the coverage providers, with each responsible 
for the excise tax on an amount equal to the total excess benefit multiplied by a fraction, the 
numerator of which is the cost of the applicable employer-sponsored coverage of that coverage 
provider and the denominator of which is the aggregate cost of all applicable employer-spon-
sored coverage of the employee. 

the case of a self-employed individual, coverage is treated as appli-
cable employer-sponsored coverage if the self-employed individual 
is allowed a deduction for all or any portion of the cost of cov-
erage.273 

For purposes of the excise tax, the cost of applicable employer- 
sponsored coverage is generally determined under rules similar to 
the rules for determining the applicable premium for purposes of 
COBRA continuation coverage,274 except that any portion of the 
cost of coverage attributable to the excise tax is not taken into ac-
count. Cost is determined separately for self-only coverage and 
other coverage. Special valuation rules apply to retiree coverage, 
certain health FSAs, contributions to HSAs and Archer MSAs, and 
qualified small employer health reimbursement arrangements 
(‘‘QSEHRAs’’). 

Calculation of excess benefit and imposition of excise tax 
In determining the excess benefit with respect to an employee 

(i.e., the amount by which the cost of applicable employer-spon-
sored coverage for the employee exceeds the threshold amount), the 
aggregate cost of all applicable employer-sponsored coverage of the 
employee is taken into account. The threshold amount for other 
than self-only coverage applies to an employee. The threshold 
amount for other coverage applies to an employee only if the em-
ployee and at least one other beneficiary are enrolled in coverage 
other than self-only coverage under a group health plan that pro-
vides minimum essential coverage and under which the benefits 
provided do not vary based on whether the covered individual is 
the employee or the other beneficiary. For purposes of the thresh-
old amount, any coverage provided under a multiemployer plan is 
treated as coverage other than self-only coverage.275 

The excise tax was imposed on the coverage provider.276 In the 
case of insured coverage (i.e., coverage under a policy, certificate, 
or contract issued by an insurance company), the health insurance 
issuer is liable for the excise tax. In the case of self-insured cov-
erage, the person that administered the plan benefits (‘‘plan admin-
istrator’’) was generally liable for the excise tax. However, in the 
case of employer contributions to an HSA or an Archer MSA, the 
employer was liable for the excise tax. 

The employer was generally responsible for calculating the 
amount of excess benefit allocable to each coverage provider and 
notifying each coverage provider (and the Internal Revenue Serv-
ice) of the coverage provider’s allocable share. In the case of appli-
cable employer-sponsored coverage under a multiemployer plan, 
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277 The employer or multiemployer plan sponsor may be liable for a penalty if the total excise 
tax due exceeds the tax on the excess benefit calculated and allocated among coverage providers 
by the employer or plan sponsor. 

278 Sec. 401(a). A qualified annuity plan under section 403(a) is similar to and subject to re-
quirements similar to those applicable to qualified retirement plans. Unless otherwise stated, 
all section references are to the Internal Revenue Code of 1986, as amended (the ‘‘Code’’). 

279 Sec. 414(i). Defined contribution plans generally provide for contributions by employers and 
may include a qualified cash or deferred arrangement under a section 401(k) plan, under which 
employees may elect to contribute to the plan. 

the plan sponsor was responsible for the calculation and notifica-
tion.277 

The provision implementing the excise tax on high cost employer- 
sponsored health coverage was delayed until taxable years begin-
ning after December 31, 2021. 

Explanation of Provision 

Under the provision, implementation of the excise tax on high 
cost employer-sponsored health coverage is repealed. 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2019. 

DIVISION O—SETTING EVERY COMMUNITY UP FOR 
RETIREMENT ENHANCEMENT ACT OF 2019 

TITLE I—EXPANDING AND PRESERVING RETIREMENT 
SAVINGS 

1. Multiple employer plans; pooled employer plans (sec. 101 
of the Act, secs. 3, 103, and 104 of ERISA, and sec. 413 
of the Code) 

Present Law 

Retirement savings under the Code and ERISA 

Tax-favored arrangements 
The Internal Revenue Code (‘‘Code’’) provides two general vehi-

cles for tax-favored retirement savings: employer-sponsored plans 
and individual retirement arrangements (‘‘IRAs’’). Code provisions 
are generally within the jurisdiction of the Secretary of the Treas-
ury (‘‘Secretary’’), through his or her delegate, the Internal Rev-
enue Service (‘‘IRS’’). 

The most common type of tax-favored employer-sponsored retire-
ment plan is a qualified retirement plan,278 which may be a de-
fined contribution plan or a defined benefit plan. Under a defined 
contribution plan, separate individual accounts are maintained for 
participants, to which accumulated contributions, earnings, and 
losses are allocated, and participants’ benefits are based on the 
value of their accounts.279 Defined contribution plans commonly 
allow participants to direct the investment of their accounts, usu-
ally by choosing among investment options offered under the plan. 
Under a defined benefit plan, benefits are determined under a plan 
formula and paid from general plan assets, rather than individual 
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280 Sec. 414(j). 
281 Sec. 403(b). Private and governmental employers that are exempt from tax under section 

501(c)(3), including tax-exempt private schools, may maintain tax-deferred annuity plans. State 
and local governmental employers may maintain another type of tax-favored retirement plan, 
an eligible deferred compensation plan under section 457(b). 

282 Sections 219, 408, and 408A provide rules for IRAs. Under section 408(a)(2) and (n), only 
certain entities are permitted to be the trustee of an IRA. The trustee of an IRA generally must 
be a bank, an insured credit union, or a corporation subject to supervision and examination by 
the Commissioner of Banking or other officer in charge of the administration of the banking 
laws of the State in which it is incorporated. Alternatively, an IRA trustee may be another per-
son who demonstrates to the satisfaction of the Secretary that the manner in which the person 
will administer the IRA will be consistent with the IRA requirements. 

283 Simplified employee pension (‘‘SEP’’) plans under section 408(k) and SIMPLE IRA plans 
under section 408(p) are employer-sponsored retirement plans funded using IRAs for employees. 

284 Sec. 408(c). 
285 ERISA applies to employee welfare benefit plans, such as health plans, of private employ-

ers, as well as to employer-sponsored retirement (or pension) plans. Employer-sponsored welfare 
and pension plans are both referred to under ERISA as employee benefit plans. Under ERISA 
section 4(b)(1) and (2), governmental plans and church plans are generally exempt from ERISA. 

286 29 C.F.R. 2510.3–3(b)–(c). 
287 29 C.F.R %10.3–2(f). 
288 The provisions of Title of ERISA are codified at 29 U.S.C. 1001–734. Under Title  of ERISA, 

defined benefit plans of private employers are generally covered by the Pension Benefit Guar-
anty Corporation’s pension insurance program. 

accounts.280 Besides qualified retirement plans, certain tax-exempt 
employers and public schools may maintain tax-deferred annuity 
plans.281 

An IRA is generally established by the individual for whom the 
IRA is maintained.282 However, in some cases, an employer may 
establish IRAs on behalf of employees and provide retirement con-
tributions to the IRAs.283 In addition, IRA treatment may apply to 
accounts maintained for employees under a trust created by an em-
ployer (or an employee association) for the exclusive benefit of em-
ployees or their beneficiaries, provided that the trust complies with 
the relevant IRA requirements and separate accounting is main-
tained for the interest of each employee or beneficiary (referred to 
herein as an ‘‘IRA trust’’).284 In that case, the assets of the trust 
may be held in a common fund for the account of all individuals 
who have an interest in the trust. 

ERISA 
Retirement plans of private employers, including qualified retire-

ment plans and tax-deferred annuity plans, are generally subject to 
requirements under the Employee Retirement Income Security Act 
of 1974 (‘‘ERISA’’).285 A plan covering only business owners (or 
business owners and their spouses)—that is, it covers no other em-
ployees—is exempt from ERISA.286 Thus, a plan covering only self- 
employed individuals is exempt from ERISA. Tax-deferred annuity 
plans that provide solely for salary reduction contributions by em-
ployees may be exempt from ERISA.287 IRAs are generally exempt 
from ERISA. 

The provisions of Title I of ERISA are under the jurisdiction of 
the Secretary of Labor.288 Many of the requirements under Title I 
of ERISA parallel Code requirements for qualified retirement 
plans. Under ERISA, in carrying out provisions relating to the 
same subject matter, the Secretary (of the Treasury) and the Sec-
retary of Labor are required to consult with each other and develop 
rules, regulations, practices, and forms that, to the extent appro-
priate for efficient administration, are designed to reduce duplica-
tion of effort, duplication of reporting, conflicting or overlapping re-
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289 ERISA sec. 3004. 
290 43 Fed. Reg. 47713 (October 17, 1978), codified at 92 Stat. 3790, 5 U.S.C. app. 
291 Secs. 414(b), (c), (m) and (o). 
292 Sec. 413(c). Multiple employer plan status does not apply if the plan is a multiemployer 

plan. Multiemployer plans are different from single employer plans and multiple employer 
plans. A multiemployer plan is defined under section 414(f) as a plan maintained pursuant to 
one or more collective bargaining agreements with two or more unrelated employers and to 
which the employers are required to contribute under the collective bargaining agreement(s). 
Multiemployer plans are also known as Taft-Hartley plans. 

293 Rev. Proc. 03–86, 2003–2 C.B. 1211, and Rev. Proc. 2002–21, 2002–1 C.B. 911, address the 
application of the multiple employer plan rules to qualified defined contribution plans main-
tained by PEOs. 

294 Sec. 413(c). 
295 Treas. Reg. sec. 1.415(a)–1(e). 
296 Treas. Reg. secs. 1.413–2(a)(3)(ii)–(iii) and 1.416–1, G–2. 

quirements, and the burden of compliance by plan administrators, 
employers, and participants and beneficiaries.289 In addition, inter-
pretive jurisdiction over parallel Code and ERISA provisions relat-
ing to retirement plans is divided between the two Secretaries by 
Executive Order, referred to as the Reorganization Plan No. 4 of 
1978.290 

Multiple employer plans under the Code 

In general 
Qualified retirement plans, either defined contribution or defined 

benefit plans, are categorized as single employer plans or multiple 
employer plans. A single employer plan is a plan maintained by 
one employer. For this purpose, businesses and organizations that 
are members of a controlled group of corporations, a group under 
common control, or an affiliated service group are treated as one 
employer (referred to as ‘‘aggregation’’).291 

A multiple employer plan generally is a single plan maintained 
by two or more unrelated employers (that is, employers that are 
not treated as a single employer under the aggregation rules).292 
Multiple employer plans (‘‘MEPs’’) are commonly maintained by 
employers in the same industry and are used also by professional 
employer organizations (‘‘PEOs’’) to provide qualified retirement 
plan benefits to employees working for PEO clients.293 

Application of Code requirements to multiple employer plans 
and EPCRS 

Some requirements are applied to a multiple employer plan on 
a plan-wide basis.294 For example, all employees covered by the 
plan are treated as employees of all employers participating in the 
plan for purposes of the exclusive benefit rule. Similarly, an em-
ployee’s service with all participating employers is taken into ac-
count in applying the minimum participation and vesting require-
ments. In applying the limits on contributions and benefits, com-
pensation, contributions, and benefits attributable to all employers 
are taken into account.295 Other requirements are applied sepa-
rately, including the minimum coverage requirements, non-
discrimination requirements (both the general requirements and 
the special tests for section 401(k) plans), and the top-heavy 
rules.296 However, the qualified status of the plan as a whole is de-
termined with respect to all employers maintaining the plan, and 
the failure by one employer (or by the plan itself) to satisfy an ap-
plicable qualification requirement may result in disqualification of 
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297 Treas. Reg. secs. 1.413–2(a)(3)(iv) and 1.416–1, G–2. 
298 Rev. oc. 2019–19, 2019–19 I.R.B. 1086, May 6, 2019. 
299 Sec. 10.11 of Rev. oc. 2019–19. 
300 83 FR 45321, September 6, 2018. 

the plan with respect to all employers (sometimes referred to as the 
‘‘one bad apple’’ rule).297 

Because of the complexity of the requirements for qualified re-
tirement plans, errors in plan documents, as well as plan operation 
and administration, commonly occur. Under a strict application of 
these requirements, such an error would cause a plan to lose its 
tax-favored status, which would fall most heavily on plan partici-
pants because of the resulting current income inclusion of vested 
amounts under the plan. As a practical matter, therefore, the IRS 
rarely disqualifies a plan. Instead, the IRS has established the Em-
ployee Plans Compliance Resolution System (‘‘EPCRS’’), a formal 
program under which employers and other plan sponsors can cor-
rect compliance failures and continue to provide their employees 
with retirement benefits on a tax-favored basis.298 

EPCRS has three components, providing for self-correction, vol-
untary correction with IRS approval, and correction on audit. The 
Self-Correction Program (‘‘SCP’’) generally permits a plan sponsor 
that has established compliance practices and procedures to correct 
certain insignificant failures at any time (including during an 
audit), and certain significant failures generally within a two-year 
period, without payment of any fee or sanction. The Voluntary Cor-
rection Program (‘‘VCP’’) permits an employer, at any time before 
an audit, to pay a limited fee and receive IRS approval of a correc-
tion. For a failure that is discovered on audit and corrected, the 
Audit Closing Agreement Program (‘‘Audit CAP’’) provides for a 
sanction that bears a reasonable relationship to the nature, extent, 
and severity of the failure and that takes into account the extent 
to which correction occurred before audit. 

Multiple employer plans are eligible for EPCRS, and certain spe-
cial procedures apply.299 A VCP request with respect to a MEP 
must be submitted to the IRS by the plan administrator, rather 
than an employer maintaining the plan, and must be made with 
respect to the entire plan, rather than a portion of the plan affect-
ing any particular employer. In addition, if a failure applies to 
fewer than all of the employers under the plan, the plan adminis-
trator may choose to have a VCP compliance fee or audit CAP 
sanction calculated separately for each employer based on the par-
ticipants attributable to that employer, rather than having the 
compliance fee calculated based on the participants of the entire 
plan. For example, the plan administrator may choose this option 
when the failure is attributable to the failure of an employer to 
provide the plan administrator with full and complete information. 

Executive Order 13847300 (issued on August 31, 2018) directed 
the Secretary to consider proposing amendments to regulations or 
other guidance regarding the circumstances under which a MEP 
may satisfy the tax qualification requirements, including the con-
sequences if one or more employers that sponsored or adopted the 
plan fails to take one or more actions necessary to meet those re-
quirements. 
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301 84 FR 31777, July 3, 2019. 
302 ERISA sec. 402. 
303 Fiduciary is defined in ERISA section 3(21), and named fiduciary is defined in ERISA sec-

tion 402(a)(2). 
304 ERISA sec. 404(c). Under ERISA, a defined contribution plan is also referred to as an indi-

vidual account plan. 

IRS issued proposed regulations301 that would provide an excep-
tion to the ‘‘one bad apple’’ rule where the following conditions are 
satisfied: (1) the MEP satisfies certain eligibility requirements (in-
cluding having established practices and procedures (formal or in-
formal) reasonably designed to promote compliance and a require-
ment to adopt relevant plan language); (2) the section 413(c) plan 
administrator provides (up to three separate) notice(s) and an op-
portunity for the unresponsive participating employer to take reme-
dial action with respect to the failure of the participating employer; 
(3) if the unresponsive participating employer fails to take appro-
priate remedial action or initiate a spinoff with respect to the fail-
ure, the section 413(c) plan administrator implements a spinoff of 
the plan assets and account balances held on behalf of employees 
of the unresponsive participating employer that are attributable to 
their employment with that employer to a separate plan, followed 
by a termination of that plan; and (4) the section 413(c) plan ad-
ministrator complies with any information request that the IRS or 
a representative of the spun-off plan makes in connection with an 
IRS examination of the spun-off plan, including any information re-
quest related to the participation of the unresponsive participating 
employer in the MEP for years prior to the spinoff. If the MEP is 
under examination at the time the first notice is provided to an un-
responsive participating employer, the MEP is not eligible for the 
exception. These proposed regulations have not been finalized. 

ERISA 

Fiduciary and bonding requirements 
Among other requirements, ERISA requires a plan to be estab-

lished and maintained pursuant to a written instrument (that is, 
a plan document) that contains certain terms.302 The terms of the 
plan must provide for one or more named fiduciaries that jointly 
or severally have authority to control and manage the operation 
and administration of the plan.303 Among other required plan 
terms are a procedure for the allocation of responsibilities for the 
operation and administration of the plan and a procedure for 
amending the plan and for identifying the persons who have au-
thority to amend the plan. Among other permitted terms, a plan 
may provide that any person or group of persons may serve in 
more than one fiduciary capacity with respect to the plan (includ-
ing service both as trustee and administrator) and that a person 
who is a named fiduciary with respect to the control or manage-
ment of plan assets may appoint an investment manager or man-
agers to manage plan assets. 

In general, a plan fiduciary is responsible for the investment of 
plan assets. However, ERISA section 404(c) provides a special rule 
in the case of a defined contribution plan that permits participants 
to direct the investment of their individual accounts.304 Under the 
special rule, if various requirements are met, a participant is not 
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305 ERISA sec. 412. 
306 ERISA sec. 201(a). 
307 ERISA secs. 3(1) and (2). 
308 ERISA sec. 3(5). 
309 See, e.g., Department of Labor Advisory Opinions 2012–04A, 2003–17A, 2001–04A, and 

1994–07A, and other authorities cited therein. 
310 See, e.g., Department of Labor Advisory Opinion 2017–02AC. 

deemed to be a fiduciary by reason of directing the investment of 
the participant’s account and no person who is otherwise a fidu-
ciary is liable for any loss, or by reason of any breach, that results 
from the participant’s investments. Defined contribution plans that 
provide for participant-directed investments commonly offer a set of 
investment options among which participants may choose. The se-
lection of investment options to be offered under a plan is subject 
to ERISA fiduciary requirements. 

Under ERISA, any plan fiduciary or person that handles plan as-
sets is required to be bonded, generally for an amount not to exceed 
$500,000.305 In some cases, the maximum bond amount is $1 mil-
lion, rather than $500,000. 

Multiple employer plan status under ERISA 
Like the Code, ERISA contains rules for multiple employer re-

tirement plans.306 However, a different concept of multiple em-
ployer plan applies under ERISA. 

Under ERISA, an employee benefit plan (whether a pension plan 
or a welfare plan) must be sponsored by an employer, by an em-
ployee organization, or by both.307 The definition of employer is any 
person acting directly as an employer, or indirectly in the interest 
of an employer, in relation to an employee benefit plan, and in-
cludes a group or association of employers acting for an employer 
in such capacity.308 

Historically, these definitional provisions of ERISA have been in-
terpreted as only permitting a multiple employer plan to be estab-
lished or maintained by a cognizable, bona fide group or association 
of employers, acting in the interests of its employer members to 
provide benefits to their employees.309 This approach is based on 
the premise that the person or group that maintains the plan is 
tied to the employers and employees that participate in the plan 
by some common economic or representational interest or genuine 
organizational relationship unrelated to the provision of benefits. 
Based on the facts and circumstances, the employers that partici-
pate in the benefit program must, either directly or indirectly, exer-
cise control over that program, both in form and in substance, in 
order to act as a bona fide employer group or association with re-
spect to the program, or the plan is sponsored by one or more em-
ployers as defined in section 3(5) of ERISA.310 However, an em-
ployer association does not exist where several unrelated employers 
merely execute participation agreements or similar documents as a 
means to fund benefits, in the absence of any genuine organiza-
tional relationship between the employers. In that case, each par-
ticipating employer establishes and maintains a separate employee 
benefit plan for the benefit of its own employees, rather than a 
multiple employer plan. 
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311 84 FR 37504, July 31, 2019. The DOL noted in the preamble to the final regulations that 
these final regulations differ significantly from the legislative proposals introduced in Congress, 
including H.R. 1994, ‘‘Setting Every Community Up for Retirement Enhancement Act of 2019 
(‘‘SECURE Act’’)’’ which was passed unanimously by the House of Representatives on May 23, 
2019 (and which subsequently was enacted into law as part of Pub. L. No. 116–94, Further Con-
solidated Appropriations Act, 2020 on December 20, 2019) which ‘‘makes comprehensive changes 
to ERISA and the Code to facilitate open MEPs.’’ DOL indicates that the final rule is signifi-
cantly more limited in scope because it relies solely on the Department’s authority to promul-
gate regulations administering title I of ERISA, and unlike Congress, DOL does not have the 
authority to make statutory changes to ERISA and other areas of law that govern retirement 
savings such as the Code. 

312 See footnote 23, supra. The Executive Order was issued on August 31, 2018. 
313 Sec. 6058. In addition, under section 6059, the plan administrator of a defined benefit plan 

subject to the minimum funding requirements is required to file an annual actuarial report. 
Under section 414(g) and ERISA section 3(16), plan administrator generally means the person 
specifically so designated by the terms of the plan document. In the absence of a designation, 
the plan administrator generally is (1) in the case of a plan maintained by a single employer, 
the employer, (2) in the case of a plan maintained by an employee organization, the employee 
organization, or (3) in the case of a plan maintained by two or more employers or jointly by 

On July 31, 2019, the Department of Labor (‘‘DOL’’) issued final 
regulations311 pursuant to Executive Order 13847312 which had di-
rected the DOL to consider within 180 days whether to issue a no-
tice of proposed rulemaking, other guidance, or both, that would 
clarify when a group or association of employers or other appro-
priate business or organization could be an ‘‘employer’’ within the 
meaning of ERISA section 3(5). The final regulation focuses its 
scope on MEPs sponsored by either a group or association of em-
ployers or by a PEO and is limited to defined contribution plans 
as defined in section 3(34) of ERISA. The final regulation does not 
deal with pooled employer plans. 

The final regulation recognizes that a bona fide group or associa-
tion of employers may establish a MEP if such group or association 
meets the following requirements: (1) the primary purpose of the 
group or association may be to provide MEP coverage to its em-
ployer members and their employees, but there must also be at 
least one substantial business purpose unrelated to offering and 
providing MEP coverage or other employee benefits to the employer 
members and their employees; (2) each employer member of the 
group or association is a person acting directly as an employer of 
at least one employee who is a participant covered under the plan; 
(3) the group or association has a formal organizational structure 
with a governing body and has by-laws or other similar indications 
of formality; (4) the functions and activities of the group or associa-
tion are controlled by its employer members, and the group’s or as-
sociation’s employer members that participate in the plan control 
(in form and in substance) the plan; (5) the employer members 
have a commonality of interest; (6) plan participation is only per-
mitted to employees and former employees of employer members, 
and their beneficiaries; and (7) the group or association is not a 
bank or trust company, insurance issuer, broker-dealer or other 
similar financial services firm. Under the final regulation, a bona 
fide PEO may establish a MEP. Certain ‘‘working owners’’ may also 
establish a MEP. 

Form 5500 reporting 
Under the Code, an employer maintaining a qualified retirement 

plan generally is required to file an annual return containing infor-
mation required under regulations with respect to the qualification, 
financial condition, and operation of the plan.313 ERISA requires 
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one or more employers and one or more employee organizations, the association, committee, 
joint board of trustees, or other similar group of representatives of the parties that maintain 
the plan. Under ERISA, the party described in (1), (2), or (3) is referred to as the ‘‘plan sponsor.’’ 

314 ERISA secs. 103 and 104. Under ERISA section 4065, the plan administrator of certain 
defined benefit plans must provide information to the PBGC. 

315 Information is shared also with the PBGC, as applicable. Form 5500 filings are also pub-
licly released in accordance with section 6104(b) and Treas. Reg. sec. 301.6104(b)–1 and ERISA 
sections 104(a)(1) and 106(a). 

316 ERISA sec. 104(b). 
317 To which section 413(c) applies. 
318 Under the provision, in applying the exclusive benefit requirement under section 408(c) to 

an IRA plan with an IRA trust covering employees of unrelated employers, all employees cov-
ered by the plan are treated as employees of all employers participating in the plan. 

319 With respect to plans described under section 413(e)(1)(A), other than providing relief from 
the ‘‘one-bad-apple’’ rule if certain requirements are met and adding certain reporting require-
ments, the provision generally does not change present law and related guidance applicable to 
such multiple employer plans under the Code or ERISA. 

the plan administrator of certain pension and welfare benefit plans 
to file annual reports disclosing certain information to the DOL.314 
These filing requirements are met by filing a completed Form 5500, 
Annual Return/Report of Employee Benefit Plan. Forms 5500 are 
filed with DOL, and information from Forms 5500 is shared with 
the IRS.315 In the case of a multiple employer plan, the annual re-
port must include a list of participating employers and a good faith 
estimate of the percentage of total contributions made by the par-
ticipating employers during the plan year. Certain small plans, 
that is, plans covering fewer than 100 participants, are eligible for 
simplified reporting requirements, which are met by filing Form 
5500–SF, Short Form Annual Return/Report of Small Employee 
Benefit Plan.316 

Explanation of Provision 

In general 
The provision amends the Code rules relating to multiple em-

ployer plans to provide relief from the ‘‘one-bad-apple’’ rule for cer-
tain plans (referred to herein as ‘‘covered multiple employer 
plans’’). A covered multiple employer plan is a multiple employer 
qualified defined contribution plan 317 or a plan that consists of 
IRAs (referred to herein as an ‘‘IRA plan’’), including under an IRA 
trust,318 that either (1) is maintained by employers which have a 
common interest other than having adopted the plan, or (2) in the 
case of a plan not described in (1), has a pooled plan provider (re-
ferred to herein as a ‘‘pooled provider plan’’), and which meets cer-
tain other requirements as described below. 

The provision outlines various requirements that apply to a 
pooled provider plan under the Code. It also outlines various re-
quirements that apply under ERISA to a qualified defined con-
tribution plan that is established or maintained for the purpose of 
providing benefits to the employees of two or more employers and 
that meets certain requirements to be a ‘‘pooled employer plan,’’ 
and provides that a pooled employer plan is treated for purposes 
of ERISA as a single plan that is a multiple employer plan.319 

Tax-favored status under the Code 

In general 
The provision provides relief from disqualification (or other loss 

of tax-favored status) of the entire plan merely because one or more 
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320 For this purpose, a tax-favored retirement plan means an eligible retirement plan as de-
fined in section 402(c)(8)(B), that is, an IRA, a qualified retirement plan, a tax-deferred annuity 
plan under section 403(b), or an eligible deferred compensation plan of a State or local govern-
mental employer under section 457(b). 

321 Within the meaning of ERISA section 402(a)(2). 

participating employers fail to take actions required with respect to 
the plan (that is, relief from the ‘‘one-bad-apple’’ rule). 

Such relief under the provision does not apply to a plan unless 
the terms of the plan provide that, in the case of any employer in 
the plan failing to take required actions (referred to herein as a 
‘‘noncompliant employer’’): 

• Plan assets attributable to employees of the noncompliant 
employer (or beneficiaries of such employees) will be trans-
ferred to a plan maintained only by that employer (or its suc-
cessor), to a tax-favored retirement plan for each individual 
whose account is transferred,320 or to any other arrangement 
that the Secretary determines is appropriate, unless the Sec-
retary determines it is in the best interests of the employees 
of the noncompliant employer (and beneficiaries of such em-
ployees) to retain the assets in the plan, and 

• The noncompliant employer (and not the plan with respect 
to which the failure occurred or any other employer in the 
plan) is, except to the extent provided by the Secretary, liable 
for any plan liabilities attributable to employees of the non-
compliant employer (or beneficiaries of such employees). 

In addition, in the case of a pooled provider plan, if the pooled 
plan provider does not perform substantially all the administrative 
duties required of the provider (as described below) for any plan 
year, the Secretary may provide that the determination as to 
whether the plan meets the Code requirements for tax-favored 
treatment will be made in the same manner as would be made 
without regard to the relief under the provision. 

Pooled plan provider 
Under the provision, ‘‘pooled plan provider’’ with respect to a 

plan means a person who: 
• Is designated by the terms of the plan as a named fidu-

ciary under ERISA,321 as the plan administrator, and as the 
person responsible to perform all administrative duties (includ-
ing conducting proper testing with respect to the plan and the 
employees of each employer in the plan) that are reasonably 
necessary to ensure that the plan meets the Code requirements 
for tax-favored treatment and the requirements of ERISA and 
to ensure that each employer in the plan takes actions as the 
Secretary or the pooled plan provider determines necessary for 
the plan to meet Code and ERISA requirements, including pro-
viding to the pooled plan provider any disclosures or other in-
formation that the Secretary may require or that the pooled 
plan provider otherwise determines are necessary to admin-
ister the plan or to allow the plan to meet Code and ERISA 
requirements, 

• Registers with the Secretary as a pooled plan provider and 
provides any other information that the Secretary may require, 
before beginning operations as a pooled plan provider, 
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322 Under subsection (b), (c), (m), or (o) of section 414. 

• Acknowledges in writing its status as a named fiduciary 
under ERISA and as the plan administrator, and 

• Is responsible for ensuring that all persons who handle 
plan assets or are plan fiduciaries are bonded in accordance 
with ERISA requirements. 

The provision specifies that the Secretary may perform audits, 
examinations, and investigations of pooled plan providers as may 
be necessary to enforce and carry out the purposes of the provision. 

In addition, the provision provides that in determining whether 
a person meets the requirements to be a pooled plan provider with 
respect to any plan, all persons who perform services for the plan 
and who are treated as a single employer 322 are treated as one 
person. 

Plan sponsor 
The provision also provides that, except with respect to the ad-

ministrative duties (as a named fiduciary, as the plan adminis-
trator, and as the person responsible for the performance of all ad-
ministrative duties) for which the pooled plan provider is respon-
sible as described above, each employer in a plan which has a 
pooled plan provider will be treated as the plan sponsor with re-
spect to the portion of the plan attributable to that employer’s em-
ployees (or beneficiaries of such employees). 

Guidance 
The provision directs the Secretary to issue guidance that the 

Secretary determines appropriate to carry out the provision, includ-
ing guidance (1) to identify the administrative duties and other ac-
tions required to be performed by a pooled plan provider, (2) that 
describes the procedures to be taken to terminate a plan that fails 
to meet the requirements to be a covered multiple employer plan, 
including the proper treatment of, and actions needed to be taken 
by, any employer in the plan and plan assets and liabilities attrib-
utable to employees of that employer (or beneficiaries of such em-
ployees), and (3) to identify appropriate cases in which corrective 
action will apply with respect to noncompliant employers. For pur-
poses of (3), the Secretary is to take into account whether the fail-
ure of an employer or pooled plan provider to provide any disclo-
sures or other information, or to take any other action, necessary 
to administer a plan or to allow a plan to meet the Code require-
ments for tax-favored treatment, has continued over a period of 
time that demonstrates a lack of commitment to compliance. An 
employer or pooled plan provider is not treated as failing to meet 
a requirement of guidance issued by the Secretary if, before the 
issuance of such guidance, the employer or pooled plan provider 
complies in good faith with a reasonable interpretation of the provi-
sions to which the guidance relates. 

The provision also directs the Secretary to publish model plan 
language that meets the Code and ERISA requirements under the 
provision and that may be adopted in order to be treated as a 
pooled employer plan under ERISA. 
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323 Any trustee must meet the requirements under the Code to be an IRA trustee. 

Pooled employer plans under ERISA 

In general 
As described above, under the provision, a pooled employer plan 

is treated for purposes of ERISA as a single plan that is a multiple 
employer plan. A ‘‘pooled employer plan’’ is defined as a plan (1) 
that is an individual account plan established or maintained for the 
purpose of providing benefits to the employees of two or more em-
ployers, (2) that is a qualified retirement plan or an IRA plan, and 
(3) the terms of which meet the requirements described below. A 
pooled employer plan does not include a plan maintained by em-
ployers that have a common interest other than having adopted the 
plan. 

In order for a plan to be a pooled employer plan, the plan terms 
must: 

• Designate a pooled plan provider and provide that the 
pooled plan provider is a named fiduciary of the plan, 

• Designate one or more trustees (other than an employer in 
the plan) 323 to be responsible for collecting contributions to, 
and holding the assets of, the plan, and require the trustees to 
implement written contribution collection procedures that are 
reasonable, diligent, and systematic, 

• Provide that each employer in the plan retains fiduciary 
responsibility for the selection and monitoring, in accordance 
with ERISA fiduciary requirements, of the person designated 
as the pooled plan provider and any other person who is also 
designated as a named fiduciary of the plan, and, to the extent 
not otherwise delegated to another fiduciary by the pooled plan 
provider (and subject to the ERISA rules relating to self-di-
rected investments), the investment and management of the 
portion of the plan’s assets attributable to the employees of 
that employer (or beneficiaries of such employees) in the plan, 

• Provide that employers in the plan, and participants and 
beneficiaries, are not subject to unreasonable restrictions, fees, 
or penalties with regard to ceasing participation, receipt of dis-
tributions, or otherwise transferring assets of the plan in ac-
cordance with applicable rules for plan mergers and transfers, 

• Require the pooled plan provider to provide to employers 
in the plan any disclosures or other information that the Sec-
retary of Labor may require, including any disclosures or other 
information to facilitate the selection or any monitoring of the 
pooled plan provider by employers in the plan, and require 
each employer in the plan to take any actions that the Sec-
retary of Labor or pooled plan provider determines are nec-
essary to administer the plan or to allow for the plan to meet 
the ERISA and Code requirements applicable to the plan, in-
cluding providing any disclosures or other information that the 
Secretary of Labor may require or that the pooled plan pro-
vider otherwise determines are necessary to administer the 
plan or to allow the plan to meet such ERISA and Code re-
quirements, and 
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324 The provision does not change existing law and guidance with respect to furnishing docu-
ments through electronic media to participants and beneficiaries. 

325 In determining whether a person meets the requirements to be a pooled plan provider with 
respect to a plan, all persons who perform services for the plan and who are treated as a single 
employer under subsection (b), (c), (m), or (o) of section 414 are treated as one person. 

• Provide that any disclosure or other information required 
to be provided as described above may be provided in electronic 
form 324 and will be designed to ensure only reasonable costs 
are imposed on pooled plan providers and employers in the 
plan. 

In the case of a fiduciary of a pooled employer plan or a person 
handling assets of a pooled employer plan, the maximum bond 
amount under ERISA is $1 million. 

The term ‘‘pooled employer plan’’ does not include a multiem-
ployer plan. Such term also does not include a plan established be-
fore the date of enactment of the SECURE Act unless the plan ad-
ministrator elects to have the plan treated as a pooled employer 
plan and the plan meets the ERISA requirements applicable to a 
pooled employer plan established on or after such date. 

Pooled plan provider 
The definition of pooled plan provider for ERISA purposes is gen-

erally similar to the definition under the Code portion of the provi-
sion, described above.325 The ERISA definition requires a person to 
register as a pooled plan provider with the Secretary of Labor and 
provide any other information that the Secretary of Labor may re-
quire before beginning operations as a pooled plan provider. 

The provision specifies that the Secretary of Labor may perform 
audits, examinations, and investigations of pooled plan providers 
as may be necessary to enforce and carry out the purposes of the 
provision. 

Plan sponsor 
The provision also provides that except with respect to the ad-

ministrative duties (as a named fiduciary, as the plan adminis-
trator, and as the person responsible for the performance of all ad-
ministrative duties) for which the pooled plan provider is respon-
sible as described above, each employer in a pooled employer plan 
will be treated as the plan sponsor with respect to the portion of 
the plan attributable to that employer’s employees (or beneficiaries 
of such employees). 

Guidance 
The provision directs the Secretary of Labor to issue guidance 

that such Secretary determines appropriate to carry out the provi-
sion, including guidance (1) to identify the administrative duties 
and other actions required to be performed by a pooled plan pro-
vider, and (2) that requires, in appropriate cases of a noncompliant 
employer, plan assets attributable to employees of the noncompli-
ant employer (or beneficiaries of such employees) to be transferred 
to a plan maintained only by that employer (or its successor), to a 
tax-favored retirement plan for each individual whose account is 
transferred, or to any other arrangement that the Secretary of 
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326 The Secretary of Labor may waive the requirement to transfer assets to another plan or 
arrangement in appropriate circumstances if the Secretary of Labor determines it is in the best 
interests of the employees of the noncompliant employer (and the beneficiaries of such employ-
ees) to retain the assets in the pooled employer plan. 

Labor determines in the guidance is appropriate,326 and the non-
compliant employer (and not the plan with respect to which the 
failure occurred or any other employer in the plan) to be liable for 
any plan liabilities attributable to employees of the noncompliant 
employer (or beneficiaries of such employees), except to the extent 
provided in the guidance. For purposes of (2), the Secretary of 
Labor is to take into account whether the failure of an employer 
or pooled plan provider to provide any disclosures or other informa-
tion, or to take any other action, necessary to administer a plan or 
to allow a plan to meet the requirements of ERISA and the Code 
requirements for tax-favored treatment, has continued over a pe-
riod of time that demonstrates a lack of commitment to compliance. 
An employer or pooled plan provider is not treated as failing to 
meet a requirement of guidance issued by the Secretary if, before 
the issuance of such guidance, the employer or pooled plan provider 
complies in good faith with a reasonable interpretation of the provi-
sions to which the guidance relates. 

Form 5500 reporting 
Under the provision, the Form 5500 filing for a multiple em-

ployer plan (including a pooled employer plan) must include a list 
of the employers in the plan, a good faith estimate of the percent-
age of total contributions made by such employers during the plan 
year, and the aggregate account balances attributable to each em-
ployer in the plan (determined as the sum of the account balances 
of the employees of each employer (and the beneficiaries of such 
employees)); and with respect to a pooled employer plan, the identi-
fying information for the person designated under the terms of the 
plan as the pooled plan provider. In addition, the provision adds to 
the list of pension plans to which simplified reporting may be pre-
scribed by the Secretary of Labor, a multiple employer plan that 
covers fewer than 1,000 participants, but only if no single employer 
in the plan has 100 or more participants covered by the plan. 

Effective Date 

The provision applies to plan years beginning after December 31, 
2020, including reporting for purposes of Forms 5500 for plan years 
beginning after December 31, 2020. 

Nothing in the Code amendments made by the provision is to be 
construed as limiting the authority of the Secretary (or the Sec-
retary’s delegate) to provide for the proper treatment of a failure 
to meet any Code requirement with respect to any employer (and 
its employees) in a multiple employer plan. 
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327 Elective deferrals generally are made on a pretax basis and distributions attributable to 
elective deferrals are includible in income. However, a section 401(k) plan is permitted to in-
clude a ‘‘qualified Roth contribution program’’ that permits a participant to elect to have all or 
a portion of the participant’s elective deferrals under the plan treated as after-tax Roth contribu-
tions. Certain distributions from a designated Roth account are excluded from income, even 
though they include earnings not previously taxed. 

328 For 2020 and 2021, this amount is $19,500. 
329 Sec. 402(g). 
330 For 2020 and 2021, this amount is $6,500. 
331 Sec. 414(v). 
332 Treas. Reg. sec. 1.401(k)–1(e)(2)(ii). 
333 Sec. 401(k)(3). 

2. Increase in 10 percent cap for automatic enrollment safe 
harbor after first plan year (sec. 102 of the Act and sec. 
401(k) of the Code) 

Present Law 

Section 401(k) plans 
A qualified defined contribution plan may include a qualified 

cash or deferred arrangement, under which employees may elect to 
have contributions made to the plan (referred to as ‘‘elective defer-
rals’’) rather than receive the same amount as current compensa-
tion (referred to as a ‘‘section 401(k) plan’’).327 The maximum an-
nual amount of elective deferrals that can be made by an employee 
for a year is $19,000 (for 2019) 328 or, if less, the employee’s com-
pensation.329 For an employee who attains age 50 by the end of the 
year, the dollar limit on elective deferrals is increased by $6,000 
(for 2019) 330 (called catch-up contributions).331 An employee’s elec-
tive deferrals must be fully vested. A section 401(k) plan may also 
provide for employer matching and nonelective contributions. 

Automatic enrollment 
A section 401(k) plan must provide each eligible employee with 

an effective opportunity to make or change an election to make 
elective deferrals at least once each plan year.332 Whether an em-
ployee has an effective opportunity is determined based on all the 
relevant facts and circumstances, including the adequacy of notice 
of the availability of the election, the period of time during which 
an election may be made, and any other conditions on elections. 

Section 401(k) plans are generally designed so that an employee 
will receive cash compensation unless the employee affirmatively 
elects to make elective deferrals to the section 401(k) plan. Alter-
natively, a plan may provide that elective deferrals are made at a 
specified rate (referred to as a ‘‘default rate’’) when an employee be-
comes eligible to participate unless the employee elects otherwise 
(that is, affirmatively elects not to make contributions or to make 
contributions at a different rate). This plan design is referred to as 
automatic enrollment. 

Nondiscrimination test and automatic enrollment safe har-
bor 

An annual nondiscrimination test, called the actual deferral per-
centage test (the ‘‘ADP’’ test) applies to elective deferrals under a 
section 401(k) plan.333 The ADP test generally compares the aver-
age rate of deferral for highly compensated employees to the aver-
age rate of deferral for nonhighly compensated employees and re-
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334 Sec. 401(k)(8). 
335 Sec. 401(k)(12) and (13). If certain additional requirements are met, matching contributions 

under a section 401(k) safe harbor plan may also satisfy a nondiscrimination test applicable 
under section 401(m). 

336 Elective deferrals generally are made on a pretax basis and distributions attributable to 
elective deferrals are includible in income. However, a section 401(k) plan is permitted to in-
clude a ‘‘qualified Roth contribution program’’ that permits a participant to elect to have all or 

quires that the average deferral rate for highly compensated em-
ployees not exceed the average rate for nonhighly compensated em-
ployees by more than specified amounts. If a plan fails to satisfy 
the ADP test for a plan year based on the deferral elections of 
highly compensated employees, the plan is permitted to distribute 
deferrals to highly compensated employees (‘‘excess deferrals’’) in a 
sufficient amount to correct the failure. The distribution of the ex-
cess deferrals must be made by the close of the following plan 
year.334 

The ADP test is deemed to be satisfied if a section 401(k) plan 
includes certain minimum matching or nonelective contributions 
under either of two plan designs (a ‘‘401(k) safe harbor plan’’), as 
well as certain required rights and features and satisfies a notice 
requirement.335 One type of 401(k) safe harbor includes automatic 
enrollment. 

An automatic enrollment safe harbor plan must provide that, un-
less an employee elects otherwise, the employee is treated as elect-
ing to make elective deferrals at a default rate equal to a percent-
age of compensation as stated in the plan and at least (1) three 
percent of compensation through the end of the first plan year that 
begins after the first deemed election applies to the participant, (2) 
four percent during the second plan year, (3) five percent during 
the third plan year, and (4) six percent during the fourth plan year 
and thereafter. Although an automatic enrollment safe harbor plan 
generally may provide for default rates higher than these minimum 
rates, the default rate cannot exceed 10 percent for any year. 

Explanation of Provision 

Under the provision, the 10-percent limitation on the default 
rates under an automatic enrollment safe harbor plan is increased 
to 15 percent after the first plan year that begins after an employ-
ee’s deemed election applies. 

Effective Date 

The provision applies to plan years beginning after December 31, 
2019. 

3. Rules relating to election of safe harbor 401(k) status (sec. 
103 of the Act and sec. 401(k) of the Code) 

Present Law 

Section 401(k) plans 
A qualified defined contribution plan may include a qualified 

cash or deferred arrangement, under which employees may elect to 
have contributions made to the plan (referred to as ‘‘elective defer-
rals’’) rather than receive the same amount as current compensa-
tion (referred to as a ‘‘section 401(k) plan’’).336 The maximum an-
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a portion of the participant’s elective deferrals under the plan treated as after-tax Roth contribu-
tions. Certain distributions from a designated Roth account are excluded from income, even 
though they include earnings not previously taxed. 

337 For 2020 and 2021, this amount is $19,500. 
338 Sec. 402(g). 
339 For 2020 and 2021, this amount is $6,500. 
340 Sec. 414(v). 
341 Treas. Reg. sec. 1.401(k)–1(e)(2)(ii). 
342 Sec. 401(k)(3). 
343 Sec. 401(k)(8). 

nual amount of elective deferrals that can be made by an employee 
for a year is $19,000 (for 2019) 337 or, if less, the employee’s com-
pensation.338 For an employee who attains age 50 by the end of the 
year, the dollar limit on elective deferrals is increased by $6,000 
(for 2019) 339 (called catch-up contributions).340 An employee’s elec-
tive deferrals must be fully vested. A section 401(k) plan may also 
provide for employer matching and nonelective contributions. 

Automatic enrollment 
A section 401(k) plan must provide each eligible employee with 

an effective opportunity to make or change an election to make 
elective deferrals at least once each plan year.341 Whether an em-
ployee has an effective opportunity is determined based on all the 
relevant facts and circumstances, including the adequacy of notice 
of the availability of the election, the period of time during which 
an election may be made, and any other conditions on elections. 

Section 401(k) plans are generally designed so that an employee 
will receive cash compensation unless the employee affirmatively 
elects to make elective deferrals to the section 401(k) plan. Alter-
natively, a plan may provide that elective deferrals are made at a 
specified rate when an employee becomes eligible to participate un-
less the employee elects otherwise (that is, affirmatively elects not 
to make contributions or to make contributions at a different rate). 
This plan design is referred to as automatic enrollment. 

Nondiscrimination test 

General rule and design-based safe harbors 
An annual nondiscrimination test, called the actual deferral per-

centage test (the ‘‘ADP’’ test) applies to elective deferrals under a 
section 401(k) plan.342 The ADP test generally compares the aver-
age rate of deferral for highly compensated employees to the aver-
age rate of deferral for nonhighly compensated employees and re-
quires that the average deferral rate for highly compensated em-
ployees not exceed the average rate for nonhighly compensated em-
ployees by more than certain specified amounts. If a plan fails to 
satisfy the ADP test for a plan year based on the deferral elections 
of highly compensated employees, the plan is permitted to dis-
tribute deferrals to highly compensated employees (‘‘excess defer-
rals’’) in a sufficient amount to correct the failure. The distribution 
of the excess deferrals must be made by the close of the following 
plan year.343 

The ADP test is deemed to be satisfied if a section 401(k) plan 
includes certain minimum matching or nonelective contributions 
under either of two plan designs (‘‘401(k) safe harbor plan’’), de-
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344 Sec. 401(k)(12) and (13). If certain additional requirements are met, matching contributions 
under 401(k) safe harbor plan may also satisfy a nondiscrimination test applicable under section 
401(m). 

345 These automatic increases in default contribution rates are required for plans using the 
safe harbor. Rev. Rul. 2009–30, 2009–39 I.R.B. 391, provides guidance for including automatic 
increases in other plans using automatic enrollment, including under a plan that includes an 
eligible automatic contribution arrangement. 

scribed below, as well as certain required rights and features and 
satisfies a notice requirement.344 

Safe harbor contributions 
Under one type of 401(k) safe harbor plan (‘‘basic 401(k) safe har-

bor plan’’), the plan either (1) satisfies a matching contribution re-
quirement (‘‘matching contribution basic 401(k) safe harbor plan’’) 
or (2) provides for a nonelective contribution to a defined contribu-
tion plan of at least three percent of an employee’s compensation 
on behalf of each nonhighly compensated employee who is eligible 
to participate in the plan (‘‘nonelective basic 401(k) safe harbor 
plan’’). The matching contribution requirement under the matching 
contribution basic 401(k) safe harbor requires a matching contribu-
tion equal to at least 100 percent of elective contributions of the 
employee for contributions not in excess of three percent of com-
pensation, and 50 percent of elective contributions for contributions 
that exceed three percent of compensation but do not exceed five 
percent, for a total matching contribution of up to four percent of 
compensation. The required matching contributions and the three 
percent nonelective contribution under the basic 401(k) safe harbor 
must be immediately nonforfeitable (that is, 100 percent vested) 
when made. 

Another safe harbor applies for a section 401(k) plan that in-
cludes automatic enrollment (‘‘automatic enrollment 401(k) safe 
harbor’’). Under an automatic enrollment 401(k) safe harbor, unless 
an employee elects otherwise, the employee is treated as electing 
to make elective deferrals equal to a percentage of compensation as 
stated in the plan, not in excess of 10 percent and at least (1) three 
percent of compensation for the first year the deemed election ap-
plies to the participant, (2) four percent during the second year, (3) 
five percent during the third year, and (4) six percent during the 
fourth year and thereafter.345 Under the automatic enrollment 
401(k) safe harbor, the matching contribution requirement is 100 
percent of elective contributions of the employee for contributions 
not in excess of one percent of compensation, and 50 percent of 
elective contributions for contributions that exceed one percent of 
compensation but do not exceed six percent, for a total matching 
contribution of up to 3.5 percent of compensation (‘‘matching con-
tribution automatic enrollment 401(k) safe harbor’’). The rate of 
nonelective contribution under the automatic enrollment 401(k) 
safe harbor plan is three percent, as under the basic 401(k) safe 
harbor (‘‘nonelective contribution automatic enrollment 401(k) safe 
harbor’’). However, under the automatic enrollment 401(k) safe 
harbors, the matching and nonelective contributions are allowed to 
become 100 percent vested only after two years of service (rather 
than being required to be immediately vested when made). 
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Safe harbor notice 
The notice requirement for a 401(k) safe harbor plan is satisfied 

if each employee eligible to participate is given, within a reasonable 
period before any year, written notice of the employee’s rights and 
obligations under the arrangement and the notice meets certain 
content and timing requirements (‘‘safe harbor notice’’). To meet 
the content requirements, a safe harbor notice must be sufficiently 
accurate and comprehensive to inform an employee of the employ-
ee’s rights and obligations under the plan, and be written in a 
manner calculated to be understood by the average employee eligi-
ble to participate in the plan. A safe harbor notice must provide 
certain information, including the plan’s safe harbor contributions, 
any other plan contributions, the type and amount of compensation 
that may be deferred under the plan, how to make cash or deferred 
elections, the plan’s withdrawal and vesting provisions, and speci-
fied contact information. In addition, a safe harbor notice for an 
automatic enrollment 401(k) safe harbor must describe certain ad-
ditional information, including the deemed deferral elections under 
the plan if the employee does not make an affirmative election and 
how contributions will be invested. 

Delay in adopting nonelective 401(k) safe harbor 
Generally, the plan provisions for the requirements that must be 

satisfied to be a 401(k) safe harbor plan must be adopted before the 
first day of the plan year and remain in effect for an entire 12- 
month plan year. However, in the case of a nonelective 401(k) safe 
harbor plan (but not the matching contribution 401(k) safe harbor), 
a plan may be amended after the first day of the plan year but no 
later than 30 days before the end of the plan year to adopt the safe 
harbor plan provisions including providing the 3 percent of com-
pensation nonelective contribution. The plan must also provide a 
contingent and follow-up notice. The contingent notice must be pro-
vided before the beginning of the plan year and must specify that 
the plan may be amended to include the safe harbor nonelective 
contribution and that, if it is so amended, a follow-up notice will 
be provided. If the plan is amended, the follow-up notice must be 
provided no later than 30 days before the end of the plan year stat-
ing that the safe harbor nonelective contribution will be provided. 

Explanation of Provision 

In general 
The provision makes a number of changes to the rules for the 

nonelective contribution 401(k) safe harbor. 

Elimination of notice requirement 
The provision eliminates the safe harbor notice requirement with 

respect to nonelective 401(k) safe harbor plans. However, the gen-
eral rule under present law requiring a section 401(k) plan to pro-
vide each eligible employee with an effective opportunity to make 
or change an election to make elective deferrals at least once each 
plan year still applies. As described above, relevant factors used in 
determining if this requirement is satisfied include the adequacy of 
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346 A nonhighly compensated employee is an employee who is not a highly compensated em-
ployee as defined under section 414(q). 

347 Secs. 52(a) or (b) and 414(m) or (o). 

notice of the availability of the election and the period of time dur-
ing which an election may be made. 

Delay in adopting provisions for nonelective 401(k) safe har-
bor 

Under the provision, a plan can be amended to become a nonelec-
tive 401(k) safe harbor plan for a plan year (that is, amended to 
provide the required nonelective contributions and thereby satisfy 
the safe harbor requirements) at any time before the 30th day be-
fore the close of the plan year. 

Further, the provision allows a plan to be amended after the 
30th day before the close of the plan year to become a nonelective 
contribution 401(k) safe harbor plan for the plan year if (1) the 
plan is amended to provide for a nonelective contribution of at least 
four percent of compensation (rather than at least three percent) 
for all eligible employees for that plan year and (2) the plan is 
amended no later than the last day for distributing excess contribu-
tions for the plan year (generally, by the close of following plan 
year). 

Effective Date 

The provision applies to plan years beginning after December 31, 
2019. 

4. Increase in credit limitation for small employer pension 
plan startup costs (sec. 104 of the Act and sec. 45E of the 
Code) 

Present Law 

A nonrefundable income tax credit is available for qualified start-
up costs of an eligible small employer that adopts a new qualified 
retirement plan, SIMPLE IRA plan, or SEP (referred to as an ‘‘eli-
gible employer plan’’), provided that the plan covers at least one 
nonhighly compensated employee.346 Qualified startup costs are ex-
penses connected with the establishment or administration of the 
plan or retirement-related education for employees with respect to 
the plan. The credit is the lesser of (1) a flat dollar amount of $500 
per year or (2) 50 percent of the qualified startup costs. The credit 
applies for up to three years beginning with the year the plan is 
first effective, or, at the election of the employer, with the year pre-
ceding the first plan year. 

An eligible employer is an employer that, for the preceding year, 
had no more than 100 employees, each with compensation of 
$5,000 or more. In addition, the employer must not have had a 
plan covering substantially the same employees as the new plan 
during the three years preceding the first year for which the credit 
would apply. Members of controlled groups and affiliated service 
groups are treated as a single employer for purposes of these re-
quirements.347 All eligible employer plans of an employer are treat-
ed as a single plan. 
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348 Sec. 45E. A nonhighly compensated employee is an employee who is not a highly com-
pensated employee as defined under section 414(q). 

349 Secs. 52(a) or (b) and 414(m) or (o). 

No deduction is allowed for the portion of qualified startup costs 
paid or incurred for the taxable year equal to the amount of the 
credit. 

Explanation of Provision 

The provision changes the calculation of the flat dollar amount 
limit on the credit. The flat dollar amount for a taxable year is the 
greater of (1) $500 or (2) the lesser of (a) $250 multiplied by the 
number of nonhighly compensated employees of the eligible em-
ployer who are eligible to participate in the plan or (b) $5,000. As 
under present law, the credit applies for up to three years. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2019. 

5. Small employer automatic enrollment credit (sec. 105 of 
the Act and new sec. 45T of the Code) 

Present Law 

Small employer startup credit 
A nonrefundable income tax credit is available for qualified start-

up costs of an eligible small employer that adopts a new qualified 
retirement plan, SIMPLE IRA plan or SEP (referred to as an eligi-
ble employer plan), provided that the plan covers at least one non-
highly compensated employee.348 Qualified startup costs are ex-
penses connected with the establishment or administration of the 
plan or retirement-related education for employees with respect to 
the plan. The credit is the lesser of (1) a flat dollar amount of $500 
per year or (2) 50 percent of the qualified startup costs. The credit 
applies for up to three years beginning with the year the plan is 
first effective, or, at the election of the employer, with the year pre-
ceding the first plan year. 

An eligible employer is an employer that, for the preceding year, 
had no more than 100 employees with compensation of $5,000 or 
more. In addition, the employer must not have had a plan covering 
substantially the same employees as the new plan during the three 
years preceding the first year for which the credit would apply. 
Members of controlled groups and affiliated service groups are 
treated as a single employer for purposes of these requirements.349 
All eligible employer plans of an employer are treated as a single 
plan. 

No deduction is allowed for the portion of qualified startup costs 
paid or incurred for the taxable year equal to the amount of the 
credit. 

Automatic enrollment 
A qualified defined contribution plan may include a qualified 

cash or deferred arrangement under which employees may elect to 
have plan contributions (‘‘elective deferrals’’) made rather than re-
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350 Sec. 408(p). 
351 Secs. 408 and 408A. 
352 The limit in 2020 and 2021 is also $6,000. 
353 Sec. 219(b)(2) and (5), as referenced in secs. 408(a)(1) and (b)(2)(B) and 408A(c)(2). Under 

section 4973, IRA contributions in excess of the applicable limit are generally subject to an ex-
cise tax of six percent per year until withdrawn. 

ceive cash compensation (commonly called a ‘‘section 401(k) plan’’). 
A SIMPLE IRA plan is an employer-sponsored retirement plan 
funded with individual retirement arrangements (‘‘IRAs’’) that also 
allows employees to make elective deferrals.350 Section 401(k) 
plans and SIMPLE IRA plans may be designed so that the em-
ployee will receive cash compensation unless the employee affirma-
tively elects to make elective deferrals to the plan. Alternatively, 
a plan may provide that elective deferrals are made at a specified 
rate (when the employee becomes eligible to participate) unless the 
employee elects otherwise (i.e., affirmatively elects not to make con-
tributions or to make contributions at a different rate). This alter-
native plan design is referred to as automatic enrollment. 

Explanation of Provision 

Under the provision, an eligible employer is allowed a credit of 
$500 per year for up to three years for startup costs for new section 
401(k) plans and SIMPLE IRA plans that include automatic enroll-
ment, in addition to the plan startup credit allowed under present 
law. An eligible employer is also allowed a credit of $500 per year 
for up to three years if it converts an existing plan to an automatic 
enrollment design. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2019. 

6. Certain taxable non-tuition fellowship and stipend pay-
ments treated as compensation for IRA purposes (sec. 
106 of the Act and sec. 219 of the Code) 

Present Law 

There are two general types of individual retirement arrange-
ments (‘‘IRAs’’): traditional IRAs and Roth IRAs.351 The total 
amount that an individual may contribute to one or more IRAs for 
a year is generally limited to the lesser of: (1) a dollar amount 
($6,000 for 2019) 352; and (2) the amount of the individual’s com-
pensation that is includible in gross income for the year.353 In the 
case of an individual who has attained age 50 by the end of the 
year, the dollar amount is increased by $1,000. In the case of a 
married couple, contributions can be made up to the dollar limit for 
each spouse if the combined compensation of the spouses that is in-
cludible in gross income is at least equal to the contributed 
amount. An individual may make contributions to a traditional IRA 
(up to the contribution limit) without regard to his or her adjusted 
gross income. 

An individual may deduct his or her contributions to a tradi-
tional IRA if neither the individual nor the individual’s spouse is 
an active participant in an employer-sponsored retirement plan. If 
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354 Sec. 219(g). 
355 Sec. 408A(c)(3). 
356 Under a special rule in section 219(f)(1), alimony that is includible in gross income under 

section 71 is treated as compensation for IRA contribution purposes. 
357 Sec. 219. 
358 Sec. 219(g). 
359 Sec. 408(o). The annual contribution limit for IRAs is coordinated so that the maximum 

amount that can be contributed to all of an individual’s IRAs (both traditional and Roth) for 
a taxable year is the lesser of a certain dollar amount ($6,000 for 2019, 2020, and 2021) or the 
individual’s compensation. 

360 Sec. 219(d)(1). 

an individual or the individual’s spouse is an active participant in 
an employer-sponsored retirement plan, the deduction is phased 
out for taxpayers with adjusted gross income over certain levels.354 

Individuals with adjusted gross income below certain levels may 
make contributions to a Roth IRA (up to the contribution limit).355 
Contributions to a Roth IRA are not deductible. 

As described above, an individual’s IRA contributions generally 
cannot exceed the amount of his or her compensation that is in-
cludible in gross income. Subject to the rule for spouses, described 
above, an individual who has no includible compensation income 
generally is not eligible to make IRA contributions, even if the indi-
vidual has other income that is includible in gross income.356 

Explanation of Provision 

Under the provision, an amount includible in an individual’s in-
come and paid to the individual to aid the individual in the pursuit 
of graduate or postdoctoral study or research (such as a fellowship, 
stipend, or similar amount) is treated as compensation for purposes 
of IRA contributions. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2019. 

7. Repeal of maximum age for traditional IRA contributions 
(sec. 107 of the Act and sec. 219 of the Code) 

Present Law 

IRA rules 
An individual may make deductible contributions to a traditional 

IRA up to the IRA contribution limit if neither the individual nor 
the individual’s spouse is an active participant in an employer- 
sponsored retirement plan.357 If an individual (or the individual’s 
spouse) is an active participant in an employer-sponsored retire-
ment plan, the deduction is phased out for taxpayers with adjusted 
gross income (‘‘AGI’’) for the taxable year over certain indexed lev-
els.358 To the extent an individual cannot or does not make deduct-
ible contributions to a traditional IRA, the individual may make 
nondeductible contributions to a traditional IRA (without regard to 
AGI limits). Alternatively, subject to AGI limits, an individual may 
make nondeductible contributions to a Roth IRA.359 

An individual who has attained age 701⁄2 by the close of a year 
is not permitted to make contributions to a traditional IRA.360 This 
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361 Sec. 408A(c)(4). 
362 Sec. 408(d)(8). The exclusion does not apply to distributions from employer-sponsored re-

tirement plans, including SIMPLE IRAs and simplified employee pensions (‘‘SEPs’’). 
363 Supporting organizations are described in sec. 509(a)(3). 
364 Defined in section 4966(d)(2). 

restriction does not apply to contributions to a Roth IRA.361 In ad-
dition, employees over age 701⁄2 are not precluded from contrib-
uting to employer-sponsored plans. 

Qualified charitable distributions 
Otherwise taxable IRA distributions from a traditional or Roth 

IRA are excluded from gross income to the extent they are qualified 
charitable distributions.362 The exclusion may not exceed $100,000 
per taxpayer per taxable year. Special rules apply in determining 
the amount of an IRA distribution that is otherwise taxable. The 
otherwise applicable rules regarding taxation of IRA distributions 
and the deduction of charitable contributions continue to apply to 
distributions from an IRA that are not qualified charitable distribu-
tions. 

A qualified charitable distribution is any distribution from an 
IRA directly by the IRA trustee to an organization described in sec-
tion 170(b)(1)(A) (generally, public charities) other than a sup-
porting organization 363 or a donor advised fund.364 Distributions 
are eligible for the exclusion only if made on or after the date the 
owner attains age 701⁄2 and only to the extent the distribution 
would be includible in gross income (without regard to this provi-
sion). 

The exclusion applies only if a charitable contribution deduction 
for the entire distribution otherwise would be allowable (under 
present law), determined without regard to the generally applicable 
percentage limitations. Distributions that are excluded from gross 
income by reason of the qualified charitable distribution provision 
are not taken into account in determining the deduction for chari-
table contributions under section 170. 

Explanation of Provision 

The provision repeals the prohibition on contributions to a tradi-
tional IRA by an individual who has attained age 701⁄2. 

The provision also amends the rules relating to qualified chari-
table distributions to coordinate with this repeal so that an indi-
vidual who receives a deduction for a contribution to a traditional 
IRA for years ending on or after age 701⁄2 is not eligible to exclude 
such amount from income as a qualified charitable distribution. 
Thus, under the provision, the amount of qualified charitable dis-
tributions otherwise excludable from an individual’s gross income 
for a taxable year is reduced (but not below zero) by the excess of 
(i) the aggregate amount of deductions allowed to the taxpayer for 
contributions to a traditional IRA for taxable years ending on or 
after the individual attains age 701⁄2, over (ii) the aggregate 
amount of reductions for all taxable years preceding the current 
year. 
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365 There are certain exceptions to this rule for loans, for example, individuals eligible to re-
ceive a coronavirus-related distribution under section 2202 of the CARES Act (Pub. L. No. 116– 
136) may take a loan during a specified period of time equal to the lesser of the present value 
of the nonforfeitable accrued benefit of the employee under the plan or $100,000 (and certain 
other rules apply to such loans). Special rules for loans also apply for certain individuals im-
pacted by specified disasters. See, e.g., section 302 of the Taxpayer Certainty and Disaster Tax 
Relief Act of 2020 (Division EE of Pub. L. No. 116–260). 

366 Sec. 72(p). 

Effective Date 

The repeal of the prohibition on contributions to a traditional 
IRA by an individual who has attained age 701⁄2 applies to con-
tributions made for taxable years beginning after December 31, 
2019. The coordinating provision related to qualified charitable dis-
tributions is effective for distributions made for taxable years be-
ginning after December 31, 2019. 

8. Qualified employer plans prohibited from making loans 
through credit cards and other similar arrangements 
(sec. 108 of the Act and sec. 72(p) of the Code) 

Present Law 

Employer-sponsored retirement plans may provide loans to par-
ticipants. Unless a retirement plan loan satisfies certain require-
ments in both form and operation, the amount of the loan is a 
deemed distribution from the retirement plan. There are certain re-
quirements that the loan must satisfy for a retirement plan to be 
able to make a loan to a participant. First, the loan amount must 
not exceed the lesser of 50 percent of the participant’s account bal-
ance or $50,000 (generally taking into account outstanding bal-
ances of previous loans).365 Second, the loan’s terms must provide 
for a repayment period of not more than five years (except for a 
loan specifically designated to purchase a home). Third, level amor-
tization of loan payments must be made not less frequently than 
quarterly.366 Thus, if an employee stops making payments on a 
loan before the loan is repaid, a deemed distribution of the out-
standing loan balance generally occurs. A deemed distribution of an 
unpaid loan balance generally is taxed as though an actual dis-
tribution occurred, including being subject to a 10-percent early 
distribution tax, if applicable. A deemed distribution is not eligible 
for rollover to another eligible retirement plan. Subject to the limit 
on the amount of loans, which precludes any additional loan that 
would cause the limit to be exceeded, the rules relating to loans do 
not limit the number of loans an employee may obtain from a plan. 
Some arrangements have developed under which an employee can 
access plan loans through the use of a credit card or similar mecha-
nism. 

Explanation of Provision 

Under the provision, a plan loan that is made through the use 
of a credit card or similar arrangement does not meet the require-
ments for loan treatment applicable to qualified retirement plans 
and is therefore a deemed distribution. 
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367 Secs. 401(a), 403(a) and (b), and 457(b) and (e)(1)(A). 
368 Sec. 401(k)(2)(B). Similar restrictions apply to certain other contributions, such as em-

ployer matching or nonelective contributions required under the nondiscrimination safe harbors 
under section 401(k). 

Effective Date 

The provision applies to loans made after the date of enactment. 

9. Portability of lifetime income options (sec. 109 of the Act 
and secs. 401(a), 401(k), 403(b), and 457(d) of the Code) 

Present Law 

Distribution restrictions for accounts under employer-spon-
sored plans 

Types of plans and contributions 
Tax-favored employer-sponsored retirement plans under which 

individual accounts are maintained for employees include qualified 
defined contribution plans, tax-deferred annuity plans (referred to 
as ‘‘section 403(b)’’ plans), and eligible deferred compensation plans 
of State and local government employers (referred to as ‘‘govern-
mental section 457(b)’’ plans).367 

Contributions to a qualified defined contribution plan or section 
403(b) plan may include some or all of the following types of con-
tributions: 

• Pretax elective deferrals (that is, pretax contributions 
made at the election of an employee in lieu of receiving cash 
compensation), 

• After-tax designated Roth contributions (that is, elective 
deferrals made on an after-tax basis to a Roth account under 
the plan), 

• After-tax employee contributions (other than designated 
Roth contributions), 

• Pretax employer matching contributions (that is, employer 
contributions made as a result of an employee’s elective defer-
rals, designated Roth contributions, or after-tax contributions), 
and 

• Pretax employer nonelective contributions (that is, em-
ployer contributions made without regard to whether an em-
ployee makes elective deferrals, designated Roth contributions, 
or after-tax contributions). 

Contributions to a governmental section 457(b) plan generally 
consist of pretax elective deferrals and, if provided for under the 
plan, designated Roth contributions. 

Restrictions on in-service distributions 
The terms of an employer-sponsored retirement plan generally 

determine when distributions are permitted. However, in some 
cases, statutory restrictions on distributions may apply. 

Elective deferrals under a qualified defined contribution plan are 
subject to statutory restrictions on distribution before severance 
from employment, referred to as ‘‘in-service’’ distributions.368 In- 
service distributions of elective deferrals (and related earnings) 
generally are permitted only after attainment of age 591⁄2 or termi-
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369 The Bipartisan Budget Act of 2018, Pub. L. No. 115–123 (‘‘BBA’’), amends certain hardship 
distribution rules applicable to 401(k) plans, effective for plan years beginning after December 
31, 2018. One such amendment under BBA section 41114 permits earnings on elective deferrals 
under a section 401(k) plan, as well as qualified nonelective contributions and qualified match-
ing contributions (and attributable earnings), to be distributed on account of hardship. 

370 Rev. Rul. 71–295, 1971–2 C.B. 184, and Treas. Reg. sec. 1.401–1(b)(1)(ii). Similar rules 
apply to a stock bonus plan. Treas. Reg. sec. 1.401–1(b)(1)(iii). 

371 Sec. 401(a)(36) as modified by sec. 104(b) of the Bipartisan American Miners Act of 2019 
(Division M of Pub. L. No. 116–94). 

372 Sec. 403(b)(7)(A)(ii) and (11). 
373 Sec. 457(d)(1)(A) as modified by sec. 104(a) of Division M, ‘‘Bipartisan American Miners,’’ 

of Pub. L. No. 116–94, Further Consolidated Appropriations Act, 2020, December 20, 2019. 
374 Secs. 402(a), 403(b)(1), and 457(a)(1). Under section 402A(d), a qualified distribution from 

a designated Roth account under an employer-sponsored plan is not includible in income. 
375 Sec. 72(t). 
376 Secs. 402(c), 402A(c)(3), 403(b)(8), and 457(e)(16). 

nation of the plan. In-service distributions of elective deferrals (but 
not related earnings) are also permitted in the case of hardship.369 

Other distribution restrictions may apply to contributions under 
certain types of qualified defined contribution plans. A profit-shar-
ing plan generally may allow an in-service distribution of an 
amount contributed to the plan only after a fixed number of years 
(not less than two).370 A money purchase pension plan generally 
may not allow an in-service distribution before attainment of age 
591⁄2 (or attainment of normal retirement age under the plan if ear-
lier) or termination of the plan.371 

Elective deferrals under a section 403(b) plan are subject to in- 
service distribution restrictions similar to those applicable to elec-
tive deferrals under a qualified defined contribution plan, and, in 
some cases, other contributions to a section 403(b) plan are subject 
to similar restrictions.372 Deferrals under a section 457(b) plan are 
subject to in-service distribution restrictions similar to those appli-
cable to elective deferrals under a qualified defined contribution 
plan. In-service distribution restrictions apply under a section 
457(b) plan until age 701⁄2, except that, in the case of a govern-
mental section 457(b) plan, in-service distribution restrictions apply 
until attainment of age 591⁄2).373 

Distributions and rollovers 
A distribution from an employer-sponsored retirement plan is 

generally includible in income except for any portion attributable 
to after-tax contributions, which result in basis.374 Unless an ex-
ception applies, in the case of a distribution before age 591⁄2 from 
a qualified retirement plan or a section 403(b) plan, any amount 
included in income is subject to an additional 10-percent tax, re-
ferred to as the ‘‘early withdrawal’’ tax.375 

A distribution from an employer-sponsored retirement plan gen-
erally may be rolled over on a nontaxable basis to another such 
plan or to an individual retirement arrangement (‘‘IRA’’), either by 
a direct transfer to the recipient plan or IRA or by contributing the 
distribution to the recipient plan or IRA within 60 days of receiving 
the distribution.376 If the distribution from an employer-sponsored 
retirement plan consists of property, the rollover is accomplished 
by a transfer or contribution of the property to the recipient plan 
or IRA. 
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377 In the case of a plan subject to ERISA, a participant’s exercise of control over the invest-
ment of the assets in his or her account by choosing among the investment options offered under 
the plan does not relieve a plan fiduciary from the duty to prudently select and monitor the 
investment options offered to participants. 29 C.F.R. sec. 2550.404c–1(d)(2)(iv); Tibble v. Edison 
International, No. 13–550, 135 S. Ct. 1823 (2015). The exercise of the duty to monitor invest-
ment options may result in a change in the options offered. 

378 For this purpose, an employer-sponsored retirement plan or IRA means such a plan or IRA 
that is an eligible retirement plan under section 402(c)(8)(B). 

Investment of accounts under employer-sponsored plans 
Qualified defined contribution plans, section 403(b) plans, and 

governmental section 457(b) plans commonly allow employees to di-
rect the manner in which their accounts are invested. Employees 
may be given a choice among specified investments, such as a 
choice of specified mutual funds, and, in some cases, may be able 
to direct the investment of their accounts in any product, instru-
ment, or investment offered in the market. 

The investment options under a particular employer-sponsored 
retirement plan may change at times.377 Similarly, a plan that al-
lows employees to direct the investment of their accounts in any 
product, instrument, or investment offered in the market may be 
amended to limit the investments that can be held in the plan. In 
these cases, employees may be required to change the investments 
held within their accounts. 

The terms of some investments impose a charge or fee when the 
investment is liquidated, particularly if the investment is liq-
uidated within a particular period after acquisition. For example, 
a lifetime income product, such as an annuity contract, may impose 
a surrender charge if the investment is discontinued. 

If an employee must liquidate an investment held in an em-
ployer-sponsored retirement plan because of a change in invest-
ment options or a limit on investments held in the plan, the em-
ployee may be subject to a charge or fee as described above. In ad-
dition, restrictions on in-service distributions may prevent the em-
ployee from preserving the investment through a rollover. 

Explanation of Provision 

Under the provision, if a lifetime income investment is no longer 
authorized to be held as an investment option under a qualified de-
fined contribution plan (including a section 401(k) plan), a section 
403(b) plan, or a governmental section 457(b) plan, except as other-
wise provided in guidance, the plan does not fail to satisfy the Code 
requirements applicable to the plan solely by reason of allowing (1) 
qualified distributions of a lifetime income investment, or (2) dis-
tributions of a lifetime income investment in the form of a qualified 
plan distribution annuity contract. Such a distribution must be 
made within the 90-day period ending on the date when the life-
time income investment is no longer authorized to be held as an 
investment option under the plan. 

For purposes of the provision, a qualified distribution is a direct 
trustee-to-trustee transfer to another employer-sponsored retire-
ment plan or IRA.378 A lifetime income investment is an invest-
ment option designed to provide an employee with election rights 
(1) that are not uniformly available with respect to other invest-
ment options under the plan, and (2) that are rights to a lifetime 
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379 For this purpose, an employer-sponsored retirement plan contract is an annuity contract 
distributed from an eligible retirement plan described in section 402(c)(8)(B) other than an IRA 
or individual retirement annuity. 

380 Sec. 402A. 
381 Sec. 403(b)(7). 

income feature available through a contract or other arrangement 
offered under the plan (or under another employer-sponsored re-
tirement plan or IRA through a direct trustee-to-trustee transfer). 
A lifetime income feature is (1) a feature that guarantees a min-
imum level of income annually (or more frequently) for at least the 
remainder of the life of the employee or the joint lives of the em-
ployee and the employee’s designated beneficiary, or (2) an annuity 
payable on behalf of the employee under which payments are made 
in substantially equal periodic payments (not less frequently than 
annually) over the life of the employee or the joint lives of the em-
ployee and the employee’s designated beneficiary. Finally, a quali-
fied plan distribution annuity contract is an annuity contract pur-
chased for a participant and distributed to the participant by an 
employer-sponsored retirement plan or an employer-sponsored re-
tirement plan contract.379 

Effective Date 

The provision applies to plan years beginning after December 31, 
2019. 

10. Treatment of custodial accounts on termination of sec-
tion 403(b) plans (sec. 110 of the Act and sec. 403(b) of 
the Code) 

Present Law 

Tax-sheltered annuities (section 403(b) plans) 
Section 403(b) plans are a form of tax-favored employer-spon-

sored plan that provide tax benefits similar to qualified retirement 
plans. Section 403(b) plans may be maintained only by (1) chari-
table tax-exempt organizations, and (2) educational institutions of 
State or local governments (that is, public schools, including col-
leges and universities). Many of the rules that apply to section 
403(b) plans are similar to the rules applicable to qualified retire-
ment plans, including section 401(k) plans. Employers may make 
nonelective or matching contributions to such plans on behalf of 
their employees, and the plans may provide for employees to make 
pretax elective deferrals, designated Roth contributions (held in 
designated Roth accounts),380 or other after-tax contributions. Gen-
erally, section 403(b) plans provide for contributions toward the 
purchase of annuity contracts or provide for contributions to be 
held in custodial accounts for each employee. In the case of con-
tributions to custodial accounts under a section 403(b) plan, the 
amounts must be invested only in regulated investment company 
stock.381 Contributions to a custodial account are not permitted to 
be distributed before the employee dies, attains age 591⁄2, has a 
severance from employment, or, in the case of elective deferrals, en-
counters financial hardship. 

A section 403(b) plan is permitted to contain provisions that pro-
vide for plan termination and that allow accumulated benefits to 
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382 Treas. Reg. sec. 1.403(b)–10(a). 
383 Sec. 403(b)(8). Similar rules apply to distributions from qualified retirement plans and gov-

ernmental section 457(b) plans. 
384 Under section 402(c)(11), any distribution to a beneficiary other than the participant’s sur-

viving spouse is only permitted to be rolled over to an IRA using a direct rollover; 60-day roll-
overs are not available to nonspouse beneficiaries. 

385 Sec. 402(c)(4). Treas. Reg. sec. 1.402(c)–1 identifies certain other payments that are not eli-
gible for rollover, including, for example, certain corrective distributions, loans that are treated 
as deemed distributions under section 72(p), and dividends on employer securities as described 
in section 404(k). 

386 Sec. 408A(d)(3). Similar rules apply to qualified retirement plans and governmental section 
457(b) plans. 

387 Sec. 402A(d)(4). Similar rules apply to qualified retirement plans and governmental section 
457(b) plans. 

be distributed on termination.382 In order for a plan termination to 
be effectuated, however, all plan assets must be distributed to par-
ticipants. 

Rollovers 
A distribution from a section 403(b) plan that is an eligible roll-

over distribution may be rolled over to an eligible retirement plan 
(which include another 403(b) plan, a qualified retirement plan, 
and an IRA).383 The rollover generally can be achieved by direct 
rollover (direct payment from the distributing plan to the recipient 
plan) or by contributing the distribution to the eligible retirement 
plan within 60 days of receiving the distribution (‘‘60-day roll-
over’’).384 

Amounts that are rolled over are usually not included in gross 
income. Generally, a distribution of any portion of the balance to 
the credit of a participant is an eligible rollover distribution with 
exceptions, for example, certain periodic payments, required min-
imum distributions, and hardship distributions are not eligible roll-
over distributions.385 

Roth conversions 
Distributions from section 403(b) plans may be rolled over into 

a Roth IRA.386 Distributions from these plans that are rolled over 
into a Roth IRA and that are not distributions from a designated 
Roth account must be included in gross income. Further, a section 
403(b) plan that allows employees to make designated Roth con-
tributions may allow employees to elect to transfer amounts held 
in accounts that are not designated Roth accounts into designated 
Roth accounts, but the amount transferred must be included in in-
come as though it were distributed.387 

Approved nonbank trustees required for IRAs 
An IRA can be a trust, a custodial account, or an annuity con-

tract. The Code requires that the trustee or custodian of an IRA 
be a bank (which is generally subject to Federal or State super-
vision) or an IRS-approved nonbank trustee, that an annuity con-
tract be issued by an insurance company (which is subject to State 
supervision), and that an IRA trust or custodial account be created 
and organized in the United States. 

In order for a trustee or custodian that is not a bank to be an 
IRA trustee or custodian, the entity must apply to the IRS for ap-
proval. Treasury Regulations list a number of factors that are 
taken into account in approving an applicant to be a nonbank 
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388 Treas. Reg. sec. 1.408–2(e). 
389 2011–10 I.R.B. 534, March 7, 2011. 

trustee.388 The applicant must demonstrate fiduciary ability (abil-
ity to act within accepted rules of fiduciary conduct including con-
tinuity and diversity of ownership), capacity to account (experience 
and competence with respect to accounting for the interests of a 
large number of individuals), fitness to handle funds (experience 
and competence with respect to other activities normally associated 
with handling of retirement funds), and ability to satisfy other 
rules of fiduciary conduct, which includes a net worth requirement. 
Because it is an objective requirement that may be difficult for 
some applicants to satisfy, the net worth requirement may be the 
most significant of the requirements for nonbank trustees. 

To be approved, the entity must have a net worth of at least 
$250,000 at the time of the application. There is a maintenance 
rule that varies depending on whether the trustee is an active 
trustee or a passive trustee and that includes minimum dollar 
amounts and minimum amounts as a percentage of assets held in 
fiduciary accounts. A special rule is provided for nonbank trustees 
that are members of the Security Investor Protection Corporation 
(‘‘SIPC’’). 

Explanation of Provision 

Under the provision, the Secretary of the Treasury is directed to 
issue guidance within six months after the date of enactment to 
provide that, if an employer terminates a section 403(b) plan under 
which amounts are contributed to custodial accounts, the plan ad-
ministrator or custodian may distribute an individual custodial ac-
count in kind to a participant or beneficiary of the plan, and the 
distributed custodial account must be maintained by the custodian 
on a tax-deferred basis as a section 403(b)(7) custodial account, 
similar to the treatment of fully-paid individual annuity contracts 
under Revenue Ruling 2011–7,389 until amounts are actually paid 
to the participant or beneficiary. In addition, such guidance must 
provide that (1) the section 403(b)(7) status of the distributed cus-
todial account is generally maintained if such account thereafter 
adheres to the requirements of section 403(b) in effect at the time 
of the account’s distribution, and (2) a custodial account is not con-
sidered distributed to the participant or beneficiary if the employer 
has any material retained rights under the account (the employer, 
however, is not treated as retaining material rights simply because 
the custodial account was originally opened under a group con-
tract). 

The provision directs such guidance to apply retroactively for 
taxable years beginning after December 31, 2008. 

Effective Date 

The provision is effective upon date of enactment. 
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390 Sec. 403(b)(1)(A) and (7). 
391 Sec. 403(b)(9)(B), referring to organizations exempt from tax under section 501(c)(3). For 

this purpose, a church or a convention or association of churches includes an organization de-
scribed in section 414(e)(3)(A), that is, an organization, the principal purpose or function of 
which is the administration or funding of a plan or program for the provision of retirement bene-
fits or welfare benefits; or both, for the employees of a church or a convention or association 
of churches, provided that the organization is controlled by or associated with a church or a con-
vention or association of churches. 

392 Sec. 403(b)(1)(D) and (12). 

11. Clarification of retirement income account rules relating 
to church-controlled organizations (sec. 111 of the Act 
and sec. 403(b)(9) of the Code) 

Present Law 

A plan sponsor or administrator generally must invest assets of 
a tax-sheltered annuity plan (a ‘‘section 403(b)’’ plan) in annuity 
contracts or mutual funds.390 However, the restrictions on invest-
ments do not apply to a retirement income account, which is a de-
fined contribution program established or maintained by a church, 
or a convention or association of churches, to provide benefits 
under the plan to employees of a religious, charitable or similar 
tax-exempt organization.391 

Certain rules prohibiting discrimination in favor of highly com-
pensated employees, which apply to section 403(b) plans generally, 
do not apply to a plan maintained by a church or qualified church- 
controlled organization.392 For this purpose, the term ‘‘church’’ in-
cludes a church, a convention or association of churches, or an ele-
mentary or secondary school that is controlled, operated, or prin-
cipally supported by a church or by a convention or association of 
churches, and includes a qualified church-controlled organization 
(‘‘QCCO’’). A QCCO is any church-controlled tax-exempt organiza-
tion other than an organization that: (1) offers goods, services, or 
facilities for sale, other than on an incidental basis, to the general 
public, other than goods, services, or facilities that are sold at a 
nominal charge substantially less than the cost of providing the 
goods, services, or facilities; and (2) normally receives more than 25 
percent of its support from either governmental sources, or receipts 
from admissions, sales of merchandise, performance of services, or 
furnishing of facilities, in activities that are not unrelated trades 
or businesses, or from both. Church-controlled organizations that 
are not QCCOs are generally referred to as ‘‘non-QCCOs.’’ 

In recent years, a question has arisen as to whether employees 
of non-QCCOs may be covered under a section 403(b) plan that 
consists of a retirement income account. 

Explanation of Provision 

The provision clarifies that a retirement income account may 
cover (1) a duly ordained, commissioned, or licensed minister of a 
church in the exercise of his or her ministry, regardless of the 
source of his or her compensation; (2) an employee of an organiza-
tion, whether a civil law corporation or otherwise, that is exempt 
from tax under section 501 and is controlled by or associated with 
a church or a convention or association of churches; and (3) an em-
ployee who is included in a church plan under certain cir-
cumstances after separation from the service of a church, a conven-
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393 These individuals are described in section 414(e)(3)(B) and (E). 
394 Defined contribution plans include money purchase pension plans, profit-sharing plans, 

and stock bonus plans. Certain pre-ERISA money purchase plans and rural cooperative plans 
may also include a qualified cash or deferred arrangement. Except for certain grandfathered 
plans, a State or local governmental employer may not maintain a section 401(k) plan. 

395 Elective deferrals are generally made on a pretax basis, excludable from the participant’s 
gross income when contributed but includable with attributable earnings when distributed. 
However, under section 402A, a section 401(k) plan is permitted to include a ‘‘qualified Roth 
contribution program’’ that permits a participant to elect to have all or a portion of the partici-
pant’s elective deferrals under the plan treated as designated Roth contributions. Designated 
Roth contributions are not excludable from the participant’s gross income when contributed, but 
qualified distributions of designated Roth contributions and attributable earnings are excluded 
from gross income (even though the earnings are not previously taxed). A qualified distribution 
is a distribution made after the end of a specified period (generally five years after the partici-
pant’s first designated Roth contribution) and that is (1) made on or after the date on which 
the participant attains age 591⁄2, (2) made to a beneficiary (or to the estate of the participant) 
on or after the death of the participant, or (3) attributable to the participant’s being disabled. 

396 For 2020 and 2021, this amount is $19,500. 
397 For 2020 and 2021, this amount is $6,500. 
398 Secs. 402(g) and 414(v). 

tion or association of churches, or an organization described 
above.393 

Effective Date 

The provision applies to years beginning before, on, or after the 
date of enactment. 

12. Qualified cash or deferred arrangements must allow 
long-term employees working more than 500 but less 
than 1,000 hours per year to participate (sec. 112 of the 
Act and secs. 401(k) and 410 of the Code) 

Present Law 

Qualified retirement plans 
Qualified retirement plans are of two general types: defined ben-

efit plans, under which benefits are determined under a plan for-
mula and paid from general plan assets, rather than individual ac-
counts; and defined contribution plans which include section 401(k) 
plans, under which benefits are based on a separate account for 
each participant, to which are allocated contributions, earnings, 
and losses. 

A section 401(k) plan is a profit-sharing or stock bonus plan 394 
that contains a qualified cash or deferred arrangement under 
which employees may make elective deferrals.395 Section 401(k) 
plans may be designed so that elective deferrals are made only if 
the employee affirmatively elects them. Alternatively, a section 
401(k) plan may provide for ‘‘automatic enrollment,’’ under which 
elective deferrals are made at a specified rate (referred to as a ‘‘de-
fault rate’’) when an employee becomes eligible to participate un-
less the employee affirmatively elects not to make contributions or 
to make contributions at a different rate. Other special rules apply 
to such arrangements. The maximum annual amount of elective de-
ferrals that can be made by an employee to a section 401(k) plan 
for a year is $19,000 (for 2019) 396 plus $6,000 397 for employees age 
50 or older (catch-up contribution amount) or, if less, the employ-
ee’s compensation.398 Section 401(k) plans may provide for match-
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399 Sec. 401(m). Matching contributions can also be made on account of after-tax employee con-
tributions. 

400 Secs. 401(a)(3) and 410(a)(1). Parallel requirements generally apply to plans of private em-
ployers under section 202 of the Employee Retirement Income Security Act of 1974 (‘‘ERISA’’). 
Governmental plans under section 414(d) and church plans under section 414(e) are generally 
exempt from these Code requirements and from ERISA. 

401 Sec. 410(a)(2). 
402 Sec. 401(k)(2)(D). 
403 Secs. 401(a)(7) and 411. Governmental plans and church plans are generally exempt from 

these Code requirements. Parallel requirements generally apply to plans of private employers 
under sections 203–204 of ERISA. 

404 Secs. 411(a)(1) and 401(k)(2)(C). Certain nonelective contributions under a section 401(k) 
plan and employer matching contributions with respect to elective deferrals must also be non-
forfeitable at all times. 

405 Sec. 411(a)(2)(B). Section 411(a)(3) provides certain permitted forfeitures for accrued bene-
fits that are otherwise 100 percent vested, including, for example, forfeiture upon the partici-
pant’s death or withdrawal of mandatory employee contributions and suspension of benefits 
upon reemployment. 

ing contributions, which are made on account of elective defer-
rals,399 and may provide for employer nonelective contributions. 

Participation requirement 
A qualified retirement plan generally can delay participation in 

the plan based on attainment of age or completion of years of serv-
ice but not beyond the later of completion of one year of service 
(that is, a 12-month period with at least 1,000 hours of service) or 
attainment of age 21.400 A plan also cannot exclude an employee 
from participation (on the basis of age) when that employee has at-
tained a specified age.401 Employees can be excluded from plan 
participation on other bases, such as job classification, as long as 
the other basis is not an indirect age or service requirement. A 
plan can provide that an employee is not entitled to an allocation 
of employer nonelective or matching contributions for a plan year 
unless the employee completes either 1,000 hours of service during 
the plan year or is employed on the last day of the year even if the 
employee previously completed 1,000 hours of service in a prior 
year. However, once an employee has completed 1,000 hours of 
service during a plan year, an employee cannot be precluded from 
making elective deferrals based on a service requirement.402 

Vesting 
Qualified retirement plans are subject to requirements as to the 

period of service after which a participant’s right to his or her ac-
crued benefit must be nonforfeitable (that is, ‘‘vested’’).403 Gen-
erally, a year of vesting service is only required to be credited if 
an employee completes 1,000 hours of service during the year. 

In the case of a defined contribution plan, a participant’s accrued 
benefit is the balance of his or her account under the plan. The por-
tion of an employee’s account balance attributable to employee 
after-tax contributions and elective deferrals must be nonforfeitable 
at all times.404 Generally, the portion of an employee’s account bal-
ance attributable to nonelective or matching contributions must be-
come nonforfeitable after the completion of a specified number of 
years of service in accordance with one of two minimum vesting 
schedules.405 Under the first vesting schedule, the participant’s ac-
crued benefit derived from employer contributions must become 
100 percent vested upon completion of no more than three years of 
service (often referred to as ‘‘three year cliff vesting’’). Under the 
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406 Sections 401(a)(3) and 410(b) deal with the minimum coverage requirement; section 
401(a)(4) deals with the general nondiscrimination requirements, with related rules in section 
401(a)(5). Detailed regulations implement the statutory requirements. Governmental plans are 
generally exempt from these requirements. 

407 Sec. 414(q). For 2020 and 2021, this amount is $130,000. At the election of the employer, 
employees who are highly compensated based on compensation may be limited to the top 20 per-
cent highest paid employees. A nonhighly compensated employee is an employee other than a 
highly compensated employee. 

408 A plan or portion of a plan covering collectively bargained employees is generally deemed 
to satisfy the nondiscrimination requirements. 

second vesting schedule (referred to as ‘‘graduated vesting’’), the 
participant’s accrued benefit derived from employer contributions 
must become vested ratably at least over the period from two to six 
years of service. 

Minimum coverage and nondiscrimination requirements 

In general 
A qualified retirement plan is prohibited from discriminating in 

favor of highly compensated employees, referred to as the non-
discrimination requirements. These requirements are intended to 
ensure that a qualified retirement plan provides meaningful bene-
fits to an employer’s rank-and-file employees, so that qualified re-
tirement plans achieve the goal of retirement security for both 
lower-paid and higher-paid employees. The nondiscrimination re-
quirements consist of a minimum coverage requirement and gen-
eral nondiscrimination requirements.406 For purposes of these re-
quirements, an employee generally is treated as highly com-
pensated if the employee (1) was a five-percent owner of the em-
ployer at any time during the year or the preceding year, or (2) had 
compensation for the preceding year in excess of $125,000 (for 
2019).407 

The minimum coverage and general nondiscrimination require-
ments apply annually on the basis of the plan year. In applying 
these requirements, employees of all members of a controlled group 
or affiliated service group are treated as employed by a single em-
ployer. Employees who have not satisfied minimum age and service 
conditions under the plan, certain nonresident aliens, and employ-
ees covered by a collective bargaining agreement are generally dis-
regarded.408 However, a plan that covers employees with less than 
a year of service or who are under age 21 must generally include 
those employees in any nondiscrimination test for the year but can 
test the plan for nondiscrimination in two parts: (1) by separately 
testing the portion of the plan covering employees who have not 
completed a year of service or are under age 21 and treating all of 
the employer’s employees with less than a year of service or under 
age 21 as the only employees of the employer; and (2) then testing 
the rest of the plan taking into account the rest of the employees 
of the employer and excluding those employees. If a plan does not 
satisfy the nondiscrimination requirements on its own, it may in 
some circumstances be aggregated with another plan, and the two 
plans tested together as a single plan. 

Minimum coverage requirement 
Under the minimum coverage requirement, the plan’s coverage of 

employees must be nondiscriminatory. This is determined by calcu-
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409 Treas. Reg. sec. 1.401(a)(4)–1. With respect to the amount of contributions, employee elec-
tive deferrals under a section 401(k) plan and employer matching contributions and after-tax 
employee contributions to a defined contribution plan are subject to special testing rules, rather 
than being included in applying the general nondiscrimination requirements. In addition, the 
amount of employer contributions to an ESOP is tested separately from other employer contribu-
tions. Rules applicable to benefits, rights and features and the timing of plan amendments are 
provided in Treas. Reg. secs. 1. 401(a)(4)–4 and –5 respectively. 

410 These approaches are explained in Treas. Reg. secs. 1.401(a)(4)–2, –3, and –8. Sections 
401(a)(5)(C)–(D) and 401(l) and Treas. Reg. secs. 1.401(a)(4)–7 and 1.401(l)–1 through –6 provide 
rules under which nondiscrimination testing may take into account the employer-paid portion 
of social security taxes or benefits, referred to as permitted disparity. 

411 Treas. Reg. sec. 1.401(a)(4)–8. 
412 Sec. 401(a)(5)(B); sec. 401(a)(17). The limit on compensation that may be taken into ac-

count is $285,000 for 2020, and $290,000 for 2021. 

lating the plan’s ratio percentage, that is, the ratio of the percent-
age of nonhighly compensated employees (of all nonhighly com-
pensated employees in the workforce) covered under the plan to the 
percentage of highly compensated employees covered. In the case of 
a section 401(k) plan, the right to make elective deferrals, the right 
to receive matching contributions, and the allocation of nonelective 
contributions are each tested separately for nondiscriminatory cov-
erage as though provided under separate plans. 

If the plan’s ratio percentage is 70 percent or greater, the plan 
satisfies the minimum coverage requirement. If the plan’s ratio 
percentage is less than 70 percent, a multi-part test applies. First, 
the plan must cover a group (or ‘‘classification’’) of employees that 
is reasonable and established under objective business criteria, 
such as hourly or salaried employees (referred to as a reasonable 
classification), and the plan’s ratio percentage must be at or above 
a specific level specified in the regulations. In addition, the average 
benefit percentage test must be satisfied. Under the average ben-
efit percentage test, the average rate of contributions or benefit ac-
cruals for all nonhighly compensated employees in the workforce 
(taking into account all plans of the employer) must be at least 70 
percent of the average contribution or accrual rate of all highly 
compensated employees. 

General nondiscrimination requirements 

Nondiscrimination in the amount of contributions or bene-
fits 

There are two general approaches to testing the amount of con-
tributions or benefits under a qualified retirement plan: 409 (1) de-
sign-based safe harbors under which the benefit formula under a 
defined benefit plan, or the formula for allocating employer non-
elective contributions under a defined contribution plan to partici-
pants’ accounts, satisfies certain uniformity standards; and (2) a 
mechanical general test under which the distribution of the rates 
of benefit among highly compensated and nonhighly compensated 
employees within a plan is tested for nondiscrimination by apply-
ing a modified version of the minimum coverage requirement.410 
The safe harbors and general test may include cross-testing of 
equivalent accruals or allocations.411 A plan is not discriminatory 
merely because benefit accruals or allocations for highly com-
pensated and nonhighly compensated employees are provided as a 
percentage of compensation (up to $280,000 for 2019).412 Thus, the 
various testing approaches are generally applied to the amount of 
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413 Sec. 401(k)(3). 
414 Sec. 401(m)(2). 
415 The safe harbors that only require certain matching contributions potentially allow satis-

faction of the nondiscrimination requirement with respect to elective and matching contributions 
under a 401(k) plan for a year even though no contributions are ultimately provided to non-
highly compensated employees under the plan for the year due to a lack of voluntary participa-
tion. 

416 Secs. 401(a)(10)(B) and 416. The nature of the top-heavy test is such that a plan of a large 
business with many employees is unlikely to be top-heavy. The top-heavy requirements are 
therefore viewed as primarily affecting plans of smaller employers in which the owners partici-
pate. 

contributions or benefits provided as a percentage of compensation 
(expressed as allocation or accrual rates). 

Special nondiscrimination tests for section 401(k) plans 
A special annual nondiscrimination test, called the actual defer-

ral percentage test (the ‘‘ADP’’ test) applies to test the amount of 
elective deferrals under a section 401(k) plan.413 The ADP test gen-
erally compares the average rate of deferral for highly compensated 
employees to the average rate of deferral for nonhighly com-
pensated employees. The ADP test allows the average deferral rate 
for highly compensated employees to exceed that for nonhighly 
compensated employees within limits: (1) the average deferral rate 
for highly compensated employees can be up to 125 percent of the 
average deferral rate for nonhighly compensated employees; or (2) 
the average deferral rate for highly compensated employees can be 
two percentage points greater than the average deferral rate for 
nonhighly compensated employees or, if less, twice the average de-
ferral rate for nonhighly compensated employees. Employer match-
ing contributions and after-tax employee contributions are subject 
to a similar special nondiscrimination test (the actual contribution 
percentage test or ‘‘ACP test’’) which compares the average rate of 
matching and after-tax contributions to the plan of the two 
groups.414 

If the ADP test is not satisfied, end-of-year correction mecha-
nisms are available for the employer to make immediately vested 
additional contributions for nonhighly compensated employees (and 
certain other corrections) or to distribute deferrals of highly com-
pensated employees to such employees, so that the ADP test is sat-
isfied. Similar correction mechanisms are available for purposes of 
satisfying the ACP test. 

There are also designed-based safe harbor methods of satisfying 
the ADP and ACP tests. These safe harbors are based on the 
premise that, for a 401(k) plan with certain design features with 
respect to contributions (elective, matching, and nonelective) and 
enrollment (with or without automatic enrollment), satisfaction of 
the minimum coverage requirement is a sufficient test of whether 
the elective deferrals and matching contributions are nondiscrim-
inatory.415 

Top heavy rules 
Top-heavy rules apply to limit the extent to which accumulated 

benefits or account balances under a qualified retirement plan can 
be concentrated with key employees.416 Whereas the general non-
discrimination requirements are designed to test annual contribu-
tions or benefits for highly compensated employees, compared to 
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417 For 2020 and 2021, this amount is $185,000. 
418 These are organizations exempt from tax under section 501(c)(3). Section 403(b) plans of 

private, tax-exempt employers may be subject to ERISA as well as the requirements of section 
403(b). 

419 Sec. 403(b). 
420 These requirements do not apply to a governmental section 403(b) plan or a section 403(b) 

plan maintained by a church or a qualified church-controlled organization as defined in section 
3121(w). 

421 For this purpose, nonresident has the meaning in section 410(b)(3)(C), and student has the 
meaning in section 3121(b)(10). The universal availability requirement does not apply to a sec-
tion 403(b) plan maintained by a church or a qualified church-controlled organization. 

those of nonhighly compensated employees, the top-heavy rules test 
the portion of the total plan contributions or benefits that have ac-
cumulated for the benefit of key employees as a group. If a plan 
is determined to be top-heavy, minimum contributions or benefits 
are required for participants who are non-key employees, and, in 
some cases, faster vesting is required. Non-key employees who 
have become participants in a defined contribution plan, but who 
subsequently fail to complete 1,000 hours of service (or the equiva-
lent) for an accrual computation period must receive the top-heavy 
defined contribution minimum. 

For this purpose, a key employee is an officer with annual com-
pensation greater than $180,000 (for 2019),417 a five-percent owner, 
or a one-percent owner with compensation in excess of $150,000. A 
defined benefit plan generally is top-heavy if the present value of 
cumulative accrued benefits for key employees exceeds 60 percent 
of the cumulative accrued benefits for all employees. A defined con-
tribution plan is top-heavy if the aggregate of accounts for key em-
ployees exceeds 60 percent of the aggregate accounts for all employ-
ees. 

Section 403(b) and governmental 457(b) plans 
Tax-deferred annuity plans (referred to as section 403(b) plans) 

are generally similar to qualified defined contribution plans, but 
may be maintained only by (1) tax-exempt charitable organiza-
tions,418 and (2) educational institutions of State or local govern-
ments (that is, public schools, including colleges and univer-
sities).419 Section 403(b) plans may provide for employees to make 
elective deferrals (in pretax or designated Roth form), including 
catch-up contributions, or other after-tax employee contributions, 
and employers may make nonelective or matching contributions on 
behalf of employees. Contributions to a section 403(b) plan are gen-
erally subject to the same contribution limits applicable to qualified 
defined contribution plans, including the limits on elective defer-
rals. 

Contributions to a section 403(b) plan must be fully vested. The 
minimum coverage and general nondiscrimination requirements 
applicable to a qualified retirement plan generally apply to a sec-
tion 403(b) plan and to employer matching and nonelective con-
tributions and after-tax employee contributions to the plan.420 If a 
section 403(b) plan provides for elective deferrals, the plan is sub-
ject to a ‘‘universal availability’’ requirement under which all em-
ployees must be given the opportunity to make deferrals of more 
than $200. In applying this requirement, nonresident aliens, stu-
dents, and employees who normally work less than 20 hours per 
week may be excluded.421 
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An eligible deferred compensation plan of a governmental em-
ployer (referred to as a governmental section 457(b) plan) is gen-
erally similar to a qualified cash or deferred arrangement under a 
section 401(k) plan in that it consists of elective deferrals, that is, 
contributions (in pretax or designated Roth form) made at the elec-
tion of an employee, including catch-up contributions. Deferrals 
under a governmental section 457(b) plan are generally subject to 
the same limits as elective deferrals under a section 401(k) plan or 
a section 403(b) plan. 

Explanation of Provision 

The provision requires a section 401(k) plan to permit an em-
ployee to make elective deferrals if the employee has worked at 
least 500 hours per year with the employer for at least three con-
secutive years and has met the age requirement (age 21) by the 
end of the three consecutive year period (for this provision, an em-
ployee is referred to as a ‘‘long-term part-time employee’’ after hav-
ing completed this period of service). Thus, a long-term part-time 
employee could not be excluded from the plan because the em-
ployee has not completed a year of service as defined under the 
participation requirements described above (a 12-month period 
with at least 1,000 hours of service). Once a long-term part-time 
employee meets the age and service requirements, such employee 
must be able to commence participation no later than the earlier 
of (1) the first day of the first plan year beginning after the date 
on which the employee satisfied the age and service requirements 
or (2) the date 6 months after the date on which the individual sat-
isfied those requirements. Employers may, but are not required to, 
allow long-term part-time employees to participate in the design 
based safe harbors (including the automatic enrollment safe har-
bor). If an employer does permit a long-term part-time employee to 
participate in such an automatic enrollment 401(k) plan, that em-
ployee would have elective deferrals automatically made at the de-
fault rate unless the employee affirmatively elects not to make con-
tributions or to make contributions at a different rate. 

The provision does not require a long-term part-time employee to 
be otherwise eligible to participate in the plan. Thus, the plan can 
continue to treat a long-term part-time employee as ineligible 
under the plan for employer nonelective and matching contribu-
tions based on not having completed a year of service. However, for 
a plan that does provide employer contributions for long-term part- 
time employees, the provision requires a plan to credit, for each 
year in which such an employee worked at least 500 hours, a year 
of service for purposes of vesting in any employer contributions. If 
a long-term part-time employee under such a plan becomes a full- 
time employee (meaning that the employee completes a 12-month 
period with at least 1,000 hours of service), the plan must continue 
to determine the employee’s years of service using the special rule 
for long-term part-time employees. 

With respect to long-term part-time employees, employers would 
receive nondiscrimination testing relief (similar to the present-law 
rules for plans covering otherwise excludable employees), including 
permission to exclude these employees from top-heavy vesting and 
top-heavy benefit requirements. However, the relief from the non-
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422 Secs. 401(a), 403(a), 403(b), 457(b), and 408. Under section 3405, distributions from these 
plans are generally subject to income tax withholding unless the recipient elects otherwise. In 
addition, certain distributions from a qualified retirement plan, a section 403(b) plan, or a gov-
ernmental section 457(b) plan are subject to mandatory income tax withholding at a 20-percent 
rate unless the distribution is rolled over. 

423 Sec. 72(t). Under present law, the 10-percent early withdrawal tax does not apply to dis-
tributions from a governmental section 457(b) plan. 

discrimination rules ceases to apply to any employee who becomes 
a full-time employee (as of the first plan year beginning after the 
plan year in which the employee becomes a full-time employee). 

This provision does not apply to collectively bargained employees. 

Effective Date 

The provision applies to plan years beginning after December 31, 
2020, except that for determining whether the three consecutive 
year period has been met, 12-month periods beginning before Janu-
ary 1, 2021 are not taken into account. 

13. Penalty-free withdrawals from retirement plans for indi-
viduals in case of birth of child or adoption (sec. 113 of 
the Act and secs. 72(t), 401–403, 408, 457, and 3405 of the 
Code) 

Present Law 

Distributions from tax-favored retirement plans 
A distribution from a qualified retirement plan, a tax-sheltered 

annuity plan (a ‘‘section 403(b) plan’’), an eligible deferred com-
pensation plan of a State or local government employer (a ‘‘govern-
mental section 457(b) plan’’), or an IRA generally is included in in-
come for the year distributed.422 These plans are referred to collec-
tively as ‘‘eligible retirement plans.’’ In addition, unless an excep-
tion applies, a distribution from a qualified retirement plan, a sec-
tion 403(b) plan, or an IRA received before age 591⁄2 is subject to 
a 10-percent additional tax (referred to as the ‘‘early withdrawal 
tax’’) on the amount includible in income.423 

In general, a distribution from an eligible retirement plan may 
be rolled over to another eligible retirement plan within 60 days, 
in which case the amount rolled over generally is not includible in 
income. The IRS has the authority to waive the 60-day requirement 
if failure to waive the requirement would be against equity or good 
conscience, including cases of casualty, disaster or other events be-
yond the reasonable control of the individual. 

The terms of a qualified retirement plan, section 403(b) plan, or 
governmental section 457(b) plan generally determine when dis-
tributions are permitted. However, in some cases, restrictions may 
apply to distributions before an employee’s termination of employ-
ment, referred to as ‘‘in-service’’ distributions. Despite such restric-
tions, an in-service distribution may be permitted in the case of fi-
nancial hardship or an unforeseeable emergency. 
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424 A qualified birth or adoption distribution is subject to income tax withholding unless the 
recipient elects otherwise. Mandatory 20-percent withholding does not apply. 

425 The term ‘‘controlled group’’ means any group treated as a single employer under sub-
section (b), (c), (m), or (o) of section 414. 

Explanation of Provision 

In general 
Under the provision, an exception to the 10-percent early with-

drawal tax applies in the case of a qualified birth or adoption dis-
tribution from an applicable eligible retirement plan (as defined). 
In addition, qualified birth or adoption distributions may be re-
contributed to an individual’s applicable eligible retirement plans, 
subject to certain requirements. 

Distributions from applicable eligible retirement plans 
A qualified birth or adoption distribution is a permissible dis-

tribution from an applicable eligible retirement plan which, for this 
purpose, encompasses eligible retirement plans other than defined 
benefit plans, including qualified retirement plans, section 403(b) 
plans, governmental section 457(b) plans, and IRAs.424 

A qualified birth or adoption distribution is a distribution from 
an applicable eligible retirement plan to an individual if made dur-
ing the one-year period beginning on the date on which a child of 
the individual is born or on which the legal adoption by the indi-
vidual of an eligible adoptee is finalized. An eligible adoptee means 
any individual (other than a child of the taxpayer’s spouse) who 
has not attained age 18 or is physically or mentally incapable of 
self-support. The provision requires the name, age, and taxpayer 
identification number of the child or eligible adoptee to which any 
qualified birth or adoption distribution relates to be provided on 
the tax return of the individual taxpayer for the taxable year. 

The maximum aggregate amount which may be treated as quali-
fied birth or adoption distributions by any individual with respect 
to a birth or adoption is $5,000. The maximum aggregate amount 
applies on an individual basis. Therefore, each spouse separately 
may receive a maximum aggregate amount of $5,000 of qualified 
birth or adoption distributions (with respect to a birth or adoption) 
from applicable eligible retirement plans in which each spouse par-
ticipates or holds accounts. 

An employer plan is not treated as violating any Code require-
ment merely because it treats a distribution (that would otherwise 
be a qualified birth or adoption distribution) to an individual as a 
qualified birth or adoption distribution, provided that the aggregate 
amount of such distributions to that individual from plans main-
tained by the employer and members of the employer’s controlled 
group 425 does not exceed $5,000. Thus, under such circumstances 
an employer plan is not treated as violating any Code requirement 
merely because an individual might receive total distributions in 
excess of $5,000 as a result of distributions from plans of other em-
ployers or IRAs. 

Recontributions to applicable eligible retirement plans 
Generally, any portion of a qualified birth or adoption distribu-

tion may, at any time after the date on which the distribution was 
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426 The required minimum distribution rules also apply to section 457(b) plans maintained by 
tax-exempt employers other than governmental employers. 

427 Sec. 414(i). 

received, be recontributed to an applicable eligible retirement plan 
to which a rollover can be made. Such a recontribution is treated 
as a rollover and thus is not includible in income. If an employer 
adds the ability for plan participants to receive qualified birth or 
adoption distributions from a plan, the plan must permit an em-
ployee who has received qualified birth or adoption distributions 
from that plan to recontribute only up to the amount that was dis-
tributed from that plan to that employee, provided the employee 
otherwise is eligible to make contributions (other than recontribu-
tions of qualified birth or adoption distributions) to that plan. Any 
portion of a qualified birth or adoption distribution from an individ-
ual’s applicable eligible retirement plans (whether employer plans 
or IRAs) may be recontributed to an IRA held by such an indi-
vidual which is an applicable eligible retirement plan to which a 
rollover can be made. 

Effective Date 

The provision applies to distributions made after December 31, 
2019. 

14. Increase in age for required beginning date for manda-
tory distributions (sec. 114 of the Act and sec. 401(a)(9) 
of the Code) 

Present Law 

Required minimum distributions 
Employer-provided qualified retirement plans, traditional IRAs, 

and individual retirement annuities are subject to required min-
imum distribution rules. A qualified retirement plan for this pur-
pose means a tax-qualified plan described in section 401(a) (such 
as a defined benefit pension plan or a section 401(k) plan), an em-
ployee retirement annuity described in section 403(a), a tax-shel-
tered annuity described in section 403(b), and a plan described in 
section 457(b) that is maintained by a governmental employer.426 
An employer-provided qualified retirement plan that is a defined 
contribution plan is a plan which provides (1) an individual account 
for each participant and (2) for benefits based on the amount con-
tributed to the participant’s account and any income, expenses, 
gains, losses, and forfeitures of accounts of other participants which 
may be allocated to such participant’s account.427 

Required minimum distributions generally must begin by April 1 
of the calendar year following the calendar year in which the indi-
vidual (employee or IRA owner) reaches age 701⁄2. However, in the 
case of an employer-provided qualified retirement plan, the re-
quired minimum distribution date for an individual who is not a 
five-percent owner of the employer maintaining the plan may be 
delayed to April 1 of the year following the year in which the indi-
vidual retires if the plan provides for this later distribution date. 
For all subsequent years, including the year in which the indi-
vidual was paid the first required minimum distribution by April 
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428 Treas. Reg. sec. 1.401(a)(9)–5. 
429 Treas. Reg. sec. 1.401(a)(9)–9. 
430 Treas. Reg. sec. 1.401(a)(9)–5, A–5(a). 
431 Treas. Reg. sec. 1.401(a)(9)–5, A–5(b). 
432 Treas. Reg. sec. 1.401(a)(9)–3, Q&As 1, 2. 
433 Treas. Reg. sec. 1.408–8, Q&A 5. 

1, the individual must take the required minimum distribution by 
December 31 of the year. 

For IRAs and defined contributions plans, the required minimum 
distribution for each year generally is determined by dividing the 
account balance as of the end of the prior year by the number of 
years in the distribution period.428 The distribution period is gen-
erally derived from the Uniform Lifetime Table.429 This table is 
based on the joint life expectancies of the individual and a hypo-
thetical beneficiary 10 years younger than the individual. For an 
individual with a spouse as designated beneficiary who is more 
than 10 years younger, the joint life expectancy of the couple is 
used (because the couple’s remaining joint life expectancy is longer 
than the length provided in the Uniform Lifetime Table). There are 
special rules in the case of annuity payments from an insurance 
contract. 

If an individual dies on or after the individual’s required begin-
ning date, the required minimum distribution is also determined by 
dividing the account balance as of the end of the prior year by a 
distribution period. The distribution period is equal to the remain-
ing years of the beneficiary’s life expectancy or, if there is no des-
ignated beneficiary, a distribution period equal to the remaining 
years of the deceased individual’s single life expectancy, using the 
age of the deceased individual in the year of death.430 

In the case of an individual who dies before the individual’s re-
quired beginning date, there are two methods for satisfying the 
after death required minimum distribution rules, the life-expect-
ancy rule or the five-year rule. Under the life-expectancy rule, an-
nual required minimum distributions must begin no later than De-
cember 31 of the calendar year immediately following the calendar 
year in which the individual died. This rule is only available if the 
designated beneficiary is an individual (e.g., not the individual’s es-
tate or a charity). If the designated beneficiary is the individual’s 
spouse, commencement of distributions can be delayed until De-
cember 31 of the calendar year in which the deceased individual 
would have attained age 701⁄2. The required minimum distribution 
for each year is also determined by dividing the account balance as 
of the end of the prior year by a distribution period, which is deter-
mined by reference to the beneficiary’s life expectancy.431 Under 
the five-year rule, the individual’s entire account must be distrib-
uted no later than December 31 of the calendar year containing the 
fifth anniversary of the individual’s death.432 

A special after-death rule applies for an IRA if the beneficiary of 
the IRA is the surviving spouse. The surviving spouse is permitted 
to choose to calculate required minimum distributions both while 
the surviving spouse is alive and after death as though the sur-
viving spouse is the IRA owner, rather than a beneficiary.433 

Roth IRAs are not subject to the minimum distribution rules dur-
ing the IRA owner’s lifetime. However, Roth IRAs are subject to 
the post-death minimum distribution rules that apply to traditional 
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434 Sec. 4974(a). 
435 Sec. 4974(d). 
436 Sec. 402(c)(4). Distributions that are not eligible rollover distributions also include dis-

tributions made upon hardship of the employee. 
437 Sec. 401(a)(31). 
438 Sec. 402(f). 
439 Sec. 3405(c). This mandatory withholding does not apply to a distributee that is a bene-

ficiary other than a surviving spouse of an employee. 
440 For an employee who is not a 5-percent owner of the employer maintaining a plan, the 

required beginning date is no earlier than April 1 of the calendar year following the calendar 
year in which the employee retires. 

IRAs. For Roth IRAs, the IRA owner is treated as having died be-
fore the individual’s required beginning date. Thus, only the life- 
expectancy rule and the five-year rule apply. 

Failure to make a required minimum distribution triggers a 50- 
percent excise tax, payable by the individual or the individual’s 
beneficiary. The tax is imposed during the taxable year that begins 
with or within the calendar year during which the distribution was 
required.434 The tax may be waived if the distribution did not occur 
because of reasonable error and reasonable steps are taken to rem-
edy the violation.435 

Eligible rollover distributions 
With certain exceptions, distributions from an employer-provided 

qualified retirement plan are eligible to be rolled over tax free into 
another employer-provided qualified retirement plan or an IRA. 
This can be achieved by contributing the amount of the distribution 
to the other plan or IRA within 60 days of the distribution, or by 
a direct payment by the plan to the other plan or IRA (referred to 
as a ‘‘direct rollover’’). Distributions that are not eligible for rollover 
include (i) any distribution that is one of a series of periodic pay-
ments generally for a period of 10 years or more (or a shorter pe-
riod for distributions made for certain life expectancies) and (ii) any 
distribution to the extent that the distribution is a required min-
imum distribution.436 

For any distribution that is eligible for rollover, an employer-pro-
vided qualified retirement plan must offer the distributee the right 
to have the distribution made in a direct rollover.437 Before making 
the distribution, the plan administrator must provide the dis-
tributee with a written explanation of the direct rollover right and 
related tax consequences.438 Unless a distributee elects to have the 
distribution made in a direct rollover, the distribution is generally 
subject to mandatory 20-percent income tax withholding.439 

Explanation of Provision 

The provision changes the age on which the required beginning 
date for required minimum distributions is based. The required be-
ginning date is changed from April 1 following the calendar year 
in which the employee or IRA owner attains 701⁄2 years to April 1 
following the calendar year in which the employee or IRA owner 
attains 72 years.440 Under the provision, present law continues to 
apply to employees and IRA owners who attain age 701⁄2 prior to 
January 1, 2020. 

In addition, the present law requirement to actuarially adjust an 
employee’s accrued benefit for an employee who retires in a cal-
endar year after the year the employee attains age 701⁄2, to take 
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441 Secs. 412 and 430–433 and ERISA secs. 301–306. Unless a funding waiver is obtained, an 
employer may be subject to a two-tier excise tax under section 4971 if the funding requirements 
are not met. 

Special funding rules may apply to certain categories of single employer plans. For example, 
special rules apply to certain plans maintained by commercial passenger airlines, under section 
402 of the Pension Protection Act of 2006 (‘‘PPA’’), Pub. L. No. 109–280. If an election is made 
by a commercial passenger airline described in section 402(a)(1) of PPA, then in determining 
the plan’s minimum required contribution under section 430, the airline may use an interest 
rate of 8.85% to amortize the unfunded liability of the plan in equal installments over the re-
maining part of the 17-year amortization period. See Treas. Reg. sec. 1.430(a)–1(b)(4)(ii). 

442 In some cases, a plan may be ‘‘frozen’’ as to service and/or compensation. When a plan is 
frozen with respect to both service and compensation, participants are entitled to previously 
earned benefits but do not accrue or earn additional benefits. 

443 For an at-risk plan, the specified assumptions generally are as follows: All employees who 
are not otherwise assumed to retire as of the valuation date but who will be eligible to elect 
benefits during the plan year and the next 10 plan years must be assumed to retire at the ear-
liest retirement date under the plan but not before the end of the plan year for which the ‘‘at- 
risk funding target’’ and ‘‘at-risk normal cost’’ are being determined. Also, all employees must 
be assumed to elect the retirement benefit available under the plan at the assumed retirement 
age (determined as above) that would result in the highest present value of benefits. The at- 
risk funding target is the present value of all benefits accrued or earned under the plan as of 
the beginning of the plan year using the actuarial assumptions set forth in the Code and regula-
tions for single employer plans, with the addition of a loading factor which arises when the plan 
has been in at-risk status for at least two of the four preceding plan years. This loading factor 

Continued 

into account the period after age 701⁄2 in which the employee was 
not receiving any benefits under the plan, is not changed. 

Effective Date 

The provision is effective for distributions required to be made 
after December 31, 2019, for employees and IRA owners who attain 
age 70 1 2 after December 31, 2019. 

15. Special rules for minimum funding standards for com-
munity newspaper plans (sec. 115 of the Act, sec. 303 of 
ERISA, and sec. 430 of the Code) 

Present Law 

The Code and the Employee Retirement Income Security Act of 
1974 (‘‘ERISA’’) apply minimum funding requirements 441 to de-
fined benefit retirement plans maintained by private-sector employ-
ers for their employees (referred to as ‘‘single employer’’ plans), for 
purposes of which employers that are members of a controlled 
group are considered a single employer. 

Under these rules, a minimum contribution is required for a plan 
year if the value of the plan’s assets is less than the plan’s ‘‘funding 
target,’’ that is, the present value, determined actuarially, of all 
benefits earned as of the beginning of the year. If the value of plan 
assets is less than the plan’s funding target, such that the plan has 
a funding shortfall, the shortfall is generally required to be funded 
by contributions, with interest, over seven years, taking into ac-
count the remaining installments attributable to shortfalls from 
preceding years. In addition,442 the required contribution must in-
clude the amount of the plan’s ‘‘target normal cost,’’ that is, the 
present value, determined actuarially, of any benefits expected to 
be earned for the year plus the plan-related expenses expected to 
be paid from plan assets during the plan year.. In the case of a 
plan funded below a certain level, referred to as an ‘‘at-risk’’ plan, 
specified assumptions must be used in determining the plan’s fund-
ing target and target normal cost.443 
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is equal to the sum of (1) $700 multiplied by the number of participants in the plan and (2) 
four percent of the funding target (determined without regard to the definition of at-risk funding 
target). The at-risk normal cost for a plan year generally represents the excess of the sum of 
(1) the present value of all benefits which are expected to accrue or to be earned under the plan 
during the plan year using the at-risk assumptions described above plus (2) the amount of plan 
related expenses expected to be paid from plan assets during the plan year, over (3) the amount 
of mandatory employee contributions expected to be made during the plan year. In addition, 
where the plan has been in at-risk status for at least two of the four preceding plan years, a 
loading factor is added, which is equal to four percent of the target normal cost (the excess of 
the sum of (1) the present value of all benefits which are expected to accrue or to be earned 
under the plan during the plan year plus (2) the amount of plan-related expenses expected to 
be aid from plan assets during the plan year, over (3) the amount of mandatory employee con-
tributions expected to be made during the plan year) with respect to the plan for the plan year. 

444 Pub. L. No. 109–280. 
445 Each segment rate is a single interest rate determined monthly by the Secretary of the 

Treasury, on the basis of a corporate bond yield curve, taking into account only the portion of 
the yield curve based on corporate bonds maturing during the particular segment rate period. 
The corporate bond yield curve used for this purpose reflects the average, for the 24-month pe-
riod ending with the preceding month, of yields on investment grade corporate bonds with vary-
ing maturities and that are in the top three quality levels available. Solely for purposes of deter-
mining minimum required contributions, in lieu of the segment rates, an employer may elect 
to use interest rates on a yield curve based on the yields on investment grade corporate bonds 
for the month preceding the month in which the plan year begins (that is, without regard to 
the 24-month averaging described above) (‘‘monthly yield curve’’). If an election to use a monthly 
yield curve is made, it cannot be revoked without Internal Revenue Service approval. 

446 Pub. L. No. 112-141. The Highway Transportation and Funding Act of 2014, Pub. L. No. 
113-159, made changes to the applicable minimum and maximum percentage ranges for deter-
mining whether a segment rate must be adjusted upward or downward, as well as the periods 
for determining such segment rates. 

447 Pub. L. No. 114–74. 

The minimum funding rules enacted in the Pension Protection 
Act of 2006 (‘‘PPA’’) 444 specify the interest rates used to determine 
a plan’s funding target and target normal cost for a year, consisting 
of three ‘‘segment’’ rates, each of which applies to benefit payments 
expected to be made from the plan during a certain period.445 The 
first segment rate applies to benefits reasonably determined to be 
payable during the five-year period beginning on the first day of 
the year; the second segment rate applies to benefits reasonably de-
termined to be payable during the 15-year period following the ini-
tial five-year period; and the third segment rate applies to benefits 
reasonably determined to be payable at the end of the 15-year pe-
riod. The first, second, and third segment rates are based on the 
corresponding portion of a corporate bond yield curve with certain 
adjustments. 

Under the Moving Ahead for Progress in the 21st Century Act,446 
for plan years beginning after December 31, 2011, a segment rate 
determined under the PPA rules is adjusted if it falls outside a 
specified percentage range of the average segment rates for a pre-
ceding period. In particular, if a segment rate determined under 
the PPA rules is less than the applicable minimum percentage in 
the specified range, the segment rate is adjusted upward to match 
the minimum percentage. If a segment rate determined under the 
PPA rules is more than the applicable maximum percentage in the 
specified range, the segment rate is adjusted downward to match 
the maximum percentage. 

The specified percentage range (that is, the range from the appli-
cable minimum percentage to the applicable maximum percentage 
of average segment rates), as most recently modified in the Bipar-
tisan Budget Act of 2015,447 for determining whether a segment 
rate must be adjusted upward or downward for a plan year is de-

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00146 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



131 

448 Notice 2019–29, 2019–19 I.R.B. These rates are determined and published monthly by the 
Internal Revenue Service by notice and on its website. See https://www.irs.gov/retirement-plans/ 
minimum-present-value-segment-rates. 

449 For this purpose, the controlled group means all persons treated as a single employer 
under subsection (b), (c), (m), or (o) of section 414 as of the date of enactment. 

450 Under section 430(c)(3). 

termined by reference to the calendar year in which the plan year 
begins as follows: 

• 90 percent to 110 percent for 2012 through 2020, 
• 85 percent to 115 percent for 2021, 
• 80 percent to 120 percent for 2022, 
• 75 percent to 125 percent for 2023, and 
• 70 percent to 130 percent for 2024 or later. 

For March 2019, the first, second, and third segment rates after 
adjustment are 2.86 percent, 4.00 percent, and 4.42 percent, re-
spectively.448 

Explanation of Provision 

Under the provision, an employer maintaining a ‘‘community 
newspaper plan’’ (as defined below) under which no participant has 
had the participant’s accrued benefit increased (whether because of 
service or compensation) after December 31, 2017, may elect to 
apply certain alternative funding rules to the plan and any other 
plan sponsored by any member of the controlled group (determined 
as of the date of enactment).449 An election under the provision to 
apply the alternative funding rules is to be made at such time and 
in such manner as prescribed by the Secretary of the Treasury, and 
once made with respect to a plan year, applies to all subsequent 
years unless revoked with the consent of the Secretary of the 
Treasury. 

Under the alternative funding rules, an interest rate of eight per-
cent is used to determine a plan’s funding target and target normal 
cost, rather than the first, second, and third segment rates. How-
ever, if new benefits are accrued or earned under a plan for a plan 
year in which the election is in effect, the present value of such 
benefits must be determined on the basis of the U.S. Treasury obli-
gation yield curve for the day that is the valuation date of such 
plan for such plan year. In addition, if the value of plan assets is 
less than the plan’s funding target, such that the plan has a fund-
ing shortfall, the shortfall is required to be funded by contributions, 
with interest, over 30 years, rather than over seven years. The 
shortfall amortization bases determined 450 for all plan years pre-
ceding the first plan year to which the election applies (and all re-
lated shortfall amortization installments) are reduced to zero. Fur-
ther, the assumptions applicable to an ‘‘at-risk’’ plan do not apply. 

Under the provision, a ‘‘community newspaper plan’’ is a plan to 
which the new provision applies, which is maintained by an em-
ployer that, as of December 31, 2017: 

• Publishes and distributes daily, either electronically or in 
printed form, one or more community newspapers (as defined 
below) in a single State, 

• Is not a company the stock of which is publicly traded on 
a stock exchange or in an over-the-counter market, and is not 
controlled, directly or indirectly, by such a company, 
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451 The provision adds a new subsection (m) to section 430, and a new subsection (m) to sec-
tion 303 of ERISA. However, the term community newspaper plan for ERISA purposes includes 
one that publishes and distributes daily, either electronically or in printed form, either a com-
munity newspaper or one or more community newspapers in the same State. Additionally, in 
the case of a plan to which the election has been made, the provision does not change the basis 
for calculating underfunding for purposes of Pension Benefit Guaranty Corporation variable rate 
premiums. 

452 Sec. 131(a) 
453 Sec. 131(b)(1). 

• Is controlled, directly or indirectly (a) by one or more per-
sons residing primarily in the State in which the community 
newspaper is published; (b) for at least 30 years by individuals 
who are members of the same family; (c) by a trust created or 
organized in the State in which the community newspaper is 
published, the sole trustees of which are persons described in 
(a) or (b); (d) by an entity described in section 501(c)(3) and ex-
empt from tax under section 501(a) that is organized and oper-
ated in the State in which the community newspaper is pub-
lished, and the primary purpose of which is to benefit commu-
nities in the State; or (e) by a combination of persons described 
in (a), (c), or (d), and 

• Does not control, directly or indirectly, any newspaper in 
any other State. 

A ‘‘community newspaper’’ means a newspaper that primarily 
serves a metropolitan statistical area, as determined by the Office 
of Management and Budget, with a population of not less than 
100,000. For purposes of the provision, a person (the ‘‘first’’ person) 
is treated as controlled by another person if the other person pos-
sesses, directly or indirectly, the power to direct or cause the direc-
tion and management of the first person (including the power to 
elect a majority of the members of the board of directors of the first 
person) through the ownership of voting securities. 

The provision makes the above-described amendments to both 
the Code and ERISA.451 

Effective Date 

The provision applies the amendments to plan years ending after 
December 31, 2017. 

16. Treating excluded difficulty of care payments as com-
pensation for determining retirement contribution limi-
tations (sec. 116 of the Act and secs. 408 and 415 of the 
Code) 

Present Law 

Difficulty of care payments 
Gross income does not include amounts received by a foster care 

provider during the taxable year as qualified foster care pay-
ments.452 Qualified foster care payments include any payment 
made pursuant to a foster care program of a State or political sub-
division which is paid by (1) a State or political subdivision thereof 
or (2) a qualified foster care placement agency, and which is either 
(1) paid to the foster care provider for caring for a qualified foster 
individual in the foster care provider’s home, or (2) a ‘‘difficulty of 
care’’ payment.453 A ‘‘qualified foster individual’’ is any individual 
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454 Sec. 131(b)(2). 
455 Sec. 131(b)(3). 
456 Pursuant to section 131(c)(2), in the case of any foster home, difficulty of care payments 

for any period to which such payments relate are not excludable from gross income to the extent 
such payments are made for more than 10 qualified foster individuals who have not attained 
age 19 and five qualified foster individuals who have attained age 19. 

457 Sec. 415(c)(1). 
458 Sec. 415(c)(3)(A). 
459 Sec. 415(c)(3)(B). 
460 See secs. 219, 408, and 408A. 

who is living in a foster family home in which the individual was 
placed by either an agency of a State (or a political subdivision 
thereof) or a qualified foster care placement agency.454 A qualified 
foster care placement agency is any placement agency which is li-
censed or certified by a State (or political subdivision thereof) or an 
entity designated by a State (or political subdivision thereof).455 

A ‘‘difficulty of care’’ payment is compensation for providing the 
additional care needed for certain qualified foster individuals. Such 
payments are provided when a qualified foster individual has a 
physical, mental or emotional disability for which the State has de-
termined that (1) there is a need for additional compensation to 
care for the individual, (2) the care is provided in the home of the 
foster care provider, and (3) the payments are designated by the 
payor as compensation for such purpose.456 An applicant must re-
quest an assessment of need from the State agency administering 
the program and submit a medical evaluation which is reassessed 
every year. 

In the case of a tax-qualified defined contribution plan, such a 
plan will not satisfy the tax qualification requirements unless con-
tributions made by a participant to the plan (as well as other addi-
tions such as employer contributions and forfeitures) do not exceed 
the lesser of (1) $40,000 or (2) 100 percent of the participant’s com-
pensation.457 A participant’s compensation is defined generally as 
the compensation of the participant from the employer for the 
year.458 A special rule applies for self-employed individuals pro-
viding that a participant’s compensation is the participant’s earned 
income.459 Similar rules apply for contributions made to an indi-
vidual retirement account.460 

Since ‘‘difficulty of care’’ payments are excluded from gross in-
come, home healthcare workers receiving only such payments are 
unable to participate in tax-qualified retirement plans or individual 
retirement accounts because ‘‘difficulty of care’’ payments are not 
considered compensation or earnings upon which contributions to 
such plans or accounts may be made. 

Explanation of Provision 

The provision amends sections 415(c)(3) and 408(o) to increase 
the contribution limit to qualified retirement plans and individual 
retirement accounts to include ‘‘difficulty of care’’ payments. 

Effective Date 

With respect to defined contribution plans, the provision applies 
to plan years beginning after December 31, 2015, and with respect 
to individual retirement accounts, the provision applies to contribu-
tions after the date of enactment. 
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461 Rev. Rul. 76–28, 1976–1 C.B. 106. 
462 Rev. Rul. 81–114, 1981–1 C.B. 207. 
463 Sec. 404(a)(6). 
464 Sec. 401(b). 
465 Treas. Reg. sec. 1.401(b)–1(a). 
466 Treas. Reg. sec. 1.401(k)–1(e)(2)(ii). 

TITLE II—ADMINISTRATIVE IMPROVEMENTS 

1. Plan adopted by filing due date for year may be treated 
as in effect as of close of year (sec. 201 of the Act and 
sec. 401(b) of the Code) 

Present Law 

In order for a qualified retirement plan to be treated as main-
tained for a taxable year, the plan must be adopted by the last day 
of the taxable year.461 However, the trust under the plan will not 
fail to be treated as in existence due to lack of corpus merely be-
cause it holds no assets on the last day of the taxable year.462 Con-
tributions made by the due date (plus extensions) of the tax return 
for the employer maintaining the plan for a taxable year are treat-
ed as contributed on account of that taxable year.463 Thus, a plan 
can be established on the last day of a taxable year even though 
the first contribution is not made until the due date of the employ-
er’s return of tax for the taxable year. Further, if the terms of a 
plan adopted during an employer’s taxable year fail to satisfy the 
qualification requirements that apply to the plan for the year, the 
plan may also be amended retroactively by the due date (including 
extensions) of the employer’s return, provided that the amendment 
is made retroactively effective.464 However, this provision does not 
allow a plan to be adopted after the end of a taxable year and 
made retroactively effective, for qualification purposes, for the tax-
able year prior to the taxable year in which the plan was adopted 
by the employer.465 

Explanation of Provision 

Under the provision, if an employer adopts a qualified retirement 
plan after the close of a taxable year but before the time prescribed 
by law for filing the return of tax of the employer for the taxable 
year (including extensions thereof), the employer may elect to treat 
the plan as having been adopted as of the last day of the taxable 
year. 

The provision does not override rules requiring certain plan pro-
visions to be in effect during a plan year, such as the provision for 
elective deferrals under a qualified cash or deferral arrangement 
(generally referred to as a ‘‘401(k) plan’’).466 

Effective Date 

The provision applies to plans adopted for taxable years begin-
ning after December 31, 2019. 
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467 Sec. 6058. In addition, under section 6059, the plan administrator of a defined benefit plan 
subject to the minimum funding requirements is required to file an annual actuarial report. 
Under section 414(g) and ERISA section 3(16), ‘‘plan administrator’’ generally means the person 
specifically so designated by the terms of the plan document. In the absence of a designation, 
the plan administrator generally is (1) in the case of a plan maintained by a single employer, 
the employer; (2) in the case of a plan maintained by an employee organization, the employee 
organization; or (3) in the case of a plan maintained by two or more employers or jointly by 
one or more employers and one or more employee organizations, the association, committee, 
joint board of trustees, or other similar group of representatives of the parties that maintain 
the plan. Under ERISA, the party described in (1), (2) or (3) is referred to as the ‘‘plan sponsor.’’ 

468 ERISA secs. 103 and 104. Under ERISA section 4065, the plan administrator of certain 
defined benefit plans must provide information to the Pension Benefit Guaranty Corporation 
(‘‘PBGC’’). 

469 Small plans meeting certain requirements (generally plans with less than 100 employees) 
must file a Form 5500 SF. The Form 5500–EZ is generally used by ‘‘one participant plans’’ 
(plans in which the only participants are an individual and spouse who together own the busi-
ness (whether or not incorporated) for which the plan is established) or certain foreign plans 
that are not subject to the requirements of section 104(a) of ERISA. 

470 Information is shared also with the PBGC, as applicable. Form 5500 filings are also pub-
licly released in accordance with section 6104(b); Treas. Reg. sec. 301.6104(b)–1; and ERISA 
secs. 104(a)(1) and 106(a). 

471 Under section 6011(a) and (e), the IRS is required to provide standards for electronically 
filed returns, but may not require a person to file a return electronically unless the person is 
required to file at least 250 returns during the calendar year (‘‘250 return threshold for elec-
tronic filing’’). Under Treas. Reg. sec. 301.6058–2, Form 5500 for a plan year must be filed elec-
tronically if the filer is required to file at least 250 tax returns (including information returns) 
during the calendar year that includes the first day of the plan year. 

472 Under the provision, for purposes of applying the 250-return threshold for electronic filing 
to Forms 5500 for plan years beginning after December 31, 2019, information regarding each 
plan for which information is provided on the Form 5500 is treated as a separate return. 

2. Combined annual report for group of plans (sec. 202 of 
the Act, sec. 104 of ERISA, and sec. 6058 of the Code) 

Present Law 

An employer maintaining a qualified retirement plan generally is 
required to file an annual return containing information required 
under regulations with respect to the qualification, financial condi-
tion, and operation of the plan.467 ERISA requires the plan admin-
istrator of certain pension and welfare benefit plans to file annual 
reports disclosing specified information to the Department of Labor 
(‘‘DOL’’).468 These filing requirements are met by filing a completed 
Form 5500, Annual Return/Report of Employee Benefit Plan.469 
Forms 5500 are filed with DOL, and information from Forms 5500 
is shared with the IRS.470 A separate Form 5500 is required for 
each plan.471 

Explanation of Provision 

The provision directs the IRS and DOL to work together to mod-
ify Form 5500 so that all members of a group of plans described 
below may file a single consolidated Form 5500. In developing the 
consolidated Form 5500, the IRS and DOL may require members 
to include sufficient information for each plan in the group as the 
IRS and DOL determine is necessary or appropriate for the en-
forcement and administration of the Code and ERISA.472 

For purposes of the provision, a group of plans is eligible for a 
consolidated Form 5500 if all the plans in the group (1) are defined 
contribution plans; (2) have the same trustee, the same named fi-
duciary (or named fiduciaries) under ERISA, and the same admin-
istrator and plan administrator; (3) use the same plan year; and (4) 
provide the same investments or investment options to participants 
and beneficiaries. A plan not subject to ERISA may be included in 
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473 ERISA sec. 105. Benefit statements are required also with respect to defined benefit plans. 
A civil penalty may apply for a failure to provide a required benefit statement. 

474 78 Fed. Reg. 26727, May 8, 2013. 

the group if the same person that performs each of the previous 
functions, as applicable, for all the other plans in the group per-
forms each of the functions for the plan not subject to ERISA. 

Effective Date 

The consolidated Form 5500 is to be implemented not later than 
January 1, 2022 and shall be effective for returns and reports for 
plan years beginning after December 31, 2021. 

3. Disclosure regarding lifetime income (sec. 203 of the Act 
and sec. 105 of ERISA) 

Present Law 

ERISA requires the administrator of a defined contribution plan 
to provide benefit statements to participants.473 In the case of a 
participant who has the right to direct the investment of the assets 
in his or her account, a benefit statement must be provided at least 
quarterly. Benefit statements must be provided at least annually 
to other participants. 

Among other items, a benefit statement provided with respect to 
a defined contribution plan generally must include (1) the partici-
pant’s total benefits accrued, that is, the participant’s account bal-
ance; (2) the vested portion of the account balance or the earliest 
date on which the account balance will become vested; and (3) the 
value of each investment to which assets in the participant’s ac-
count are allocated. A quarterly benefit statement provided to a 
participant who has the right to direct investments must provide 
additional information, including information relating to invest-
ment principles. 

In May 2013, the Department of Labor issued an advance notice 
of proposed rulemaking providing rules under which a benefit pro-
vided to a defined contribution plan participant would include an 
estimated lifetime income stream of payments based on the partici-
pant’s account balance.474 However, information about lifetime in-
come that might be provided by funds in a defined contribution 
plan is not currently required to be included in a benefit statement. 

Explanation of Provision 

The provision requires a benefit statement provided to a defined 
contribution plan participant to include a lifetime income disclo-
sure as described in the provision. However, the lifetime income 
disclosure is required to be included in only one benefit statement 
during any 12-month period. 

A lifetime income disclosure is required to set forth the lifetime 
income stream equivalent of the participant’s total account balance 
under the plan. The lifetime income stream equivalent to the ac-
count balance is the amount of monthly payments the participant 
or beneficiary would receive if the total account balance were used 
to provide lifetime income streams, based on assumptions specified 
in guidance prescribed by the Secretary of Labor (referred to as the 
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‘‘Secretary’’ in this explanation). The required lifetime income 
streams are (1) a qualified joint and survivor annuity for the par-
ticipant and the participant’s surviving spouse (or beneficiary and 
the beneficiary’s surviving spouse), based on assumptions specified 
in guidance, including the assumption that the participant (or ben-
eficiary) has a spouse of equal age; and (2) a single life annuity. 
The lifetime income streams may have a term certain or other fea-
tures to the extent permitted under guidance. 

The Secretary is directed to issue, not later than a year after the 
provision is enacted, a model lifetime income disclosure, written in 
a manner to be understood by the average plan participant. The 
model must include provisions to (1) explain that the lifetime in-
come stream equivalent is only provided as an illustration, (2) ex-
plain that the actual payments under the lifetime income stream 
that may be purchased with the account balance will depend on nu-
merous factors and may vary substantially from the lifetime in-
come stream equivalent in the disclosure, (3) explain the assump-
tions on which the lifetime income stream equivalent is deter-
mined, and (4) provide other similar explanations as the Secretary 
considers appropriate. 

In addition, the Secretary is directed, not later than a year after 
the provision is enacted, (1) to prescribe assumptions that defined 
contribution plan administrators may use in converting account 
balances into lifetime income stream equivalents, and (2) to issue 
interim final rules under the provision. In prescribing assumptions, 
the Secretary may prescribe a single set of specific assumptions (in 
which case the Secretary may issue tables or factors that facilitate 
conversions of account balances) or ranges of permissible assump-
tions. To the extent that an account balance is or may be invested 
in a lifetime income stream, the prescribed assumptions are to 
allow, to the extent appropriate, plan administrators to use the 
amounts payable under the lifetime income stream as a lifetime in-
come stream equivalent. 

Under the provision, no plan fiduciary, plan sponsor, or other 
person has any liability under ERISA solely by reason of the provi-
sion of lifetime income stream equivalents that are derived in ac-
cordance with the assumptions and guidance under the provision 
and that include the explanations contained in model disclosure. 
This protection applies without regard to whether the lifetime in-
come stream equivalent is required to be provided. 

Effective Date 

The requirement to provide a lifetime income disclosure applies 
with respect to benefit statements furnished more than 12 months 
after the latest of the issuance by the Secretary of (1) interim final 
rules, (2) the model disclosure, or (3) prescribed assumptions. 

4. Fiduciary safe harbor for selection of lifetime income pro-
vider (sec. 204 of the Act and sec. 404 of ERISA) 

Present Law 

ERISA imposes certain standards of care with respect to the ac-
tions of a plan fiduciary. Specifically, a fiduciary is required to dis-
charge its duties with respect to the plan solely in the interest of 
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475 29 C.F.R. sec. 2550.404a–4. 

the participants and beneficiaries; for the exclusive purpose of pro-
viding benefits to participants and beneficiaries and defraying rea-
sonable administration expenses of the plan, with the care, skill, 
prudence, and diligence under the circumstances then prevailing 
that a prudent man acting in a like capacity and familiar with rel-
evant matters would use in the conduct of an enterprise of a like 
character and with like aims (the ‘‘prudent man’’ requirement); by 
diversifying plan investments so as to minimize the risk of large 
losses unless, under the circumstances, it is clearly prudent not to 
do so; and in accordance with plan documents and governing in-
struments insofar as the documents and instruments are consistent 
with ERISA. 

Department of Labor regulations provide a safe harbor for a fidu-
ciary to satisfy the prudent man requirement in selecting an annu-
ity provider and a contract for benefit distributions from a defined 
contribution plan.475 

Explanation of Provision 

The provision specifies measures that a plan fiduciary may take 
with respect to the selection of an insurer for a guaranteed retire-
ment income contract to assure that the fiduciary meets the pru-
dent man requirement. The measures under the provision are an 
optional means by which a fiduciary will be considered to satisfy 
the prudent man requirement with respect to the selection of insur-
ers for guaranteed retirement income contracts and do not estab-
lish minimum requirements or the exclusive means for satisfying 
the prudent man requirement. The provision applies to the selec-
tion of the insurance company for purposes of determining if the 
insurer is financially capable of satisfying its obligations under the 
guaranteed retirement income contract. The provision does not ex-
tend to the underlying insurance contract, and therefore the fidu-
ciary must conduct a separate fiduciary analysis of the prudence 
and terms and conditions of the guaranteed retirement income con-
tract based on present law and guidance. 

For purposes of the provision, an insurer is an insurance com-
pany, insurance service or insurance organization qualified to do 
business in a State and includes affiliates of those entities to the 
extent the affiliate is licensed to offer guaranteed retirement in-
come contracts. A guaranteed retirement income contract is an an-
nuity contract for a fixed term or a contract (or provision or feature 
thereof) designed to provide a participant guaranteed benefits an-
nually (or more frequently) for at least the remainder of the life of 
the participant or joint lives of the participant and the participant’s 
designated beneficiary as part of a defined contribution plan. 

With respect to the selection of an insurer for a guaranteed re-
tirement income contract (as defined below), the prudent man re-
quirement will be deemed met if a fiduciary: 

• Engages in an objective, thorough, and analytical search 
for the purpose of identifying insurers from which to purchase 
guaranteed retirement income contracts, 

• With respect to each insurer identified through the search, 
considers the financial capability of the insurer to satisfy its 
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obligations under the guaranteed retirement income contract 
and considers the cost (including fees and commissions) of the 
guaranteed retirement income contract offered by the insurer 
in relation to the benefits and product features of the contract 
and administrative services to be provided under the contract, 
and 

• On the basis of the foregoing, concludes that, at the time 
of the selection (as described below), the insurer is financially 
capable of satisfying its obligations under the guaranteed re-
tirement income contract and that the cost (including fees and 
commissions) of the selected guaranteed retirement income 
contract is reasonable in relation to the benefits and product 
features of the contract and the administrative services to be 
provided under the contract. 

A fiduciary will be deemed to satisfy the requirements above 
with respect to the financial capability of the insurer if: 

• The fiduciary obtains written representations from the in-
surer that it is licensed to offer guaranteed retirement income 
contracts; that the insurer, at the time of selection and for each 
of the immediately preceding seven years operates under a cer-
tificate of authority from the Insurance Commissioner of its 
domiciliary State that has not been revoked or suspended, has 
filed audited financial statements in accordance with the laws 
of its domiciliary State under applicable statutory accounting 
principles, maintains (and has maintained) reserves that sat-
isfy all the statutory requirements of all States where the in-
surer does business, and is not operating under an order of su-
pervision, rehabilitation, or liquidation; and that the insurer 
undergoes, at least every five years, a financial examination 
(within the meaning of the law of its domiciliary State) by the 
Insurance Commissioner of the domiciliary State (or represent-
ative, designee, or other party approved thereby), 

• In the case that, following the issuance of the insurer rep-
resentations described above, there is any change in cir-
cumstances that would preclude the insurer from making the 
same representations at the time of issuance of the guaranteed 
retirement income contract, the insurer is required to notify 
the fiduciary, in advance of the issuance of any guaranteed re-
tirement income contract, that the fiduciary can no longer rely 
on one or more of the representations, and 

• The fiduciary has not received such a notification and has 
no other facts that would cause it to question the insurer rep-
resentations. 

The provision specifies that nothing in these requirements is to 
be construed to require a fiduciary to select the lowest cost con-
tract. Accordingly, a fiduciary may consider the value, including 
features and benefits of the contract and attributes of the insurer 
in conjunction with the contract’s cost. For this purpose, attributes 
of the insurer that may be considered include, without limitation, 
the issuer’s financial strength. 

For purposes of the provision, the time of selection may be either 
the time that the insurer for the contract is selected for distribu-
tion of benefits to a specific participant or beneficiary or the time 
that the insurer for the contract is selected to provide benefits at 
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476 However, a fiduciary is not required to review the appropriateness of its conclusions fol-
lowing the purchase of any contract or contracts for specific participants or beneficiaries. 

477 Secs. 401(a)(3)–(5) and 410(b). Detailed rules are provided in Treas. Reg. secs. 1.401(a)(4)– 
1 through –13 and secs 1.410(b)–92 through –10. In applying the nondiscrimination require-
ments, certain employees, such as those under age 21 or with less than a year of service, gen-
erally may be disregarded. In addition, employees of controlled groups and affiliated service 
groups under the aggregation rules of section 414(b), (c), (m) and (o) are treated as employed 
by a single employer. 

478 Sec. 401(a)(26). 

future dates to participants or beneficiaries, provided that the se-
lecting fiduciary periodically reviews the continuing appropriate-
ness of its conclusions with respect to the insurer’s financial capa-
bility and cost, taking into account the considerations described 
above.476 A fiduciary will be deemed to have conducted a periodic 
review of the financial capability of the insurer if the fiduciary ob-
tains the written representations described above on an annual 
basis unless, in the interim, the fiduciary has received notification 
from the insurer that representations cannot be relied on or the fi-
duciary otherwise becomes aware of facts that would cause it to 
question the representations. 

A fiduciary that satisfies the requirements of the provision is not 
liable following the distribution of any benefit, or the investment 
by or on behalf of a participant or beneficiary pursuant to the se-
lected guaranteed retirement income contract, for any losses that 
may result to the participant or beneficiary due to an insurer’s in-
ability to satisfy its financial obligations under the terms of the 
contract. 

Effective Date 

The provision is effective on the date of enactment. 

5. Modification of nondiscrimination rules to protect older, 
longer service participants (sec. 205 of the Act and sec. 
401 of the Code) 

Present Law 

In general 
Qualified retirement plans are subject to nondiscrimination re-

quirements, under which the group of employees covered by a plan 
(‘‘plan coverage’’) and the contributions or benefits provided to em-
ployees, including benefits, rights, and features under the plan, 
must not discriminate in favor of highly compensated employees.477 
The timing of plan amendments must also not have the effect of 
discriminating significantly in favor of highly compensated employ-
ees. In addition, in the case of a defined benefit plan, the plan must 
benefit at least the lesser of (1) 50 employees of the employer, or 
(2) the greater of (a) 40 percent of all employees of the employer 
or (b) two employees (or one employee if there is only one em-
ployee), referred to as the ‘‘minimum participation’’ require-
ments.478 These requirements are designed to help ensure that 
qualified retirement plans achieve the goal of retirement security 
for both lower and higher paid employees. 

For nondiscrimination purposes, an employee generally is treated 
as highly compensated if the employee (1) was a five-percent owner 
of the employer at any time during the year or the preceding year, 
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479 Sec.A4(q). At the election of the employer, employees who are highly compensated based 
on the amount of their compensation may be limited to employees who were among the top 20 
percent of employees based on compensation. 

480 Elective deferrals are contributions that an employee elects to have made to a defined con-
tribution plan that includes a qualified cash or deferred arrangement (a section 401(k) plan) 
rather than receive the same amount as current compensation. Employer matching contribu-
tions are contributions made by an employer only if an employee makes elective deferrals or 
after-tax employee contributions. Employer nonelective contributions are contributions made by 
an employer regardless of whether an employee makes elective deferrals or after-tax employee 
contributions. Under section 4975(e)(7), an ESOP is a defined contribution plan, or portion of 
a defined contribution plan, that is designated as an ESOP and is designed to invest primarily 
in employer stock. 

481 Contribution and benefit rates are generally determined under the rules for nondiscrim-
inatory contributions or benefit accruals, described below. These rules are generally based on 
benefit accruals under a defined benefit plan, other than accruals attributable to after-tax em-
ployee contributions, and contributions allocated to participants’ accounts under a defined con-
tribution plan, other than allocations attributable to after-tax employee contributions. (Under 
these rules, contributions allocated to participants’ accounts are referred to as ‘‘allocations,’’ with 
the related rates referred to as ‘‘allocation rates,’’ but ″contribution rates″ is used herein for con-

Continued 

or (2) had compensation for the preceding year in excess of 
$125,000 (for 2019).479 Employees who are not highly compensated 
are referred to as nonhighly compensated employees. 

Nondiscriminatory plan coverage 
Whether plan coverage of employees is nondiscriminatory is de-

termined by calculating a plan’s ratio percentage, that is, the ratio 
of the percentage of nonhighly compensated employees covered 
under the plan to the percentage of highly compensated employees 
covered. For this purpose, certain portions of a defined contribution 
plan are treated as separate plans to which the plan coverage re-
quirements are applied separately, referred to as mandatory 
disaggregation. Specifically, the following, if provided under a plan, 
are treated as separate plans: the portion of a plan consisting of 
employee elective deferrals, the portion consisting of employer 
matching contributions, the portion consisting of employer nonelec-
tive contributions, and the portion consisting of an employee stock 
ownership plan (‘‘ESOP’’).480 Subject to mandatory disaggregation, 
different qualified retirement plans may otherwise be aggregated 
and tested together as a single plan, provided they use the same 
plan year. The plan determined under these rules for plan coverage 
purposes generally is also treated as the plan for purposes of apply-
ing the other nondiscrimination requirements. 

A plan’s coverage is nondiscriminatory if the ratio percentage, as 
determined above, is 70 percent or greater. If a plan’s ratio per-
centage is less than 70 percent, a multi-part test applies, referred 
to as the average benefit test. First, the plan must meet a ‘‘non-
discriminatory classification requirement,’’ that is, it must cover a 
group of employees that is reasonable and established under objec-
tive business criteria and the plan’s ratio percentage must be at or 
above a level specified in the regulations, which varies depending 
on the percentage of nonhighly compensated employees in the em-
ployer’s workforce. In addition, the average benefit percentage test 
must be satisfied. 

Under the average benefit percentage test, in general, the aver-
age rate of employer-provided contributions or benefit accruals for 
all nonhighly compensated employees under all plans of the em-
ployer must be at least 70 percent of the average contribution or 
accrual rate of all highly compensated employees.481 In applying 
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venience.) However, as discussed below, benefit accruals can be converted to actuarially equiva-
lent contributions, and contributions can be converted to actuarially equivalent benefit accruals. 

482 It is for the period beginning on date of the transaction and ending on the last day of the 
first plan year beginning after the date of the transaction. 

483 Sec. 410(b)(6)(C). 
484 Secs. 401(k) and (m), the latter of which applies also to after-tax employee contributions 

under a defined contribution plan. 
485 For this purpose, under section 401(a)(17), annual compensation generally is limited to 

$280,000 per year (for 2019). 
486 See sections 401(a)(5)(C) and (D) and 401(l) and Treas. Reg. sec. 1.401(a)(4)–7 and 1.401(l)– 

1 through –6 for rules for determining the amount of contributions or benefits that can be attrib-
uted to the employer-paid portion of Social Security taxes or benefits. 

the average benefit percentage test, elective deferrals made by em-
ployees, as well as employer matching and nonelective contribu-
tions, are taken into account. Generally, all plans maintained by 
the employer are taken into account, including ESOPs, regardless 
of whether plans use the same plan year. 

Under a transition rule applicable in the case of the acquisition 
or disposition of a business, or portion of a business, or a similar 
transaction, a plan that satisfied the plan coverage requirements 
before the transaction is deemed to continue to satisfy them for a 
period after the transaction,482 provided coverage under the plan is 
not significantly changed during that period.483 

Nondiscriminatory contributions or benefit accruals 

In general 
There are three general approaches to testing the amount of ben-

efits under qualified retirement plans: (1) design-based safe har-
bors under which the plan’s contribution or benefit accrual formula 
satisfies certain uniformity standards; (2) a general test, described 
below, and (3) cross-testing of equivalent contributions or benefit 
accruals. Employee elective deferrals and employer matching con-
tributions under defined contribution plans are subject to special 
testing rules and generally are not permitted to be taken into ac-
count in determining whether other contributions or benefits are 
nondiscriminatory.484 

The nondiscrimination rules allow contributions and benefit ac-
cruals to be provided to highly compensated and nonhighly com-
pensated employees at the same percentage of compensation.485 
Thus, the various testing approaches described below are generally 
applied to the amount of contributions or accruals provided as a 
percentage of compensation, referred to as a contribution rate or 
accrual rate. In addition, under the ‘‘permitted disparity’’ rules, in 
calculating an employee’s contribution or accrual rate, credit may 
be given for the employer paid portion of Social Security taxes or 
benefits.486 The permitted disparity rules do not apply in testing 
whether elective deferrals, matching contributions, or ESOP con-
tributions are nondiscriminatory. 

The general test is generally satisfied by measuring the rate of 
contribution or benefit accrual for each highly compensated em-
ployee to determine if the group of employees with the same or 
higher rate (a ‘‘rate’’ group) is a nondiscriminatory group, using the 
nondiscriminatory plan coverage standards described above. For 
this purpose, if the ratio percentage of a rate group is less than 70 
percent, a simplified standard applies, which includes disregarding 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00158 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



143 

the reasonable classification requirement, but requires satisfaction 
of the average benefit percentage test. 

Cross-testing 
Cross-testing involves the conversion of contributions under a de-

fined contribution plan or benefit accruals under a defined benefit 
plan to actuarially equivalent accruals or contributions, with the 
resulting equivalencies tested under the general test. However, em-
ployee elective deferrals and employer matching contributions 
under defined contribution plans are not permitted to be taken into 
account for this purpose, and cross-testing of contributions under 
a defined contribution plan, or cross-testing of a defined contribu-
tion plan aggregated with a defined benefit plan, is permitted only 
if certain threshold requirements are satisfied. 

In order for a defined contribution plan to be tested on an equiv-
alent benefit accrual basis, one of the following three threshold con-
ditions must be met: 

• The plan has broadly available allocation rates, that is, 
each allocation rate under the plan is available to a non-
discriminatory group of employees (disregarding certain per-
mitted additional contributions provided to employees as a re-
placement for benefits under a frozen defined benefit plan, as 
discussed below); 

• The plan provides allocations that meet prescribed designs 
under which allocations gradually increase with age or service 
or are expected to provide a target level of annuity benefit; or 

• The plan satisfies a minimum allocation gateway, under 
which each nonhighly compensated employee has an allocation 
rate of (a) at least one-third of the highest rate for any highly 
compensated employee, or (b) if less, at least five percent. 

In order for an aggregated defined contribution and defined ben-
efit plan to be tested on an aggregate equivalent benefit accrual 
basis, one of the following three threshold conditions must be met: 

• The plan must be primarily defined benefit in character, 
that is, for more than fifty percent of the nonhighly com-
pensated employees under the plan, their accrual rate under 
the defined benefit plan exceeds their equivalent accrual rate 
under the defined contribution plan; 

• The plan consists of broadly available separate defined 
benefit and defined contribution plans, that is, the defined ben-
efit plan and the defined contribution plan would separately 
satisfy simplified versions of the minimum coverage and non-
discriminatory amount requirements; or 

• The plan satisfies a minimum aggregate allocation gate-
way, under which each nonhighly compensated employee has 
an aggregate allocation rate (consisting of allocations under the 
defined contribution plan and equivalent allocations under the 
defined benefit plan) of (a) at least one-third of the highest ag-
gregate allocation rate for any nonhighly compensated em-
ployee, or (b) if less, at least five percent in the case of a high-
est nonhighly compensated employee’s rate up to 25 percent, 
increased by one percentage point for each five-percentage- 
point increment (or portion thereof) above 25 percent, subject 
to a maximum of 7.5 percent. 
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487 Sec. 413(c). Multiple employer plan status does not apply if the plan is a multiemployer 
plan, defined under section 414(f) as a plan maintained pursuant to one or more collective bar-
gaining agreements with two or more unrelated employers and to which the employers are re-
quired to contribute under the collective bargaining agreement(s). Multiemployer plans are also 
known as Taft-Hartley plans. Section 101 of Pub. L. No. 116–94, Multiple employer plans; 
pooled employer plans, describes the modifications to section 413 with respect to multiple em-
ployer plans. 

488 Treas. Reg. sec. 1.413–2(a)(3)(ii)–(iii). 
489 Sec. 403(b). These plans are available to employers that are tax exempt under section 

501(c)(3), as well as to employers that are educational institutions of State or local governments. 
490 Treas. Reg. sec. 1.410(b)–7(f). 

Benefits, rights, and features 
Each benefit, right, or feature offered under the plan generally 

must be available to a group of employees that has a ratio percent-
age that satisfies the minimum coverage requirements, including 
the reasonable classification requirement if applicable, except that 
the average benefit percentage test does not have to be met, even 
if the ratio percentage is less than 70 percent. 

Multiple employer and section 403(b) plans 
A multiple employer plan generally is a single plan maintained 

by two or more unrelated employers, that is, employers that are 
not treated as a single employer under the aggregation rules for re-
lated entities.487 The plan coverage and other nondiscrimination 
requirements are applied separately to the portions of a multiple 
employer plan covering employees of different employers.488 

Certain tax-exempt charitable organizations may offer their em-
ployees a tax-deferred annuity plan (‘‘section 403(b) plan’’).489 The 
nondiscrimination requirements, other than the requirements ap-
plicable to elective deferrals, generally apply to section 403(b) plans 
of private tax-exempt organizations. For purposes of applying the 
nondiscrimination requirements to a section 403(b) plan, subject to 
mandatory disaggregation, a qualified retirement plan may be com-
bined with the section 403(b) plan and treated as a single plan.490 
However, a section 403(b) plan and qualified retirement plan may 
not be treated as a single plan for purposes of applying the non-
discrimination requirements to the qualified retirement plan. 

Closed and frozen defined benefit plans 
A defined benefit plan may be amended to limit participation in 

the plan to individuals to participate in the plan. Such a plan is 
sometimes referred to as a ‘‘closed’’ defined benefit plan (that is, 
closed to new entrants). In such a case, it is common for the em-
ployer also to maintain a defined contribution plan and to provide 
employer matching or nonelective contributions only to employees 
not covered by the defined benefit plan or at a higher rate to such 
employees. 

Over time, the group of employees continuing to accrue benefits 
under the defined benefit plan may come to consist more heavily 
of highly compensated employees, for example, because of greater 
turnover among nonhighly compensated employees or because in-
creasing compensation causes nonhighly compensated employees to 
become highly compensated. In that case, the defined benefit plan 
may have to be combined with the defined contribution plan and 
tested on a benefit accrual basis. However, under the regulations, 
if none of the threshold conditions is met, testing on a benefits 
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491 Notice 2014–5, 2014–2 I.R.B. 276, December 13, 2013, extended by Notice 2015–28, 2015– 
14 I.R.B. 848, March 19, 2015; Notice 2016–57, 2016–40 I.R.B. 432, September 19, 2016; Notice 
2017–45, 2017–38 I.R.B. 232, August 31, 2017; Notice 2017–45, 2017–38 I.R.B. 232, August 31, 
2017; Notice 2018–69, 2018–37 I.R.B. 426, September 10, 2018; and most recently by Notice 
2019–49, 2019–37 I.R.B. 699, September 9, 2019. Proposed regulations revising the non-
discrimination requirements for closed plans were also issued in 2016, subject to various condi-
tions. 81 Fed. Reg. 4976, January 29, 2016. 

492 References under the provision to a closed class of participants and similar references to 
a closed class include arrangements under which one or more classes of participants are closed, 
except that one or more classes of participants closed on different dates are not aggregated for 
purposes of determining the date any such class was closed. 

basis may not be available. Notwithstanding the regulations, recent 
IRS guidance provides relief for a limited period, allowing certain 
closed defined benefit plans to be aggregated with a defined con-
tribution plan and tested on an aggregate equivalent benefits basis 
without meeting any of the threshold conditions.491 When the 
group of employees continuing to accrue benefits under a closed de-
fined benefit plan consists more heavily of highly compensated em-
ployees, the benefits, rights, and features provided under the plan 
may also fail the tests under the existing nondiscrimination rules. 

In some cases, if a defined benefit plan is amended to cease fu-
ture accruals for all participants, referred to as a ‘‘frozen’’ defined 
benefit plan, additional contributions to a defined contribution plan 
may be provided for participants, in particular for older partici-
pants, in order to make up in part for the loss of the benefits they 
expected to earn under the defined benefit plan (‘‘make-whole’’ con-
tributions). As a practical matter, testing on a benefit accrual basis 
may be required in that case, but may not be available because the 
defined contribution plan does not meet any of the threshold condi-
tions. 

Explanation of Provision 

Closed or frozen defined benefit plans 

In general 
The provision provides nondiscrimination relief with respect to 

benefits, rights, and features for a closed class of participants 
(‘‘closed class’’),492 and with respect to benefit accruals for a closed 
class, under a defined benefit plan that meets the requirements de-
scribed below (referred to herein as an ‘‘applicable’’ defined benefit 
plan). In addition, the provision treats a closed or frozen applicable 
defined benefit plan as meeting the minimum participation require-
ments if the plan met the requirements as of the effective date of 
the plan amendment by which the plan was closed or frozen. 

If a portion of an applicable defined benefit plan eligible for relief 
under the provision is spun off to another employer, and if the 
spun-off plan continues to satisfy any ongoing requirements appli-
cable for the relevant relief as described below, the relevant relief 
for the spun-off plan will continue with respect to the other em-
ployer. 

Benefits, rights, or features for a closed class 
Under the provision, an applicable defined benefit plan that pro-

vides benefits, rights, or features to a closed class does not fail the 
nondiscrimination requirements by reason of the composition of the 
closed class, or the benefits, rights, or features provided to the 
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493 Other testing options available under present law are also available for this purpose. 
494 This rule applies also for purposes of applying the plan coverage and other nondiscrimina-

tion requirements to an applicable defined benefit plan and one or more defined contributions 
that, under the provision, may be treated as a single plan as described below. 

495 Other testing options available under present law are also available for this purpose. 

closed class, if (1) for the plan year as of which the class closes and 
the two succeeding plan years, the benefits, rights, and features 
satisfy the nondiscrimination requirements without regard to the 
relief under the provision, but taking into account the special test-
ing rules described below; 493 and (2) after the date as of which the 
class was closed, any plan amendment modifying the closed class 
or the benefits, rights, and features provided to the closed class 
does not discriminate significantly in favor of highly compensated 
employees. 

For purposes of requirement (1) above, the following special test-
ing rules apply: 

• In applying the plan coverage transition rule for business 
acquisitions, dispositions, and similar transactions, the closing 
of the class of participants is not treated as a significant 
change in coverage; 

• Two or more plans do not fail to be eligible to be treated 
as a single plan solely by reason of having different plan 
years; 494 and 

• Changes in employee population are disregarded to the ex-
tent attributable to individuals who become employees or cease 
to be employees, after the date the class is closed, by reason 
of a merger, acquisition, divestiture, or similar event. 

Benefit accruals for a closed class 
Under the provision, an applicable defined benefit plan that pro-

vides benefits to a closed class may be aggregated, that is, treated 
as a single plan, and tested on a benefit accrual basis with one or 
more defined contribution plans (without having to satisfy the 
threshold conditions under present law) if (1) for the plan year as 
of which the class closes and the two succeeding plan years, the 
plan satisfies the plan coverage and nondiscrimination require-
ments without regard to the relief under the provision, but taking 
into account the special testing rules described above,495 and (2) 
after the date as of which the class was closed, any plan amend-
ment modifying the closed class or the benefits provided to the 
closed class does not discriminate significantly in favor of highly 
compensated employees. 

Under the provision, defined contribution plans that may be ag-
gregated with an applicable defined benefit plan and treated as a 
single plan include the portion of one or more defined contribution 
plans consisting of matching contributions, an ESOP, or matching 
or nonelective contributions under a section 403(b) plan. If an ap-
plicable defined benefit plan is aggregated with the portion of a de-
fined contribution plan consisting of matching contributions, any 
portion of the defined contribution plan consisting of elective defer-
rals must also be aggregated. In addition, the matching contribu-
tions are treated in the same manner as nonelective contributions, 
including for purposes of permitted disparity. 
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496 Under the funding requirements applicable to defined benefit plans, target normal cost for 
a plan year (defined in section 430(b)(1)(A)) is generally the sum of the present value of the 
benefits expected to be earned under the plan during the plan year plus the amount of plan- 
related expenses to be paid from plan assets during the plan year. Under the provision, in ap-
plying this average benefit rule to certain defined benefit plans maintained by cooperative orga-
nizations and charities, referred to as CSEC plans (defined in section 414(y)), which are subject 

Continued 

Applicable defined benefit plan 
An applicable defined benefit plan to which relief under the pro-

vision applies is a defined benefit plan under which the class was 
closed (or the plan frozen) before April 5, 2017, or that meets the 
following alternative conditions: (1) taking into account any prede-
cessor plan, the plan has been in effect for at least five years as 
of the date the class is closed (or the plan is frozen); and (2) under 
the plan, during the five-year period preceding that date, (a) for 
purposes of the relief provided with respect to benefits, rights, and 
features for a closed class, there has not been a substantial in-
crease in the coverage or value of the benefits, rights, or features, 
or (b) for purposes of the relief provided with respect to benefit ac-
cruals for a closed class or the minimum participation require-
ments, there has not been a substantial increase in the coverage 
or benefits under the plan. 

For purposes of (2)(a) above, a plan is treated as having a sub-
stantial increase in coverage or value of benefits, rights, or features 
only if, during the applicable five-year period, either the number of 
participants covered by the benefits, rights, or features on the date 
the period ends is more than 50 percent greater than the number 
on the first day of the plan year in which the period began, or the 
benefits, rights, and features have been modified by one or more 
plan amendments in such a way that, as of the date the class is 
closed, the value of the benefits, rights, and features to the closed 
class as a whole is substantially greater than the value as of the 
first day of the five-year period, solely as a result of the amend-
ments. 

For purposes of (2)(b) above, a plan is treated as having had a 
substantial increase in coverage or benefits only if, during the ap-
plicable five-year period, either the number of participants bene-
fiting under the plan on the date the period ends is more than 50 
percent greater than the number of participants on the first day of 
the plan year in which the period began, or the average benefit 
provided to participants on the date the period ends is more than 
50 percent greater than the average benefit provided on the first 
day of the plan year in which the period began. In applying this 
requirement, the average benefit provided to participants under the 
plan is treated as having remained the same between the two rel-
evant dates if the benefit formula applicable to the participants has 
not changed between the dates and, if the benefit formula has 
changed, the average benefit under the plan is considered to have 
increased by more than 50 percent only if the target normal cost 
for all participants benefiting under the plan for the plan year in 
which the five-year period ends exceeds the target normal cost for 
all such participants for that plan year if determined using the 
benefit formula in effect for the participants for the first plan year 
in the five-year period by more than 50 percent.496 In applying 
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to different funding requirements, the CSEC plan’s normal cost under section 433(j)(1)(B) is 
used instead of target normal cost. 

these rules, a multiple employer plan is treated as a single plan, 
rather than as separate plans separately covering the employees of 
each participating employer. 

In applying these standards, any increase in coverage or value, 
or in coverage or benefits, whichever is applicable, is generally dis-
regarded if it is attributable to coverage and value, or coverage and 
benefits, provided to employees who (1) became participants as a 
result of a merger, acquisition, or similar event that occurred dur-
ing the 7-year period preceding the date the class was closed; or (2) 
became participants by reason of a merger of the plan with another 
plan that had been in effect for at least five years as of the date 
of the merger and, in the case of benefits, rights, or features for 
a closed class, under the merger, the benefits, rights, or features 
under one plan were conformed to the benefits, rights, or features 
under the other plan prospectively. 

Make-whole contributions under a defined contribution plan 
Under the provision, a defined contribution plan is permitted to 

be tested on an equivalent benefit accrual basis (without having to 
satisfy the threshold conditions under present law) if the following 
requirements are met: 

• The plan provides make-whole contributions to a closed 
class of participants whose accruals under a defined benefit 
plan have been reduced or ended (‘‘make-whole class’’); 

• For the plan year of the defined contribution plan as of 
which the make-whole class closes and the two succeeding plan 
years, the make-whole class satisfies the nondiscriminatory 
classification requirement under the plan coverage rules, tak-
ing into account the special testing rules described above; 

• After the date as of which the class was closed, any 
amendment to the defined contribution plan modifying the 
make-whole class or the allocations, benefits, rights, and fea-
tures provided to the make-whole class does not discriminate 
significantly in favor of highly compensated employees; and 

• Either the class was closed before April 5, 2017, or the de-
fined benefit plan is an applicable defined benefit plan under 
the alternative conditions applicable for purposes of the relief 
provided with respect to benefit accruals for a closed class. 

With respect to one or more defined contribution plans meeting 
the requirements above, in applying the plan coverage and non-
discrimination requirements, the portion of the plan providing 
make-whole or other nonelective contributions may also be aggre-
gated and tested on an equivalent benefit accrual basis with the 
portion of one or more other defined contribution plans consisting 
of matching contributions, an ESOP, or matching or nonelective 
contributions under a section 403(b) plan. If the plan is aggregated 
with the portion of a defined contribution plan consisting of match-
ing contributions, any portion of the defined contribution plan con-
sisting of elective deferrals must also be aggregated. In addition, 
the matching contributions are treated in the same manner as non-
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497 For this purpose, consistency is not required with respect to employees who were subject 
to different benefit formulas under the defined benefit plan that the make-whole contributions 
under the defined contribution plan are made in whole or in part through matching contribu-
tions. 

elective contributions, including for purposes of permitted dis-
parity. 

Under the provision, ‘‘make-whole contributions’’ generally 
means nonelective contributions for each employee in the make- 
whole class that are reasonably calculated, in a consistent manner, 
to replace some or all of the retirement benefits that the employee 
would have received under the defined benefit plan and any other 
plan or qualified cash or deferred arrangement under a section 
401(k) plan if no change had been made to the defined benefit plan 
and other plan or arrangement. 497 However, under a special 
rule, in the case of a defined contribution plan that provides bene-
fits, rights, or features to a closed class of participants whose ac-
cruals under a defined benefit plan have been reduced or elimi-
nated, the plan will not fail to satisfy the nondiscrimination re-
quirements solely by reason of the composition of the closed class, 
or the benefits, rights, or features provided to the closed class, if 
the defined contribution plan and defined benefit plan otherwise 
meet the requirements described above but for the fact 

If a portion of a defined contribution plan eligible for relief under 
the provision is spun off to another employer, and if the spun-off 
plan continues to satisfy any ongoing requirements applicable for 
the relevant relief as described above, the relevant relief for the 
spun-off plan will continue with respect to the other employer. 

Effective Date 

The provision is generally effective on the date of enactment, 
without regard to whether any plan modifications referred to in the 
provision are adopted or effective before, on, or after the date of en-
actment. 

However, at the election of a plan sponsor, the provision will 
apply to plan years beginning after December 31, 2013. For pur-
poses of the provision, a closed class of participants under a defined 
benefit plan is treated as being closed before April 5, 2017 if the 
plan sponsor’s intention to create the closed class is reflected in for-
mal written documents and communicated to participants before 
that date. In addition, a plan does not fail to be eligible for the re-
lief under the provision solely because (1) in the case of benefits, 
rights, or features for a closed class under a defined benefit plan, 
the plan was amended before the date of enactment to eliminate 
one or more benefits, rights, or features and is further amended 
after the date of enactment to provide the previously eliminated 
benefits, rights, or features to a closed class of participants; or (2) 
in the case of benefit accruals for a closed class under a defined 
benefit plan or application of the minimum benefit requirements to 
a closed or frozen defined benefit plan, the plan was amended be-
fore the date of the enactment to cease all benefit accruals and is 
further amended after the date of enactment to provide benefit ac-
cruals to a closed class of participants. In either case, the relevant 
relief applies only if the plan otherwise meets the requirements for 
the relief, and, in applying the relevant relief, the date the class 
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498 A third type of plan is a multiemployer plan, defined under section 414(f) as a plan main-
tained pursuant to one or more collective bargaining agreements with two or more unrelated 
employers and to which the employers are required to contribute under the collective bargaining 
agreement(s). Multiemployer plans are also known as Taft-Hartley plans. Multiemployer plans 
are subject to different minimum funding requirements from those applicable to single employer 
plans and multiple employer plans, as well as to different PBGC premium and benefit guarantee 
structures. 

499 For this purpose, businesses and organizations that are members of a controlled group of 
corporations, a group under common control, or an affiliated service group are treated as one 
employer (referred to as ‘‘aggregation’’). Secs. 414(b), (c), (m) and (o). 

500 Sec. 413(c). Multiple employer plan status does not apply if the plan is a multiemployer 
plan. 

501 Secs. 412 and 430–433 and ERISA secs. 301–306. Unless a funding waiver is obtained, an 
employer may be subject to a two-tier excise tax under section 4971 if the funding requirements 
are not met. 

502 Pub. L. No. 109–280. 
503 Pub. L. No. 113–197. 
504 As defined in section 414(y) and ERISA section 210(f), CSEC plans include defined benefit 

plans maintained by certain cooperative organizations, such as rural electric or telephone co-
operatives, or by certain tax-exempt organizations. The definition of a CSEC plan was further 
amended by the Consolidated and Further Continuing Appropriations Act, 2015, Pub. L. No. 
113-235, December 16, 2014, to include a plan that, as of June 25, 2010, was maintained by 
an employer (1) that is a tax-exempt charitable organization and a Federally chartered patriotic 
organization, (2) that has employees in at least 40 States, and (3) the primary exempt purpose 
of which is to provide services with respect to children. For purposes of determining the em-
ployer maintaining the plan, the aggregation rules for controlled groups and groups under com-
mon control employers apply. 

505 Title IV of ERISA. 

of participants is closed is the effective date of the later amend-
ment. 

6. Modification of PBGC premiums for CSEC plans (sec. 206 
of the Act and sec. 4006 of ERISA) 

Present Law 

Qualified retirement plans, including defined benefit plans, are 
categorized as single employer plans or multiple employer plans.498 
A single employer plan is a plan maintained by one employer.499 
A multiple employer plan generally is a single plan maintained by 
two or more unrelated employers (that is, employers that are not 
treated as a single employer under the aggregation rules).500 

Defined benefit plans maintained by private employers are gen-
erally subject to minimum funding requirements.501 Historically, 
single employer and multiple employer defined benefit plans have 
been subject to the same minimum funding requirements. How-
ever, when the funding requirements for single employer plans 
were substantially revised by the Pension Protection Act of 2006,502 
effective 2008, a delayed effective date was provided for certain 
multiple employer plans in order to allow time for further congres-
sional consideration of appropriate rules for these plans. Such con-
sideration resulted in the enactment in 2014 of the Cooperative 
and Small Employer Charity Pension Flexibility Act (‘‘CSEC 
Act’’),503 which provides specific funding rules for certain multiple 
employer plans, referred to as CSEC plans.504 

Private defined benefit plans are also covered by the Pension 
Benefit Guaranty Corporation (‘‘PBGC’’) insurance program, under 
which the PBGC guarantees the payment of certain plan benefits, 
and plans are required to pay annual premiums to the PBGC.505 
Plan sponsors of single employer plans and multiemployer plans 
must participate in the PBGC insurance program. Single employer 
plans and multiple employer plans, including CSEC plans, are sub-
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506 The same PBGC benefit guarantee structure also applies to single employer plans and mul-
tiple employer plans. 

507 These premium rates have been increased several times by legislation since 2005 and are 
subject to automatic increases to reflect inflation (referred to as ‘‘indexing’’). 

508 Corporate bond rates are used for PBGC liability measurement purposes. For funding pur-
poses, single employer plans are required to use the 24-month average segment rates (before 
adjustment) determined under Section 430(h)(2), as amended by the ‘‘Moving Ahead for Progress 
in the 21st Century Act’’ (MAP–21), Pub. L. No. 112–141, the ‘‘Highway and Transportation 
Funding Act of 2014’’ (HATFA), Pub. L. No.113–159, and the Bipartisan Budget Act of 2015 
(BBA), Pub. L. No. 114–74. However, a plan sponsor is permitted to elect to use the monthly 
yield curve under section 430(h)(2)(D)(ii) in place of the segment rates. CSEC plans may use 
the third segment rate to determine current liability. Sec. 433(h)(3). CSEC plans were also able 
to elect (not later than the close of the first plan year of the plan beginning after December 
31, 2013), not to be treated as a CSEC plan so that the same interest rates that apply to single 
employer plans would apply to CSEC plans. 

509 These are the premium rates that applied to single employer plans and multiple employer 
plans in 2005 and are not subject to indexing. 

ject to the same PBGC premium requirements, consisting of flat- 
rate, per participant premiums and variable rate premiums, based 
on the unfunded vested benefits under the plan.506 For 2019, flat- 
rate premiums are $80 per participant, and variable rate premiums 
are $43 for each $1,000 of unfunded vested benefits, subject to a 
limit of $541 multiplied by the number of plan participants.507 For 
this purpose, unfunded vested benefits under a plan for a plan year 
is the excess (if any) of (1) the plan’s funding target for the plan 
year, determined by taking into account only vested benefits and 
using specified interest rates, 508 over (2) the fair market value of 
plan assets. 

Under the funding rules applicable to single employer plans, a 
plan’s funding target is the present value of all benefits accrued or 
earned under the plan as of the beginning of the plan year, deter-
mined using certain specified actuarial assumptions, including 
specified interest rates and mortality. A single employer plan’s 
funding target is a factor taken into account in determining re-
quired contributions for the plan. Although a CSEC plan’s funding 
target is used under present law to determine variable rate pre-
miums, it does not apply in determining required contributions for 
a CSEC plan. Instead, a CSEC plan’s funding liability applies, 
which is the present value of all benefits accrued or earned under 
the plan as of the beginning of the plan year, determined using 
reasonable actuarial assumptions chosen by the plan’s actuary. 

Explanation of Provision 

Under the provision, for CSEC plans, flat-rate premiums are $19 
per participant, and variable rate premiums are $9 for each $1,000 
of unfunded vested benefits.509 In addition, for purposes of deter-
mining a CSEC plan’s variable rate premiums, unfunded vested 
benefits for a plan year is the excess (if any) of (1) the plan’s fund-
ing liability, determined by taking into account only vested bene-
fits, over (2) the fair market value of plan assets. 

The provision applies to such plans with plan years beginning 
after December 31, 2018. 

Effective Date 

The provision is effective on date of enactment. 
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510 CCA 200302045 (December, 2002). 
511 Sec. 139B. The exclusion applied also for purposes of taxes under the Federal Insurance 

Contributions Act (‘‘FICA’’) under section 3121(a)(2), for Federal Unemployment Tax Act 
(‘‘FUTA’’) purposes under section 3306(b)(20), and for Federal income tax purposes under section 
3401(a)(23). 

512 Secs. 164(a) and 170. 

TITLE III—OTHER BENEFITS 

1. Benefits provided to volunteer firefighters and emergency 
medical responders (sec. 301 of the Act and sec. 139B of 
the Code) 

Present Law 

Benefits for volunteer firefighters and emergency medical re-
sponders 

In general, a reduction in property tax by persons who volunteer 
their services as emergency responders under a State law program 
is includible in gross income.510 However, for taxable years begin-
ning after December 31, 2007, and before January 1, 2011, an ex-
clusion applied for any qualified State and local tax benefit and 
any qualified payment provided to members of qualified volunteer 
emergency response organizations.511 

A qualified volunteer emergency response organization is a vol-
unteer organization that is organized and operated to provide fire-
fighting or emergency medical services for persons in a State or a 
political subdivision and is required (by written agreement) by the 
State or political subdivision to furnish firefighting or emergency 
medical services in the State or political subdivision. 

A qualified State and local tax benefit is any reduction or rebate 
of certain taxes provided by a State or political division thereof on 
account of services performed by individuals as members of a quali-
fied volunteer emergency response organization. These taxes are 
limited to State or local income taxes, State or local real property 
taxes, and State or local personal property taxes. A qualified pay-
ment is a payment (whether reimbursement or otherwise) provided 
by a State or political division thereof on account of the perform-
ance of services as a member of a qualified volunteer emergency re-
sponse organization. The amount of excludable qualified payments 
is limited to $30 for each month during which a volunteer performs 
services. 

Itemized deductions 
Subject to certain limitations, individuals are allowed itemized 

deductions for (1) State and local income taxes, real property taxes, 
and personal property taxes, and (2) contributions to charitable or-
ganizations, including unreimbursed expenses incurred in per-
forming volunteer services for such an organization.512 

The amount of State or local taxes taken into account in deter-
mining the deduction for taxes is reduced by the amount of any ex-
cludible qualified State and local tax benefit. Similarly, expenses 
paid or incurred by an individual in connection with the perform-
ance of services as a member of a qualified volunteer emergency re-
sponse organization are taken into account for purposes of the 
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513 For purposes of this description, the term ‘‘account’’ is used interchangeably to refer to a 
prepaid tuition benefit contract or a tuition savings account established pursuant to a qualified 
tuition program. 

charitable deduction only to the extent the expenses exceed the 
amount of any excludible qualified payment. 

Explanation of Provision 

The provision reinstates for one year the exclusions for qualified 
State and local tax benefits and qualified payments provided to 
members of qualified volunteer emergency response organizations. 
The provision also increases the exclusion for qualified payments to 
$50 for each month during which a volunteer performs services. 
Under the provision, the exclusions for qualified State and local tax 
benefits and qualified payments do not apply for taxable years be-
ginning after December 31, 2020. 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2019. As described above, the exclusions do not apply 
for taxable years beginning after December 31, 2020. Thus, the ex-
clusions apply only for taxable years beginning during 2020. 

2. Expansion of section 529 plans (sec. 302 of the Act and 
sec. 529 of the Code) 

Present Law 

In general 
A qualified tuition program (often referred to as a ‘‘529 plan’’) is 

a program established and maintained by a State or agency or in-
strumentality thereof, or by one or more eligible educational insti-
tutions, which satisfies certain requirements and under which a 
person may purchase tuition credits or certificates on behalf of a 
designated beneficiary that entitle the beneficiary to the waiver or 
payment of qualified higher education expenses of the beneficiary 
(‘‘prepaid tuition contract’’). In the case of a program established 
and maintained by a State or agency or instrumentality thereof, a 
qualified tuition program also includes a program under which a 
person may make contributions to an account that is established 
for the purpose of satisfying the qualified higher education ex-
penses of the designated beneficiary of the account, provided it sat-
isfies certain specified requirements (‘‘tuition savings account’’). 
Section 529 provides specified income tax and transfer tax rules for 
the treatment of accounts and contracts established under qualified 
tuition programs.513 Under both types of qualified tuition pro-
grams, a contributor establishes an account for the benefit of a par-
ticular designated beneficiary to provide for that beneficiary’s high-
er education expenses. 

In general, prepaid tuition contracts and tuition savings accounts 
established under a qualified tuition program involve prepayments 
or contributions made by one or more individuals for the benefit of 
a designated beneficiary. Decisions with respect to the contract or 
account may be made by an individual who is not the designated 
beneficiary. Qualified tuition accounts or contracts generally re-
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514 Section 529 refers to contributors and designated beneficiaries but does not define or other-
wise refer to the term ‘‘account owner,’’ which is a commonly used term among qualified tuition 
programs. 

quire the designation of a person (generally referred to as an ‘‘ac-
count owner’’) 514 whom the program administrator (often a third- 
party administrator retained by the State or by the educational in-
stitution that established the program) may look to for decisions, 
recordkeeping, and reporting with respect to the account estab-
lished for a designated beneficiary. The person or persons who 
make the contributions to the account also need not be the same 
person who is regarded as the account owner for purposes of ad-
ministering the account or the designated beneficiary. Under many 
qualified tuition programs, the account owner generally has control 
over the account or contract, including the ability to change des-
ignated beneficiaries and to withdraw funds at any time and for 
any purpose. Thus, in practice, qualified tuition accounts or con-
tracts generally involve a contributor, a designated beneficiary, an 
account owner (all three of whom may be the same person or dif-
ferent people), and an administrator of the account or contract. 

Qualified higher education expenses 
Distributions for the purpose of meeting the designated bene-

ficiary’s higher education expenses are generally not subject to tax. 
For purposes of receiving a distribution from a qualified tuition 
program that qualifies for this favorable tax treatment, the term 
qualified higher education expenses means tuition, fees, books, sup-
plies, and equipment required for the enrollment or attendance of 
a designated beneficiary at an eligible educational institution, and 
expenses for special needs services in the case of a special needs 
beneficiary that are incurred in connection with such enrollment or 
attendance. Qualified higher education expenses generally also in-
clude room and board for students who are enrolled at least half- 
time. Qualified higher education expenses include the purchase of 
any computer technology or equipment, or Internet access or re-
lated services, if such technology or services are to be used pri-
marily by the beneficiary during any of the years a beneficiary is 
enrolled at an eligible institution. 

For distributions made after December 31, 2017, a designated 
beneficiary may, on an annual basis, receive up to $10,000 in ag-
gregate 529 distributions to be used in connection with expenses 
for tuition in connection with enrollment or attendance at an ele-
mentary or secondary public, private, or religious school. To the ex-
tent these distributions do not exceed $10,000, they are treated in 
the same manner as distributions for qualified higher education ex-
penses. 

Contributions to qualified tuition programs 
Contributions to a qualified tuition program must be made in 

cash. Section 529 does not impose a specific dollar limit on the 
amount of contributions, account balances, or prepaid tuition bene-
fits relating to a qualified tuition account or contract; however, the 
program is required to have adequate safeguards to prevent con-
tributions in excess of amounts necessary to provide for the bene-
ficiary’s qualified higher education expenses. Contributions gen-
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515 A contributor may elect to have a contribution in excess of the gift tax annual exclusion 
be treated as if it was made ratably over five years beginning in the year the contribution is 
made. Sec. 529(c)(2)(B). 

516 Sec. 221. 
517 29 U.S.C. 50. 

erally are treated as a completed gift that is subject to the gift tax 
but is eligible for the gift tax annual exclusion.515 Contributions 
are not tax deductible for Federal income tax purposes, although 
they may be deductible for State income tax purposes. Amounts in 
the account accumulate on a tax-free basis (i.e., income on accounts 
in the plan is not subject to current Federal income tax). 

A qualified tuition program may not permit any contributor to, 
or designated beneficiary under, the program to direct (directly or 
indirectly) the investment of any contributions (or earnings there-
on) more than two times in any calendar year, and must provide 
separate accounting for each designated beneficiary. A qualified 
tuition program may not allow any interest in an account or con-
tract (or any portion thereof) to be used as security for a loan. 

Deduction for interest on education loans 
Certain individuals who have paid interest on qualified education 

loans may claim an above-the-line deduction for the interest ex-
pense, subject to a maximum annual deduction limit of $2,500.516 
For 2020, the deduction is phased out ratably for taxpayers with 
modified AGI between $70,000 and $85,000 ($140,000 and $170,000 
for married taxpayers filing a joint return). The income phaseout 
ranges are indexed for inflation. 

A qualified education loan generally is defined as any indebted-
ness incurred solely to pay for the costs of attendance (including 
room and board) of the taxpayer, the taxpayer’s spouse, or any de-
pendent of the taxpayer as of the time the indebtedness was in-
curred in attending on at least a half-time basis (1) an eligible edu-
cational institution, or (2) an institution conducting internship or 
residency programs leading to a degree or certificate from an insti-
tution of higher education, a hospital, or a health care facility con-
ducting postgraduate training. The cost of attendance is reduced by 
any amount excluded from gross income under the exclusions for 
qualified scholarships and tuition reductions, employer-provided 
educational assistance, interest earned on education savings bonds, 
qualified tuition programs, and Coverdell education savings ac-
counts, as well as the amount of certain other scholarships and 
similar payments. 

Explanation of Provision 

The provision makes two modifications to section 529 plans. 
First, the provision allows the tax-free treatment of distributions 

for higher education expenses to apply to expenses for fees, books, 
supplies, and equipment required for the participation of a des-
ignated beneficiary in an apprenticeship program. The apprentice-
ship program must be registered and certified with the Secretary 
of Labor under section 1 of the National Apprenticeship Act.517 

Second, the provision allows tax-free treatment to apply to dis-
tributions of certain amounts used to make payments on principal 
or interest of a qualified education loan. No individual may receive 
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518 This limitation applies to such distributions from all 529 accounts. Thus, an individual 
may not avoid the limitation by receiving separate $10,000 distributions from multiple 529 ac-
counts. 

519 Secs. 401(a)(9), 403(b)(10), 408(a)(6), 408(b)(3), and 457(d)(2). Tax-favored employer-spon-
sored retirement plans include qualified retirement plans and annuities under sections 401(a) 
and 403(a), tax-deferred annuity plans under section 403(b), and governmental eligible deferred 
compensation plans under section 457(b). Minimum distribution requirements also apply to eli-
gible deferred compensation plans under section 457(b) of tax-exempt employers. 

520 Sec. 408A(c)(4). 

more than $10,000 of such distributions, in aggregate, over the 
course of the individual’s lifetime.518 To the extent that an indi-
vidual receives in excess of $10,000 of such distributions, the por-
tion of the excess representing earnings is included in income and 
is subject to a 10-percent penalty (following the general 529 rules 
for non-qualified distributions). The provision contains a special 
rule allowing such amounts to be distributed to a sibling of a des-
ignated beneficiary (i.e., a brother, sister, stepbrother, or step-
sister). This rule allows a 529 account holder to make a student 
loan distribution to a sibling of the designated beneficiary without 
changing the designated beneficiary of the account. For purposes of 
the $10,000 lifetime limit on student loan distributions, a distribu-
tion to a sibling of a designated beneficiary is applied towards the 
sibling’s lifetime limit, and not the designated beneficiary’s lifetime 
limit. The deduction available for interest paid by the taxpayer 
during the taxable year on any qualified education loan is dis-
allowed to the extent such interest was paid from a tax-free dis-
tribution from a 529 plan. 

Effective Date 

The provision applies to distributions made after December 31, 
2018. 

TITLE IV—REVENUE PROVISIONS 

1. Modification of required minimum distribution rules for 
designated beneficiaries (sec. 401 of the Act and sec. 
401(a)(9) of the Code) 

Present Law 

In general 
Minimum distribution rules apply to tax-favored employer-spon-

sored retirement plans and IRAs.519 Employer-sponsored retire-
ment plans are of two general types: defined benefit plans, under 
which benefits are determined under a plan formula and paid from 
general plan assets, rather than individual accounts; and defined 
contribution plans, under which benefits are based on a separate 
account for each participant, to which are allocated contributions, 
earnings and losses. 

In general, under the minimum distribution rules, distribution of 
minimum benefits must begin to an employee (or IRA owner) no 
later than a required beginning date and a minimum amount must 
be distributed each year (sometimes referred to as ‘‘lifetime’’ min-
imum distribution requirements). These lifetime requirements do 
not apply to a Roth IRA.520 Minimum distribution rules also apply 
to benefits payable with respect to an employee (or IRA owner) who 
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521 Reflecting the directive in section 823 of the Pension Protection Act of 2006 (Pub. L. No. 
109–280), pursuant to Treas. Reg. sec. 1.401(a)(9)–1, A–2(d), a governmental plan within the 
meaning of section 414(d) or a governmental eligible deferred compensation plan is treated as 
having complied with the statutory minimum distribution rules if the plan complies with a rea-
sonable and good faith interpretation of those rules. 

522 Sec. 4974. 
523 Sec. 401(a)(9)(A). 
524 Treas. Reg. sec. 1.401(a)(9)–5. This table is based on the joint life and last survivor expect-

ancy of the individual and a hypothetical beneficiary 10 years younger. For an individual with 
a spouse as designated beneficiary who is more than 10 years younger (and thus the number 
of years in the couple’s joint life and last survivor expectancy is greater than the Uniform Life-
time Table), the joint life expectancy and last survivor expectancy of the couple (calculated using 

Continued 

has died (sometimes referred to as ‘‘after-death’’ minimum distribu-
tion requirements). The regulations provide a methodology for cal-
culating the required minimum distribution from an individual ac-
count under a defined contribution plan or from an IRA.521 In the 
case of annuity payments under a defined benefit plan or an annu-
ity contract, the regulations provide requirements that the stream 
of annuity payments must satisfy. 

Failure to comply with the minimum distribution requirements 
results in an excise tax imposed on the individual who was re-
quired to take the distributions equal to 50 percent of the amount 
by which the required minimum distribution exceeds the actual 
amount distributed during the taxable year.522 The excise tax may 
be waived in certain cases for reasonable cause. For employer-spon-
sored retirement plans, satisfying the minimum distribution re-
quirement under the plan terms and in operation is also a require-
ment for tax-favored treatment. 

Required beginning date 
For traditional IRAs, the required beginning date is April 1 fol-

lowing the calendar year in which the employee (or IRA owner) at-
tains age 701⁄2. For employer-sponsored retirement plans, for an 
employee other than an employee who is a five-percent owner in 
the year the employee attains age 701⁄2, the required beginning 
date is April 1 after the later of the calendar year in which the em-
ployee attains age 701⁄2 or retires. For an employee who is a five- 
percent owner under an employer-sponsored tax-favored retirement 
plan in the year the employee attains age 701⁄2, the required begin-
ning date is the same as for IRAs even if the employee continues 
to work past age 701⁄2. 

Lifetime rules 
While an employee (or IRA owner) is alive, distributions of the 

individual’s interest are required to be made (in accordance with 
regulations) over the life of the employee (or IRA owner) or over 
the joint lives of the employee (or IRA owner) and a designated 
beneficiary (or over a period not extending beyond the life expect-
ancy of such employee (or IRA owner) or the life expectancy of such 
employee (or IRA owner) and a designated beneficiary).523 For de-
fined contribution plans and IRAs, the required minimum distribu-
tion for each year is determined by dividing the account balance as 
of the end of the prior year by a distribution period which, while 
the employee (or IRA owner) is alive, is the factor for the employ-
ee’s (or IRA owner’s) age from the Uniform Lifetime Table included 
in the Treasury regulations.524 The distribution period for annuity 
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the table in the regulations) is used. For this purpose and other special rules that apply to the 
surviving spouse as beneficiary, a former spouse to whom all or a portion of an employee’s ben-
efit is payable pursuant to a qualified domestic relations order (within the meaning of section 
414(p)) is treated as the spouse (including a surviving spouse) of the employee for purposes of 
section 401(a)(9). 

525 Treas. Reg. sec. 1.401(a)(9)–6. 
526 In the case of amounts for which the employee or IRA owner’s surviving spouse is the ben-

eficiary, the surviving spouse generally is permitted to do a tax-free rollover of such amounts 
to an IRA (or account of a tax-favored employer-sponsored plan of the spouse’s employer) estab-
lished in the surviving spouse’s name as IRA owner or employee. The rules applicable to the 
rollover account, including the minimum distribution rules, are the same rules that apply to an 
IRA owner or employee. In the case of an IRA for which the spouse is sole beneficiary, this can 
be accomplished by simply renaming the IRA as an IRA held by the spouse as IRA owner rather 
than as a beneficiary. 

527 Treas. Reg. sec. 1.401(a)(9)–4, Q&A–1. The individual need not be named as long as the 
individual is identifiable under the terms of the plan (or IRA). However, the fact that an interest 
under a plan or IRA passes to a certain individual under a will or otherwise under State law 
does not make that individual a designated beneficiary unless the individual is designated as 
a beneficiary under the plan or IRA. 

528 Sec. 401(a)(9)(B)(i). 
529 Treas. Reg. sec. 1.401(a)(9)–5, Q&A–5(a)(2). 
530 Treas. Reg. sec. 1.401(a)(9)–5, Q&A–5(a)(1). 

payments under a defined benefit plan or annuity contract (to the 
extent not limited to the life of the employee (or IRA owner) or the 
joint lives of the employee (or IRA owner) and a designated bene-
ficiary) is generally subject to the same limitations as apply to indi-
vidual accounts.525 

After-death rules 

Payments over a distribution period 
The after-death minimum distributions rules vary depending on 

(i) whether an employee (or IRA owner) dies on or after the re-
quired beginning date or before the required beginning date, and 
(ii) whether there is a designated beneficiary for the benefit.526 
Under the regulations, a designated beneficiary is an individual 
designated as a beneficiary under the plan or IRA.527 Similar to 
the lifetime rules, for defined contribution plans and IRAs (‘‘indi-
vidual accounts’’), the required minimum distribution for each year 
after the death of the employee (or IRA owner) is generally deter-
mined by dividing the account balance as of the end of the prior 
year by a distribution period. 

If an employee (or IRA owner) dies on or after the required be-
ginning date, the basic statutory rule is that the remaining interest 
must be distributed at least as rapidly as under the method of dis-
tribution being used before death.528 If there is no designated bene-
ficiary, the distribution period is measured by the employee’s (or 
IRA owner’s) life expectancy using age as of the year of death.529 
If there is a designated beneficiary, the distribution period is (if 
longer) the beneficiary’s life expectancy calculated using the life ex-
pectancy table in the regulations, determined in the year after the 
year of death.530 

If an employee (or IRA owner) dies before the required beginning 
date and any portion of the benefit is payable to a designated bene-
ficiary, the statutory rule is that distributions are generally re-
quired to begin within one year of the employee’s (or IRA owner’s) 
death (or such later date as may be prescribed in regulations) and 
are permitted to be paid (in accordance with regulations) over the 
life of the designated beneficiary or over a period not extending be-
yond the life expectancy of such beneficiary. If the beneficiary of 
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531 Treas. Reg. sec. 1.401(a)(9)–5, A–5(b). 
532 If the distribution period is based on the surviving spouse’s life expectancy (whether the 

employee or IRA owner’s death is before or after the required beginning date), the spouse’s life 
expectancy generally is recalculated each year while the spouse is alive and then fixed the year 
after the spouse’s death. 

533 Section 401(a)(9)(B)(ii) provides that the entire interest must be distributed within five 
years of the employee’s death. Treas. Reg. sec. 1.401(a)(9)–3, A–2, provides that this require-
ment is satisfied if the entire interest is distributed by the end of the fifth calendar year fol-
lowing the employee’s death. There are provisions in the regulations allowing a designated bene-
ficiary to take advantage of the five-year rule. See Treas. Reg. secs. 1.401(a)(9)–3, A–4, and 
1.4974–2, A–7(b). 

534 Treas. Reg. sec. 1.401(a)(9)–5, A–7. Exceptions apply in the case of certain successor bene-
ficiaries. 

the employee (or IRA owner) is the individual’s surviving spouse, 
distributions are not required to commence until the year in which 
the employee (or IRA owner) would have attained age 701⁄2. If the 
surviving spouse dies before the employee (or IRA owner) would 
have attained age 701⁄2, the after-death rules apply after the death 
of the spouse as though the spouse were the employee (or IRA 
owner). Under the regulations, for individual accounts, the required 
minimum distribution for each year is determined using a distribu-
tion period and the period is measured by the designated bene-
ficiary’s life expectancy, calculated in the same manner as if the in-
dividual died on or after the required beginning date.531 

In cases where distribution after death is based on life expect-
ancy (either the remaining life expectancy of the employee (or IRA 
owner) or a designated beneficiary), the distribution period gen-
erally is fixed at the employee’s (or IRA owner’s) death and then 
reduced by one for each year that elapses after the year in which 
it is calculated. If the designated beneficiary dies during the dis-
tribution period, distributions continue to subsequent beneficiaries 
over the remaining years in the distribution period.532 

The distribution period for annuity payments under a defined 
benefit plan or annuity contract (to the extent not limited to the 
life of a designated beneficiary) is generally subject to the same 
limitations as apply to individual accounts. 

Five-year rule 
If an employee (or IRA owner) dies before the required beginning 

date and there is no designated beneficiary, then the entire re-
maining interest of the employee (or IRA owner) must generally be 
distributed by the end of the fifth calendar year following the indi-
vidual’s death.533 

Multiple beneficiaries and trusts 
Treasury regulations include special rules for determining an 

employee’s (or IRA owner’s) designated beneficiary for purposes of 
calculating the distribution period in the case of multiple des-
ignated beneficiaries or in the case of a beneficiary that is a trust. 

Generally, if an employee (or IRA owner) has more than one des-
ignated beneficiary, the designated beneficiary with the shortest 
life expectancy is the designated beneficiary for purposes of deter-
mining the distribution period.534 

If a trust is named as an employee’s (or IRA owner’s) beneficiary, 
the beneficiaries of the trust (and not the trust itself) are treated 
as designated beneficiaries of the employee or IRA owner if the fol-
lowing requirements are met: (1) the trust is a valid trust under 
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535 The beneficiary must be identifiable within the meaning of Treas. Reg. sec. 1.401(a)(9)– 
4, A–1. 

536 The documentation described in Treas. Reg. sec. 1.401(a)(9)–4, A–6 must be provided to 
the plan administrator. 

537 Treas. Reg. sec. 1.401(a)(9)–4, A–5. 
538 Treas. Reg. sec. 1.401(a)(9)–6, A–14. 
539 Under the provision, a defined contribution plan is an eligible retirement plan, as defined 

in sec. 402(c)(8)(B), other than a defined benefit plan described in clause (iv) or (v) thereof or 
a qualified trust that is part of a defined benefit plan. 

state law, or would be but for the fact that there is no corpus, (2) 
the trust is irrevocable or will, by its terms, become irrevocable 
upon the employee’s (or IRA owner’s) death, (3) the trust bene-
ficiaries who are beneficiaries with respect to the trust’s interest in 
the employee’s (or IRA owner’s) benefit are identifiable from the 
trust instrument,535 and (4) certain documentation require-
ments 536 are met.537 

Defined benefit plans and annuity distributions 
The regulations provide rules for the amount of annuity distribu-

tions from a defined benefit plan, or from an annuity purchased by 
the plan from an insurance company, that are paid over life (or a 
period not extending beyond life expectancy). Annuity distributions 
are generally required to be nonincreasing over time with certain 
exceptions, which include, for example, (i) increases to the extent 
of certain specified cost-of-living indices, (ii) a constant percentage 
increase (for a qualified defined benefit plan, the constant percent-
age cannot exceed five percent per year), (iii) certain accelerations 
of payments, and (iv) increases to reflect when an annuity is con-
verted to a single life annuity after the death of the beneficiary 
under a joint and survivor annuity or after termination of the sur-
vivor annuity under a qualified domestic relations order.538 If dis-
tributions are in the form of a joint and survivor annuity and the 
survivor annuitant both is an individual other than the surviving 
spouse and is younger than the employee (or IRA owner), the sur-
vivor annuity benefit must be limited to a percentage of the life an-
nuity benefit for the employee (or IRA owner). The survivor benefit 
as a percentage of the benefit of the primary annuitant is required 
to be smaller (but not required to be less than 52 percent) as the 
difference in the ages of the primary annuitant and the survivor 
annuitant becomes greater. 

Explanation of Provision 

Change in after-death rules for defined contribution plans 
The provision changes the after-death required minimum dis-

tribution rules applicable to defined contribution plans, as defined, 
with respect to required minimum distributions to designated bene-
ficiaries. A defined contribution plan for this purpose means an eli-
gible retirement plan (qualified retirement plans, section 403(b) 
plans, governmental section 457(b) plans, and IRAs) other than a 
defined benefit plan.539 
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540 As in the case of the present law special rule in section 401(a)(9)(B)(iv) for surviving 
spouses, spouse is not defined in the provision. Under Treas. Reg. sec. 1.401(a)(9)–8, Q&A–5, 
a spouse is the employee’s spouse under applicable State law. In the case of a special rule for 
a surviving spouse, that determination is generally made based on the employee’s marital status 
on the date of death. An exception is provided in Treas. Reg. sec. 1.401(a)(9)–6, Q&A–6, under 
which a former spouse to whom all or a portion of the employee’s benefits is payable pursuant 
to a qualified domestics relations order as defined in section 414(p) is treated as the employee’s 
spouse (including a surviving spouse). In the case of a qualified joint and survivor annuity under 
sections 401(a)(11) and 417, the spouse is generally determined as of the annuity starting date. 

541 The measurement period is the life expectancy of the child calculated for the child’s age 
in the year after the employee’s (or IRA owner’s) death (age 21 (20 plus 1)). 

Ten-year after-death rule for defined contributions plans 

In general 
Under the provision, the five-year rule is expanded to become a 

10-year period instead of five years (‘‘10-year rule’’), such that the 
10-year rule is the general rule for distributions to designated 
beneficiaries after death (regardless of whether the employee (or 
IRA owner) dies before, on, or after the required beginning date) 
unless the designated beneficiary is an eligible designated bene-
ficiary as defined in the provision. Thus, in the case of an ineligible 
designated beneficiary, distribution of the employee (or IRA own-
er’s) entire benefit is required to be distributed by the end of the 
tenth calendar year following the year of the employee or IRA own-
er’s death. 

Eligible designated beneficiaries 
For eligible designated beneficiaries, an exception to the 10-year 

rule (for death before the required beginning date) applies whether 
or not the employee (or IRA owner) dies before, on, or after the re-
quired beginning date. The exception (similar to present law) gen-
erally allows distributions over life or a period not extending be-
yond the life expectancy of an eligible designated beneficiary begin-
ning in the year following the year of death. Eligible designated 
beneficiaries include any designated beneficiary who, as of the date 
of death, is the surviving spouse of the employee (or IRA owner),540 
is disabled, is a chronically ill individual, is an individual who is 
not more than 10 years younger than the employee (or IRA owner), 
or is a child of the employee (or IRA owner) who has not reached 
the age of majority. In the case of a child who has not reached the 
age of majority, calculation of the minimum required distribution 
under this exception is only allowed through the year that the child 
reaches the age of majority. 

Further, under the provision, the 10-year rule also applies after 
the death of an eligible designated beneficiary or after a child 
reaches the age of majority. Thus, for example, if a disabled child 
of an employee (or IRA owner) is an eligible designated beneficiary 
of a parent who dies when the child is age 20 and the child dies 
at age 30, even though 52.1 years remain in the measurement pe-
riod,541 the disabled child’s remaining beneficiary interest must be 
distributed by the end of the tenth year following the death of the 
disabled child. If a child is an eligible designated beneficiary based 
on having not reached the age of majority before the employee’s (or 
IRA owner’s) death, the 10-year rule applies beginning with the 
earlier of the date of the child’s death or the date that the child 
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542 The definition of disabled in section 72(m)(7) is incorporated by reference. 
543 Treas. Reg. sec. 1.72–17(f). Under the regulations, in determining whether an individual 

is disabled, primary consideration is given to the nature and severity of the individual’s impair-
ment. However, consideration is also given to other factors such as the individual’s education, 
training, and work experience. Whether an impairment in a particular case constitutes a dis-
ability is determined with reference to all the facts in the case. 

544 Sec. 7702B(c)(2). 
545 Section 7702B(c) only requires this period to be at least 90 days. 

reaches the age of majority. The child’s entire interest must be dis-
tributed by the end of the tenth year following that date. 

As under present law, if the surviving spouse is the designated 
beneficiary, a special rule allows the commencement of distribution 
to be delayed until the end of the year that the employee (or IRA 
owner) would have attained age 701⁄2. If the spouse dies before dis-
tributions were required to begin to the spouse, the surviving 
spouse is treated as the employee (or IRA owner) in determining 
the required distributions to beneficiaries of the surviving spouse. 

Definitions of disabled and chronically ill individual 
Under the provision, disabled means unable to engage in any 

substantial gainful activity by reason of any medically deter-
minable physical or mental impairment which can be expected to 
end in death or to be for a long-continued and indefinite dura-
tion.542 Further, under the definition, an individual is not consid-
ered to be disabled unless proof of the disability is furnished in 
such form and manner as the Secretary may require. Substantial 
gainful activity for this purpose is the activity, or a comparable ac-
tivity, in which the individual customarily engaged prior to the 
arising of the disability (or prior to retirement if the individual was 
retired at the time the disability arose).543 

Under the provision, the definition of a chronically ill individual 
for purposes of qualified long-term care insurance 544 is incor-
porated by reference with a modification. Under this definition, a 
chronically ill individual is any individual who (1) is unable to per-
form (without substantial assistance from another individual) at 
least two activities of daily living for an indefinite period (expected 
to be lengthy in nature) 545 due to a loss of functional capacity, (2) 
has a level of disability similar (as determined under regulations 
prescribed by the Secretary in consultation with the Secretary of 
Health and Human Services) to the level of disability described 
above requiring assistance with daily living based on loss of func-
tional capacity, or (3) requires substantial supervision to protect 
the individual from threats to health and safety due to severe cog-
nitive impairment. The activities of daily living for which assist-
ance is needed for purposes of determining loss of functional capac-
ity are eating, toileting, transferring, bathing, dressing, and con-
tinence. 

Special rules for trusts 
Special rules apply in the case of an applicable multi-beneficiary 

trust. An applicable multi-beneficiary trust is a trust (1) that has 
more than one beneficiary, (2) all of the beneficiaries of which are 
treated as designated beneficiaries for purposes of determining the 
required minimum distribution period, and (3) at least one of the 
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beneficiaries of which is an eligible designated beneficiary who is 
disabled or chronically ill. 

In the case of an applicable multi-beneficiary trust that under its 
terms is to be divided immediately upon the death of the employee 
(or IRA owner) into separate trusts for each beneficiary, the excep-
tion to the 10-year rule for eligible designated beneficiaries applies 
separately to any portion of the employee’s (or IRA owner’s) inter-
est that is payable to a disabled or chronically ill eligible des-
ignated beneficiary. Thus, for example, if an applicable multi-bene-
ficiary trust is to be divided immediately upon the death of the IRA 
owner into separate trusts for three beneficiaries, one of whom is 
a chronically ill eligible designated beneficiary, the exception to the 
10-year rule will apply to the portion of the IRA owner’s interest 
that is payable to the chronically ill eligible designated bene-
ficiary’s trust. The portion of the IRA owner’s interest that is pay-
able to the trusts for the other two beneficiaries must then be dis-
tributed in accordance with the 10-year rule. 

In the case of an applicable multi-beneficiary trust under the 
terms of which no individual other than a disabled or chronically 
ill eligible designated beneficiary has any right to the employee’s 
(or IRA owner’s) interest in the plan until the death of all such eli-
gible designated beneficiaries with respect to the trust, the excep-
tion to the 10-year rule applies to the distribution of the employee’s 
(or IRA owner’s) interest and any beneficiary who is not a disabled 
or chronically ill eligible designated beneficiary is treated as a ben-
eficiary of the eligible designated beneficiary upon the death of 
such eligible designated beneficiary. Thus, the 10-year rule applies 
to any portion of the employee’s (or IRA owner’s) interest remain-
ing after the death of the disabled or chronically ill eligible des-
ignated beneficiary (or beneficiaries). 

Annuity payments under commercial annuities 
The provision applies to after-death required minimum distribu-

tions under defined contribution plans and IRAs, including annuity 
contracts purchased from insurance companies under defined con-
tribution plans or IRAs. 

Effective Date 

General effective date 
In determining required minimum distributions after the death 

of an employee (or IRA owner), the provision is generally effective 
for required minimum distributions with respect to employees (or 
IRA owners) with a date of death after December 31, 2019. 

Delayed effective date for governmental and collectively bar-
gained plans 

In the case of a governmental plan (as defined in section 414(d)), 
in determining required minimum distributions after the death of 
an employee, the provision applies to distributions with respect to 
employees who die after December 31, 2021. 
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546 A collectively bargained plan is a plan maintained pursuant to one or more collective bar-
gaining agreements between employee representatives and one or more employers. 

547 The date that the last agreement terminates is determined without regard to any exten-
sion thereof agreed to on or after the date of enactment of the provision. Further, any plan 
amendment made pursuant to a collective bargaining agreement relating to the plan that 
amends the plan solely to conform to any requirement added by the provision shall not be treat-
ed as a termination of the collective bargaining agreement. 

548 For this purpose, commercial annuity is defined in section 3405(e)(6). 

In the case of a collectively bargained plan,546 in determining re-
quired minimum distributions after the death of an employee, the 
provision applies to distributions with respect to employees who die 
in calendar years beginning after the earlier of two dates. The first 
date is the later of (1) the date on which the last collective bar-
gaining agreement ratified before date of enactment of the provi-
sion terminates,547 or (2) December 31, 2019. The second date is 
December 31, 2021. 

10-year rule after the death of a beneficiary 
In the case of an employee (or IRA owner) who dies before the 

effective date (as described below) for the plan (or IRA), if the des-
ignated beneficiary of the employee (or IRA owner) dies on or after 
the effective date, the provision applies to any beneficiary of the 
designated beneficiary as though the designated beneficiary were 
an eligible designated beneficiary. Thus, the entire interest must be 
distributed by the end of the tenth calendar year after the death 
of the designated beneficiary. For this purpose, the effective date 
is the first day of the first calendar year to which this provision 
applies to a plan with respect to employees dying on or after such 
date (for example, January 1, 2020 under the general effective 
date). 

Certain annuities grandfathered 
The modification to the after-death minimum distribution rules 

does not apply to a qualified annuity that is a binding annuity con-
tract in effect on the date of enactment of the provision and at all 
times thereafter. A qualified annuity with respect to an individual 
is a commercial annuity,548 under which the annuity payments 
are made over the lives of the individual and a designated bene-
ficiary (or over a period not extending beyond the life expectancy 
of the individual or the life expectancy of the individual and a des-
ignated beneficiary) in accordance with the required minimum dis-
tribution regulations for annuity payments as in effect before en-
actment of this provision. In addition to these requirements, annu-
ity payments to the individual must begin before the date of enact-
ment, and the individual must have made an irrevocable election 
before that date as to the method and amount of the annuity pay-
ments to the individual or any designated beneficiaries. Alter-
natively, if an annuity is not a qualified annuity solely based on 
annuity payments not having begun irrevocably before the date of 
enactment, an annuity can be a qualified annuity if the individual 
has made an irrevocable election before the date of enactment as 
to the method and amount of the annuity payments to the indi-
vidual or any designated beneficiaries. 
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549 See United States v. Boyle, 469 U.S. 241, 245 (1985). 
550 Sec. 6651(a)(1). 
551 Sec. 6651(f). 
552 Sec. 6651(b)(1). 
553 Sec. 6651(a)(1). 
554 The $205 amount is adjusted for inflation. 
555 Sec. 6651(a)(1) (flush language). For this minimum penalty to apply, the Tax Court has 

held, and the IRS has acquiesced, that there must be an underpayment of tax. See Patronik- 
Holder v. Commissioner, 100 T.C. 374 (1993) (citing the Conference Report to the Tax Equity 
and Fiscal Responsibility Act of 1982), AOD 1994–03, 1993–2 C.B. 1. 

556 Sec. 6651(c)(1). 
557 Ibid. 

2. Increase in penalty for failure to file (sec. 402 of the Act 
and sec. 6651 of the Code) 

Present Law 

The Federal tax system is one of ‘‘self-assessment,’’ i.e., taxpayers 
are required to declare their income, expenses, and ultimate tax 
due, while the IRS may propose subsequent changes. This vol-
untary system requires that taxpayers comply with deadlines and 
adhere to the filing requirements. While taxpayers may obtain ex-
tensions of time in which to file their returns, the Federal tax sys-
tem consists of specific due dates of returns. In order to foster com-
pliance in meeting these deadlines, Congress enacted a penalty for 
the failure to timely file tax returns.549 

A taxpayer who fails to file a tax return on or before its due date 
is subject to a penalty equal to five percent of the net amount of 
tax due for each month that the return is not filed, up to a max-
imum of 25 percent of the net amount.550 If the failure to file a re-
turn is fraudulent, the taxpayer is subject to a penalty equal to 15 
percent of the net amount of tax due for each month the return is 
not filed, up to a maximum of 75 percent of the net amount.551 The 
net amount of tax due is the amount of tax required to be shown 
on the return reduced by the amount of any part of the tax which 
is paid on or before the date prescribed for payment of the tax and 
by the amount of any credits against tax which may be claimed on 
the return. 552 The penalty will not apply if it is shown that the 
failure to file was due to reasonable cause and not willful ne-
glect.553 

If a return is filed more than 60 days after its due date, and un-
less it is shown that such failure is due to reasonable cause, then 
the failure to file penalty may not be less than the lesser of 
$205 554 or 100 percent of the amount required to be shown as tax 
on the return.555 If a penalty for failure to file and a penalty for 
failure to pay tax shown on a return both apply for the same 
month, the amount of the penalty for failure to file for such month 
is reduced by the amount of the penalty for failure to pay tax 
shown on a return.556 If a return is filed more than 60 days after 
its due date, then the penalty for failure to pay tax shown on a re-
turn may not reduce the penalty for failure to file below the lesser 
of $205 or 100 percent of the amount required to be shown on the 
return.557 

The failure to file penalty applies to all returns required to be 
filed under subchapter A of Chapter 61 (relating to income tax re-
turns of an individual, fiduciary of an estate or trust, or corpora-
tion; self-employment tax returns, and estate and gift tax returns), 
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558 Sec. 6651(a)(1). 
559 Sec. 6651(e). 
560 Sec. 6058. 
561 Sec. 412. Most governmental plans (defined in section 414(d)) and church plans (defined 

in section 414(e)) are exempt from the minimum funding requirements. 
562 Sec. 6059. 
563 Treas. Reg. secs. 301.6058–1(a) and 301.6059–1. 
564 Sec. 6652(e). The failure to file penalties in section 6652 generally apply to certain informa-

tion returns, including retirement plan returns. The failure to file penalties in section 
6651(a)(1), discussed above in section 502 of the bill, generally apply to income, estate, gift, em-
ployment and self-employment, and certain excise tax returns. 

subchapter A of chapter 51 (relating to distilled spirits, wines, and 
beer), subchapter A of chapter 52 (relating to tobacco, cigars, ciga-
rettes, and cigarette papers and tubes), and subchapter A of chap-
ter 53 (relating to machine guns and certain other firearms).558 
The failure to file penalty is adjusted annually to account for infla-
tion. The failure to file penalty does not apply to any failure to pay 
estimated tax required to be paid by sections 6654 or 6655.559 The 
failure to file penalty generally applies to employment and excise 
tax returns, but they are not subject to the minimum penalty de-
scribed above for filing late. 

Explanation of Provision 

Under the provision, if a return is filed more than 60 days after 
its due date (including extensions), absent a showing that the fail-
ure is due to reasonable cause and not willful neglect, then the fail-
ure to file penalty may not be less than the lesser of $435 (adjusted 
for inflation) or 100 percent of the amount required to be shown 
as tax on the return. 

Effective Date 

The provision applies to returns with filing due dates (including 
extensions) after December 31, 2019. 

3. Increased penalties for failure to file retirement plan re-
turns (sec. 403 of the Act and sec. 6652 of the Code) 

Present Law 

Annual reporting for certain plans 
An employer that maintains a pension, annuity, stock bonus, 

profit-sharing or other funded deferred compensation plan (or the 
plan administrator of the plan) is required to file an annual return 
containing information with respect to the qualification, financial 
condition, and operation of the plan.560 The plan administrator of 
a defined benefit plan subject to minimum funding require-
ments 561 is required to file an annual actuarial report.562 These fil-
ing requirements are met by filing an Annual Return/Report of 
Employee Benefit Plan, Form 5500 series, and providing the infor-
mation as required on the form and related instructions.563 A fail-
ure to file Form 5500 generally results in a civil penalty of $25 for 
each day during which the failure continues, subject to a maximum 
penalty of $15,000.564 This penalty may be waived if it is shown 
that the failure is due to reasonable cause. 
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565 Code sec. 6057(a). Under Code section 6057(e) and ERISA section 105(c), similar informa-
tion must be provided to the separated participant. 

566 Sec. 6652(d)(1). 
567 Sec. 6652(d)(2). 
568 Sec. 3405. 
569 Sec. 6652(h). 

Annual registration statement and notification of changes 
For a plan subject to the vesting requirements under the Em-

ployee Retirement Income Security Act of 1974 (‘‘ERISA’’), the plan 
administrator is required to file a registration statement with the 
IRS with respect to any plan participant who (1) separated from 
service during the year and (2) had a vested benefit under the plan, 
but who was not paid the benefit during the year (a ‘‘deferred vest-
ed’’ benefit).565 The registration statement generally must include 
the name of the plan, the name and address of the plan adminis-
trator, the name and taxpayer identification number of the sepa-
rated participant, and the nature, amount, and form of the partici-
pant’s deferred vested benefit. A failure to file a registration state-
ment as required generally results in a civil penalty of $1 for each 
participant with respect to whom the failure applies, multiplied by 
the number of days during which the failure continues, subject to 
a maximum penalty of $5,000 for a failure with respect to any plan 
year.566 This penalty may be waived if it is shown that the failure 
is due to reasonable cause. 

A plan administrator is also required to notify the IRS if certain 
information in a registration changes; specifically, such notification 
is required for any change in the name of the plan or in the name 
or address of the plan administrator, the termination of the plan, 
or the merger or consolidation of the plan with any other plan or 
its division into two or more plans. A failure to file a required noti-
fication of change generally results in a penalty of $1 for each day 
during which the failure continues, subject to a maximum penalty 
of $1,000 for any failure.567 This penalty may be waived if it is 
shown that the failure is due to reasonable cause. 

Withholding notices 
Withholding requirements apply to distributions from tax-favored 

employer-sponsored retirement plans and IRAs, but, except in the 
case of certain distributions, payees may generally elect not to have 
withholding apply.568 A plan administrator or IRA custodian is re-
quired to provide payees with notices of the right to elect no with-
holding. A failure to provide a required notice generally results in 
a civil penalty of $10 for each failure, subject to a maximum pen-
alty of $5,000 for all failures during any calendar year.569 This pen-
alty may be waived if it is shown that the failure is due to reason-
able cause and not to willful neglect. 

Explanation of Provision 

Increase to penalty for failure to file Form 5500 
Under the provision, a failure to file Form 5500 generally results 

in a penalty of $250 for each day during which the failure con-
tinues, but the total amount imposed under this subsection on any 
person for failure to file any return shall not exceed $150,000. 
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570 Sec. 6103(a) 
571 Sec. 7431. 
572 Sec. 4481(a). 
573 Treas. Reg. 41.6001–3(a). 

Increase in penalties for annual registration statement and 
notification of changes 

Under the provision, a failure to file a registration statement as 
required generally results in a penalty of $10 for each participant 
with respect to whom the failure applies, multiplied by the number 
of days during which the failure continues, subject to a maximum 
penalty of $50,000 for a failure with respect to any plan year. A 
failure to file a required notification of change generally results in 
a penalty of $10 for each day during which the failure continues, 
subject to a maximum penalty of $10,000 for any failure. 

Increase in penalties for withholding notices 
Under the provision, a failure to provide a required withholding 

notice generally results in a penalty of $100 for each failure, sub-
ject to a maximum penalty of $50,000 for all failures during any 
calendar year. 

Effective Date 

The provision is effective for returns, statements, and notifica-
tions required to be filed, and withholding notices required to be 
provided, after December 31, 2019. 

4. Increase information sharing to administer excise taxes 
(sec. 404 of the Act and sec. 6103(o) of the Code) 

Present Law 

Generally, tax returns and return information (‘‘tax information’’) 
are confidential and may not be disclosed unless authorized in the 
Code.570 Return information includes data received, collected, or 
prepared by the Secretary with respect to the determination of the 
existence or possible existence of liability of any person under the 
Code for any tax, penalty, interest, fine, forfeiture, or other imposi-
tion or offense. Criminal penalties apply for the unauthorized in-
spection or disclosure of tax information. Willful unauthorized dis-
closure is a felony under section 7213 and the willful unauthorized 
inspection of tax information is a misdemeanor under section 
7213A. Taxpayers may also pursue a civil cause of action for disclo-
sures and inspections not authorized by section 6103.571 

Section 6103 provides exceptions to the general rule of confiden-
tiality, detailing permissible disclosures. Under section 6103(h)(1), 
tax information is open to inspection by or disclosure to Treasury 
officers and employees whose official duties require the inspection 
or disclosure for tax administration purposes. 

The heavy vehicle use tax, an annual highway use tax, is im-
posed on the use of any highway motor vehicle that has a gross 
weight of 55,000 pounds or more.572 Proof of payment of the heavy 
vehicle use tax must be presented to customs officials upon entry 
into the United States of any highway motor vehicle subject to the 
tax and that has a base in a contiguous foreign country.573 If the 
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574 Treas. Reg. 41.6001–3(b). 
575 The Homeland Security Act of 2002, Pub. L. No. 107-296 (‘‘Homeland Security Act’’), en-

acted November 25, 2002 established the U.S. Department of Homeland Security. Several agen-
cies were combined under this new department. 

576 Rev. Proc. 2018–57, 2018–49 I.R.B. 817, Sec.3.01. 
577 Ibid. 

operator of the vehicle is unable to present proof of payment of the 
tax with respect to the vehicle, entry into the United States may 
be denied.574 

Prior to 2003, customs officials who had responsibility for enforc-
ing and/or collecting excise taxes were employees of the U.S. De-
partment of the Treasury (‘‘Treasury’’). Thus, prior to 2003, section 
6103(h)(1) allowed disclosure of tax information by the IRS to these 
customs officials in the performance of their duties. In 2003, U.S. 
Customs and Border Protection became an official agency of the 
U.S. Department of Homeland Security.575 At that time, customs 
officials were transferred from Treasury to the Department of 
Homeland Security. 

Explanation of Provision 

The provision allows the IRS to share returns and return infor-
mation with employees of U.S. Customs and Border Protection 
whose official duties require such inspection or disclosure for pur-
poses of administering and collecting the heavy vehicle use tax. 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 

TITLE V—TAX RELIEF FOR CERTAIN CHILDREN 

1. Modification of rules relating to the taxation of unearned 
income of certain children (sec. 501 of the Act and sec. 1 
of the Code) 

Present Law 

Income tax rates 
To determine regular income tax liability, an individual taxpayer 

generally must apply the tax rate schedules (or the tax tables) to 
his or her taxable income. The rate schedules are broken into sev-
eral ranges of income, known as income brackets, and the marginal 
tax rate increases as a taxpayer’s income increases. 

Separate rate schedules apply based on an individual’s filing sta-
tus.576 Estates and trusts are generally taxed in a manner similar 
to individuals, to the extent that the income is not distributed or 
required to be distributed under governing law or under the terms 
of the governing instrument. They are subject to a separate income 
tax rate schedule.577 For 2019, the regular individual and estate 
and trust income tax rate schedules are as follows: 
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578 Sec. 1(g). 

TABLE 1.—FEDERAL INDIVIDUAL INCOME TAX RATES FOR 2019 

If taxable income is: Then income tax equals: 

Single Individuals 
Not over $9,700 ......................................................................... 10% of the taxable income 
Over $9,700 but not over $39,475 ........................................... $970 plus 12% of the excess over $9,700 
Over $39,475 but not over $84,200 ......................................... $4,543 plus 22% of the excess over $39,475 
Over $84,200 but not over $160,725 ....................................... $14,382.50 plus 24% of the excess over $84,200 
Over $160,725 but not over $204,100 ..................................... $32,748.50 plus 32% of the excess over $160,725 
Over $204,100 but not over $510,300 ..................................... $46,628.50 plus 35% of the excess over $204,100 
Over $510,300 ........................................................................... $153,798.50 plus 37% of the excess over $510,300 

Heads of Households 
Not over $13,850 ....................................................................... 10% of the taxable income 
Over $13,850 but not over $52,850 ......................................... $1,385 plus 12% of the excess over $13,850 
Over $52,850 but not over $84,200 ......................................... $6,065 plus 22% of the excess over $52,850 
Over $84,200 but not over $160,700 ....................................... $12,962 plus 24% of the excess over $84,200 
Over $160,700 but not over $204,100 ..................................... $31,322 plus 32% of the excess over $160,700 
Over $204,100 but not over $510,300 ..................................... $45,210 plus 35% of the excess over $204,100 
Over $510,300 ........................................................................... $152,380 plus 37% of the excess over $510,300 

Married Individuals Filing Joint Returns and Surviving Spouses 
Not over $19,400 ....................................................................... 10% of the taxable income 
Over $19,400 but not over $78,950 ......................................... $1,940 plus 12% of the excess over $19,400 
Over $78,950 but not over $168,400 ....................................... $9,086 plus 22% of the excess over $78,950 
Over $168,400 but not over $321,450 ..................................... $28,765 plus 24% of the excess over $168,400 
Over $321,450 but not over $408,200 ..................................... $65,497 plus 32% of the excess over $321,450 
Over $408,200 but not over $612,350 ..................................... $93,257 plus 35% of the excess over $408,200 
Over $612,350 ........................................................................... $164,709.50 plus 37% of the excess over $612,350 

Married Individuals Filing Separate Returns 
Not over $9,700 ......................................................................... 10% of the taxable income 
Over $9,700 but not over $39,475 ........................................... $970 plus 12% of the excess over $9,700 
Over $39,475 but not over $84,200 ......................................... $4,543 plus 22% of the excess over $39,475 
Over $84,200 but not over $160,725 ....................................... $14,382.50 plus 24% of the excess over $84,200 
Over $160,725 but not over $204,100 ..................................... $32,748.50 plus 32% of the excess over $160,725 
Over $204,100 but not over $306,175 ..................................... $46,628.50 plus 35% of the excess over $204,100 
Over $306,175 ........................................................................... $82,354.75 plus 37% of the excess over $306,175 

Estates and Trusts 
Not over $2,600 ......................................................................... 10% of the taxable income 
Over $2,600 but not over $9,300 ............................................. $260 plus 24% of the excess over $2,600 
Over $9,300 but not over $12,750 ........................................... $1,868 plus 35% of the excess over $9,300 
Over $12,750 ............................................................................. $3,075.50 plus 37% of the excess over $12,750 

Unearned income of children 
Special rules (generally referred to as the ‘‘kiddie tax’’) apply to 

the net unearned income of certain children.578 Generally, the 
kiddie tax applies to a child if: (1) the child has not reached the 
age of 19 by the close of the taxable year, or the child is a full-time 
student under the age of 24, and either of the child’s parents is 
alive at that time; (2) the child’s unearned income exceeds $2,200 
(for 2019); and (3) the child does not file a joint return. The kiddie 
tax applies regardless of whether the child may be claimed as a de-
pendent by either or both parents. If a child is above age 17, the 
kiddie tax applies to the net unearned income of that child only if 
the child’s earned income does not exceed one-half of the amount 
of his or her support. For these purposes, unearned income is in-
come other than wages, salaries, professional fees, other amounts 
received as compensation for personal services actually rendered, 
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579 Secs. 1(g)(4) and 911(d)(2). 
580 Sec. 1(h). 
581 For this purpose, earned taxable income means taxable income reduced (but not below 

zero) by net unearned income. Section 1(j)(4)(D). 
582 A technical correction may be necessary for the kiddie tax to fully reflect this intent. As 

enacted, a child to whom the kiddie tax applies uses modified unmarried and estates and trusts 
brackets to calculate tax on income. The brackets are modified so that the total amount taxed 
at a given rate does not exceed the amount that would be taxed at that rate in the case of an 
individual to whom the kiddie tax does not apply. For a detailed explanation see Joint Com-
mittee on Taxation, General Explanation of Public Law 115–97 (JCS–1–18), December 20, 2018, 
pp. 7–8. 

583 Sec. 55. 
584 Sec. 3.12 of Rev. Proc. 2018–57, supra. The breakpoint between the 26-percent and 28-per-

cent brackets is indexed for inflation. 
585 The maximum tax rates on net capital gain and dividends used in computing the regular 

tax are used in computing the tentative minimum tax. 
586 As defined in Sec. 55. 

and distributions from qualified disability trusts.579 In general, a 
child is eligible to use the preferential tax rates for qualified divi-
dends and capital gains.580 

Public Law 115–97 temporarily modifies the kiddie tax by sepa-
rating the child’s tax from the tax situation of the child’s parent 
or of any sibling. It is intended that the net unearned income (both 
ordinary income and net capital gain) of a child to whom the kiddie 
tax applies is taxed according to the tax table applicable to a trust, 
while earned taxable income 581 of a child is taxed according to the 
tax table applicable to the child (normally the table applicable to 
unmarried individuals).582 

The modification of the kiddie tax does not apply to taxable years 
beginning after December 31, 2025. 

Alternative minimum tax 
An alternative minimum tax (‘‘AMT’’) is imposed on an indi-

vidual, estate, or trust in an amount by which the tentative min-
imum tax exceeds the regular income tax for the taxable year.583 
For 2019, the tentative minimum tax is the sum of (1) 26 percent 
of so much of the taxable excess as does not exceed $194,800 
($97,400 in the case of married filing separately) 584 and (2) 28 per-
cent of the remaining taxable excess.585 The taxable excess is so 
much of the alternative minimum taxable income (‘‘AMTI’’) as ex-
ceeds the exemption amount. AMTI is the taxpayer’s taxable in-
come increased by the taxpayer’s tax preferences and adjusted by 
determining the tax treatment of certain items in a manner that 
negates the deferral of income resulting from the regular tax treat-
ment of those items. 

For taxable years beginning in 2019, the exemption amount is 
$111,700 for married individuals filing jointly and surviving 
spouses, $71,700 for other unmarried individuals, $55,850 for mar-
ried individuals filing separately, and $25,000 for estates or trusts. 
In the case of a child to whom the kiddie tax applies, the exemp-
tion amount may not exceed the child’s earned income 586 plus 
$7,750. The exemption amount is phased out by an amount equal 
to 25 percent of the amount by which the individual’s AMTI ex-
ceeds $1,020,600 for married individuals filing jointly and sur-
viving spouses, $510,300 for other individuals, and $83,500 for es-
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587 Secs. 3.12 and 3.13 of Rev. Proc. 2018–57, supra. 
588 Section 1(g)(4)(A) provides for a reduction in the amount of net unearned income by twice 

the basic standard deduction, which for 2019 is $1,100, if the child does not itemize deductions. 
589 Special rules apply for determining which parent’s rate applies where a joint return is not 

filed. 
590 Sec. 3.02 of Rev. Proc. 2018–57, supra. 
591 Sec. 1(g)(4). 
592 Sec. 1(g)(3). 

tates or trusts. These dollar amounts are indexed annually for in-
flation.587 

Among the tax preferences and adjustments included in AMTI 
are accelerated depreciation on certain property used in a trade or 
business, circulation expenditures, research and experimental ex-
penditures, certain expenses and allowances related to oil and gas, 
certain expenses and allowances related to mining exploration and 
development, certain tax-exempt interest income, and a portion of 
the gain excluded with respect to the sale or disposition of certain 
small business stock. The standard deduction, and certain itemized 
deductions, such as the deduction for State and local taxes, are not 
allowed to reduce AMTI. 

Explanation of Provision 

Unearned income of children 
The provision reverses the temporary change enacted by Public 

Law 115–97 to the calculation of the kiddie tax for taxable years 
beginning after December 31, 2019. In addition, the provision pro-
vides that taxpayers may elect to reverse the temporary change to 
the calculation of the kiddie tax for taxable years of the taxpayer 
which begin in 2018, 2019, or both. 

Under the provision, the net unearned income of a child (for 
2019, unearned income over $2,200) 588 is taxed at the parents’ tax 
rates if the parents’ tax rates are higher than the tax rates of the 
child.589 The remainder of a child’s taxable income (i.e., earned in-
come, plus unearned income up to $2,200 (for 2019), less the child’s 
standard deduction) is taxed at the child’s rates, regardless of 
whether the kiddie tax applies to the child. 

The kiddie tax is calculated by computing the ‘‘allocable parental 
tax.’’ This involves adding the net unearned income of the child to 
the parent’s income and then applying the parent’s tax rate. A 
child’s ‘‘net unearned income’’ is the child’s unearned income less 
the sum of (1) the minimum standard deduction allowed to depend-
ents ($1,100 for 2019),590 and (2) the greater of (a) such minimum 
standard deduction amount or (b) the amount of allowable itemized 
deductions that are directly connected with the production of the 
unearned income.591 

The allocable parental tax equals the hypothetical increase in tax 
to the parent that results from adding the child’s net unearned in-
come to the parent’s taxable income.592 If the child has net capital 
gains or qualified dividends, these items are allocated to the par-
ent’s hypothetical taxable income according to the ratio of net un-
earned income to the child’s total unearned income. If a parent has 
more than one child subject to the kiddie tax, the net unearned in-
come of all children is combined, and a single kiddie tax is cal-
culated. Each child is then allocated a proportionate share of the 
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593 Sec. 1(g)(6). See Form 8615, Tax for Certain Children Who Have Unearned Income. 
594 Sec. 1(g)(1). 
595 Sec. 3.02 of Rev. Proc. 2018–57, supra. 
596 Sec. 401(b). 

hypothetical increase, based upon the child’s net unearned income 
relative to the aggregate net unearned income of all of the parent’s 
children subject to the tax. 

Generally, a child with a filing obligation must file a separate re-
turn to report his or her income.593 The parents’ tax is not affected 
by the child’s income, and the total tax due from the child is the 
greater of: 

1. The sum of (a) the tax payable by the child on the child’s 
earned income and unearned income up to $2,200 (for 2019), plus 
(b) the allocable parental tax on the child’s unearned income, or 

2. The tax on the child’s income without regard to the kiddie tax 
provisions.594 

If a child’s gross income is only from interest and dividends and 
the amount of the gross income (in 2019) is greater than $1,100, 
and less than $11,000,595 the parents may elect to report the child’s 
gross income on the parents’ return and the child is treated as hav-
ing no gross income. A tax at the rate of 10 percent is imposed on 
up to $1,100 of the child’s gross income included on the parents’ re-
turn. 

Alternative minimum tax 
The provision also temporarily suspends the limitation on the 

AMT exemption amount for taxpayers subject to the kiddie tax for 
taxable years beginning after December 31, 2017. This modification 
to the alternative minimum tax does not apply to taxable years be-
ginning after December 31, 2025. 

Effective Date 

The provision to modify the calculation of the kiddie tax applies 
to taxable years beginning after December 31, 2019, or at the tax-
payer’s election, may apply to taxable years beginning in 2018, 
2019, or both. 

The provision to modify the alternative minimum tax applies to 
taxable years beginning after December 31, 2017. 

TITLE VI—ADMINISTRATIVE PROVISIONS 

1. Provisions relating to plan amendments (sec. 601 of the 
Act and sec. 401 of the Code) 

Present Law 

Present law provides a remedial amendment period during 
which, under certain circumstances, a retirement plan may be 
amended retroactively in order to comply with the tax qualification 
requirements.596 In general, plan amendments to reflect changes in 
the law generally must be made by the time prescribed by law for 
filing the income tax return of the employer for the employer’s tax-
able year in which the change in law occurs (including extensions). 
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597 Code sec. 411(d)(6); ERISA sec. 204(g). 

The Secretary of the Treasury may extend the time by which plan 
amendments need to be made. 

The Code and ERISA provide that, in general, accrued benefits 
cannot be reduced by a plan amendment.597 This prohibition on the 
reduction of accrued benefits is commonly referred to as the ‘‘anti- 
cut-back rule.’’ 

Explanation of Provision 

The provision permits certain plan amendments made pursuant 
to the changes in the Act, or regulations issued thereunder, to be 
retroactively effective. If a plan amendment meets the require-
ments of the provision, then the plan will be treated as being oper-
ated in accordance with its terms and the amendment will not vio-
late the anti-cut-back rule. In order for this treatment to apply, the 
plan must be operated as if the plan amendment were in effect, 
and the amendment is required to be made on or before the last 
day of the first plan year beginning on or after January 1, 2022, 
or such later date as the Secretary of the Treasury may prescribe. 
However, if the plan is a governmental plan or, in the case of sec-
tion 401 (and the amendments made thereby), an applicable collec-
tively bargained plan, the amendment is required to be made on 
or before the last day of the first plan year beginning on or after 
January 1, 2024 (or such later date as the Secretary of the Treas-
ury may prescribe). For this purpose, an applicable collectively bar-
gained plan is a plan maintained pursuant to one or more collective 
bargaining agreements between employee representatives and one 
or more employers ratified before the date of enactment of this Act. 

If the amendment is required to be made to retain a plan’s quali-
fied status as a result of the changes in the law (or regulations), 
the amendment is required to be made retroactively effective as of 
the date on which the change became effective with respect to the 
plan and the plan is required to be operated in compliance until 
the amendment is made. Amendments that are not required to re-
tain a plan’s qualified status but that are made pursuant to the 
changes made by the Act (or applicable regulations) may be made 
retroactively effective as of the first day the amendment is effec-
tive. 

A plan amendment will not be considered to be pursuant to the 
Act (or applicable regulations) if it has an effective date before the 
effective date of the provision under the Act (or regulations) to 
which it relates. Similarly, the provision does not provide relief 
from the anti-cut-back rule for periods prior to the effective date of 
the relevant provision (or regulations) or the plan amendment. The 
Secretary of the Treasury (or the Secretary’s delegate) is author-
ized to provide exceptions to the relief from the prohibition on re-
ductions in accrued benefits. It is intended that the Secretary will 
not permit inappropriate reductions in contributions or benefits 
that are not directly related to the provisions under the Act. 
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598 A debt cancellation that constitutes a gift or bequest is not treated as income to the donee 
debtor. Sec. 102. 

599 Secs. 61(a)(11) and 108. 
600 Sec. 1017. 

Effective Date 

The provision is effective on date of enactment (December 20, 
2019). 

DIVISION Q—TAXPAYER CERTAINTY AND DISASTER TAX 
RELIEF ACT OF 2019 

TITLE I—EXTENSION OF CERTAIN EXPIRING 
PROVISIONS 

Subtitle A—Tax Relief and Support for Families and 
Individuals 

1. Exclusion from gross income of discharge of qualified 
principal residence indebtedness (sec. 101 of the Act and 
sec. 108(a)(1)(E) of the Code) 

Present Law 

In general 
Gross income includes income that is realized by a debtor from 

the discharge of indebtedness,598 subject to certain exceptions for 
debtors in Title 11 bankruptcy cases, insolvent debtors, certain stu-
dent loans, certain farm indebtedness, and certain real property 
business indebtedness.599 In cases involving discharges of indebted-
ness that are excluded from gross income under the exceptions to 
the general rule, taxpayers generally reduce certain tax attributes, 
including basis in property, by the amount of the discharge of in-
debtedness. 

The amount of discharge of indebtedness excluded from income 
by an insolvent debtor not in a Title 11 bankruptcy case cannot ex-
ceed the amount by which the debtor is insolvent. In the case of 
a discharge in bankruptcy or where the debtor is insolvent, any re-
duction in basis may not exceed the excess of the aggregate bases 
of properties held by the taxpayer immediately after the discharge 
over the aggregate of the liabilities of the taxpayer immediately 
after the discharge.600 

For all taxpayers, the amount of discharge of indebtedness gen-
erally is equal to the difference between the adjusted issue price of 
the debt being cancelled and the amount used to satisfy the debt. 
These rules generally apply to the exchange of an old obligation for 
a new obligation, including a modification of indebtedness that is 
treated as an exchange (a debt-for-debt exchange). 

Qualified principal residence indebtedness 
An exclusion from gross income is provided for any discharge of 

indebtedness income by reason of a discharge (in whole or in part) 
of qualified principal residence indebtedness. Qualified principal 
residence indebtedness means acquisition indebtedness (within the 
meaning of section 163(h)(3)(B), except that the dollar limitation is 
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601 The limitation is $1 million in the case of a married individual filing a separate return. 
Sec. 108(h)(2). 

$2 million) with respect to the taxpayer’s principal residence.601 Ac-
quisition indebtedness with respect to a principal residence gen-
erally means indebtedness which is incurred in the acquisition, 
construction, or substantial improvement of the principal residence 
of the individual and is secured by the residence. It also includes 
refinancing of such indebtedness to the extent the amount of the 
indebtedness resulting from such refinancing does not exceed the 
amount of the refinanced indebtedness. For these purposes, the 
term ‘‘principal residence’’ has the same meaning as under section 
121. 

If, immediately before the discharge, only a portion of a dis-
charged indebtedness is qualified principal residence indebtedness, 
the exclusion applies only to so much of the amount discharged as 
exceeds the portion of the debt which is not qualified principal resi-
dence indebtedness. Thus, assume that a principal residence is se-
cured by an indebtedness of $1 million, of which $700,000 is quali-
fied principal residence indebtedness. If the residence is sold for 
$600,000 and $400,000 debt is discharged, then only $100,000 of 
the amount discharged may be excluded from gross income under 
the qualified principal residence indebtedness exclusion. 

The basis of the individual’s principal residence is reduced by the 
amount excluded from income under the provision. 

The qualified principal residence indebtedness exclusion does not 
apply to a taxpayer in a Title 11 case; instead, the general exclu-
sion rules apply. In the case of an insolvent taxpayer not in a Title 
11 case, the qualified principal residence indebtedness exclusion 
applies unless the taxpayer elects to have the general exclusion 
rules apply instead. 

The exclusion does not apply to the discharge of a loan if the dis-
charge is on account of services performed for the lender or any 
other factor not directly related to a decline in the value of the resi-
dence or to the financial condition of the taxpayer. 

The exclusion for qualified principal residence indebtedness is ef-
fective for discharges of indebtedness before January 1, 2018. The 
exclusion for qualified principal residence indebtedness is also ef-
fective for discharges of indebtedness on or after January 1, 2018 
if the discharge is subject to a written arrangement entered into 
prior to January 1, 2018. 

Explanation of Provision 

The provision extends for three additional years the exclusion 
from gross income for discharges of qualified principal residence in-
debtedness. Thus, the exclusion for qualified principal residence in-
debtedness is effective for discharges of indebtedness before Janu-
ary 1, 2021 and for discharges of indebtedness on or after January 
1, 2021 if the discharge is subject to a written arrangement entered 
into prior to January 1, 2021. 

Effective Date 

The provision generally applies to discharges of indebtedness 
after December 31, 2017. 
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602 Sec. 163(h). 

2. Treatment of mortgage insurance premiums as qualified 
residence interest (sec. 102 of the Act and sec. 163(h) of 
the Code) 

Present Law 

In general 
Qualified residence interest is deductible notwithstanding the 

general rule that personal interest is nondeductible.602 

Acquisition indebtedness 
Qualified residence interest is interest on acquisition indebted-

ness with respect to a principal and a second residence of the tax-
payer. Acquisition indebtedness means debt that is incurred in ac-
quiring, constructing, or substantially improving a qualified resi-
dence of the taxpayer, and that is secured by the residence. Acqui-
sition indebtedness also includes refinancing of such indebtedness 
to the extent the amount of the indebtedness resulting from refi-
nancing does not exceed the amount of the refinanced indebted-
ness. The maximum amount of debt that may be treated as acquisi-
tion indebtedness is $750,000 ($375,000 in the case of married tax-
payers filing separately). 

Qualified mortgage insurance 
Certain premiums paid or accrued for qualified mortgage insur-

ance by a taxpayer during the taxable year in connection with ac-
quisition indebtedness on a qualified residence of the taxpayer are 
treated as interest that is qualified residence interest and thus de-
ductible. The amount allowable as a deduction is phased out rat-
ably by 10 percent for each $1,000 (or fraction thereof) by which 
the taxpayer’s adjusted gross income exceeds $100,000 ($500 and 
$50,000, respectively, in the case of a married individual filing a 
separate return). Thus, the deduction is not allowed if the tax-
payer’s adjusted gross income exceeds $109,000 ($54,000 in the 
case of married individual filing a separate return). 

For this purpose, qualified mortgage insurance means mortgage 
insurance provided by the Department of Veterans Affairs, the Fed-
eral Housing Administration, or the Rural Housing Service, and 
private mortgage insurance (defined in section two of the Home-
owners Protection Act of 1998 as in effect on the date of enactment 
of the provision). 

Amounts paid for qualified mortgage insurance that are properly 
allocable to periods after the close of the taxable year are treated 
as paid in the period to which they are allocated. No deduction is 
allowed for the unamortized balance if the mortgage is paid before 
the end of its term (except in the case of qualified mortgage insur-
ance provided by the Department of Veterans Affairs or Rural 
Housing Service). 

The deduction does not apply with respect to any mortgage in-
surance contract issued before January 1, 2007. The deduction is 
disallowed for any amount paid or accrued after December 31, 
2017, or properly allocable to any period after that date. 
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603 Sec. 6050H(h) and Treas. Reg. sec. 1.6050H–3. 
604 Sec. 213. The threshold was amended by the Patient Protection and Affordable Care Act 

(Pub. L. No. 111–148). For taxable years beginning after December 31, 2012, the threshold was 
10 percent for regular tax purposes and AMT purposes. A temporary special rule applied in the 
case of a taxpayer who attained age 65 (or, in the case of a married taxpayer, if either the tax-
payer or the taxpayer’s spouse attained age 65) before the close of the taxable year, in which 
case the threshold was 7.5 percent for regular tax purposes. The 2017 Tax Act (Pub. L. No. 115– 
97) reduced the floor to 7.5 percent for all taxpayers for taxable years beginning after December 
31, 2016, and ending before January 1, 2019. 

605 Sec. 222. 

Information reporting rules apply to mortgage insurance pre-
miums for premiums paid or accrued during periods to which the 
deductibility provision applies.603 

Explanation of Provision 

The provision extends the deduction for qualified mortgage insur-
ance premiums for three years (with respect to contracts entered 
into after December 31, 2006). Thus, the provision applies to 
amounts paid or accrued in 2018, 2019, and 2020 (and not properly 
allocable to any period after December 31, 2020). 

Effective Date 

The provision applies to amounts paid or accrued after December 
31, 2017. 

3. Reduction in medical expense deduction floor (sec. 103 of 
the Act and sec. 213 of the Code) 

Present Law 

For taxable years ending before January 1, 2019, individuals 
may claim an itemized deduction for unreimbursed medical ex-
penses paid during the taxable year, but only to the extent that the 
expenses exceed 7.5 percent of adjusted gross income (‘‘AGI’’) for 
purposes of regular tax and the alternative minimum tax 
(‘‘AMT’’).604 For taxable years ending after December 31, 2018, the 
7.5-percent threshold is increased to 10 percent. 

Explanation of Provision 

The provision extends for two years the threshold for deducting 
medical expenses of 7.5 percent of AGI. The 7.5-percent threshold 
applies for purposes of regular tax as well as the AMT. The provi-
sion applies for taxable years beginning before January 1, 2021. 

Effective Date 

The provision applies to taxable years ending after December 31, 
2018. 

4. Deduction of qualified tuition and related expenses (sec. 
104 of the Act and sec. 222 of the Code) 

Present Law 

An individual is allowed a deduction for qualified tuition and re-
lated expenses for higher education paid by the individual during 
the taxable year.605 The deduction is allowed in computing ad-
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606 Notwithstanding that the exemption amount is zero for taxable years beginning after De-
cember 31, 2017, and before January 1, 2026, the reduction of the exemption amount to zero 
is not taken into account in determining whether a deduction for a personal exemption is still 
allowed or allowable. Sec. 151(d)(5)(B). 

607 The deduction generally is not available for expenses with respect to a course or education 
involving sports, games, or hobbies, and is not available for student activity fees, athletic fees, 
insurance expenses, or other expenses unrelated to an individual’s academic course of instruc-
tion. Secs. 222(d)(1) and 25A(f). 

608 Secs. 222(d)(6) and 6050S. 
609 Secs. 222(d)(1) and 25A(g)(2). 
610 Sec. 222(c). These reductions are the same as those that apply to the American Oppor-

tunity and Lifetime Learning credits. 

justed gross income. The term qualified tuition and related ex-
penses is defined in the same manner as for the American Oppor-
tunity and Lifetime Learning credits, and includes tuition and fees 
required for the enrollment or attendance of the taxpayer, the tax-
payer’s spouse, or any dependent of the taxpayer with respect to 
whom the taxpayer is allowed a deduction for a personal exemp-
tion,606 at an eligible institution of higher education for courses of 
instruction of such individual at such institution.607 The expenses 
must be in connection with enrollment at an institution of higher 
education during the taxable year, or with an academic period be-
ginning during the taxable year or during the first three months 
of the next taxable year. The deduction is not available for tuition 
and related expenses paid for elementary or secondary education. 

The maximum deduction is $4,000 for an individual whose ad-
justed gross income for the taxable year does not exceed $65,000 
($130,000 in the case of a joint return), or $2,000 for an individual 
whose adjusted gross income does not exceed $80,000 ($160,000 in 
the case of a joint return). No deduction is allowed for an indi-
vidual whose adjusted gross income exceeds the relevant adjusted 
gross income limitations, for a married individual who does not file 
a joint return, or for an individual with respect to whom a personal 
exemption deduction is allowable to another taxpayer for the tax-
able year. Generally, no deduction is allowed unless the taxpayer 
receives a payee statement furnished by the eligible institution of 
higher education or other entity subject to reporting that reports 
qualified tuition and related expenses.608 

The amount of qualified tuition and related expenses must be re-
duced by certain scholarships, educational assistance allowances, 
and other amounts paid for the benefit of such individual,609 and 
by the amount of such expenses taken into account for purposes of 
determining any exclusion from gross income of: (1) income from 
certain U.S. savings bonds used to pay higher education tuition 
and fees; and (2) income from a Coverdell education savings ac-
count.610 Additionally, such expenses must be reduced by the earn-
ings portion (but not the return of principal) of distributions from 
a qualified tuition program if an exclusion under section 529 is 
claimed with respect to expenses eligible for the qualified tuition 
deduction. No deduction is allowed for any expense for which a de-
duction is otherwise allowed or with respect to an individual for 
whom an American Opportunity or Lifetime Learning credit is 
elected for such taxable year. 

The deduction is not available for taxable years beginning after 
December 31, 2017. 
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611 Sec. 4121. 
612 The date of enactment of the Act was December 20, 2019; thus, the provision reinstates 

the higher rates as of January 1, 2020, through December 31, 2020. 
613 Sec. 45A. 

Explanation of Provision 

The provision extends the qualified tuition deduction for three 
years, through 2020. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2017. 

5. Black Lung Disability Trust Fund excise tax (sec. 105 of 
the Act and sec. 4121 of the Code) 

Present Law 

Before January 1, 2019, coal extracted from mines was taxed at 
either $1.10 per ton if from an underground mine or $0.55 per ton 
if from a surface mine.611 The total amount of tax was not to ex-
ceed 4.4 percent of the price at which such ton of coal was sold by 
the producer. 

After December 31, 2018, the ‘‘temporary increase termination 
date,’’ the tax rates declined to rates of $0.50 for underground 
mines and $0.25 for surface mines. After the temporary increase 
termination date, the total amount of tax is not to exceed two per-
cent of the price at which such ton of coal is sold by the producer. 

Explanation of Provision 

The provision reinstates the increased rates on coal through De-
cember 31, 2020. Coal extracted will be taxed at $1.10 per ton if 
from an underground mine or $0.55 per ton if from a surface mine. 
The total amount of tax cannot exceed 4.4 percent of the price at 
which such ton of coal is sold by the producer. 

Effective Date 

The provision applies on and after the first day of the first cal-
endar month beginning after the date of enactment.612 

Subtitle B—Incentives for Employment, Economic Growth, 
and Community Development 

1. Indian employment credit (sec. 111 of the Act and sec. 45A 
of the Code) 

Present Law 

In general, a credit against income tax liability is allowed to em-
ployers for the first $20,000 of qualified wages and qualified em-
ployee health insurance costs paid or incurred by the employer 
with respect to certain employees.613 The credit is equal to 20 per-
cent of the excess of eligible employee qualified wages and health 
insurance costs during the current taxable year over the amount of 
such wages and costs incurred by the employer during calendar 
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614 Sec. 280C(a). 
615 Pub. L. No. 93–262. 
616 Pub. L. No. 95–608. 
617 See Instructions for Form 8845, Indian Employment Credit (2017). 
618 Sec. 51(i)(1). 

year 1993. The credit is an incremental credit, such that an em-
ployer’s current-year qualified wages and qualified employee health 
insurance costs (up to $20,000 per employee) are eligible for the 
credit only to the extent that the sum of such costs exceeds the 
sum of comparable costs paid during 1993. No deduction is allowed 
for the portion of the wages equal to the amount of the credit.614 

Qualified wages means wages paid or incurred by an employer 
for services performed by a qualified employee. A qualified em-
ployee means any employee who is an enrolled member of an In-
dian tribe or the spouse of an enrolled member of an Indian tribe, 
who performs substantially all of the services within an Indian res-
ervation, and whose principal place of abode while performing such 
services is on or near the reservation in which the services are per-
formed. An ‘‘Indian reservation’’ is a reservation as defined in sec-
tion 3(d) of the Indian Financing Act of 1974 615 or section 4(10) of 
the Indian Child Welfare Act of 1978.616 The definition in section 
3(d) of the Indian Financing Act includes, in addition to current In-
dian reservations and certain other lands, ‘‘former Indian reserva-
tions in Oklahoma.’’ For purposes of the credit, section 3(d) is ap-
plied by treating ‘‘former Indian reservations in Oklahoma’’ as in-
cluding only lands that are (1) within the jurisdictional area of an 
Oklahoma Indian tribe as determined by the Secretary of the Inte-
rior, and (2) recognized by such Secretary as an area eligible for 
trust land status under 25 C.F.R. Part 151 (as in effect on August 
5, 1997). 

An employee is not treated as a qualified employee for any tax-
able year of the employer if the total amount of wages paid or in-
curred by the employer with respect to such employee during the 
taxable year exceeds an amount determined at an annual rate of 
$30,000 (which after adjustment for inflation is $45,000 for 
2017).617 In addition, an employee will not be treated as a qualified 
employee under certain specific circumstances, such as where the 
employee is related to the employer (in the case of an individual 
employer) or to one of the employer’s specified shareholders, own-
ers, partners, grantors, beneficiaries, or fiduciaries, or is a depend-
ent thereof.618 Similarly, an employee will not be treated as a 
qualified employee where the employee has more than a five per-
cent ownership interest in the employer. Finally, an employee will 
not be considered a qualified employee to the extent the employee’s 
services relate to gaming activities or are performed in a building 
housing such activities. 

The wage credit is available for wages paid or incurred in taxable 
years beginning on or before December 31, 2017. 

Explanation of Provision 

The provision extends the Indian employment credit for three 
years (through taxable years beginning on or before December 31, 
2020). 
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619 Sec. 45G(a) and (f). An eligible taxpayer generally claims the railroad track maintenance 
credit by filing Form 8900, Qualified Railroad Track Maintenance Credit. If a taxpayer’s only 
source of the credit is a partnership or S corporation, the taxpayer may report the credit directly 
on Form 3800, General Business Credit (see Part III, line 4g). 

620 Sec. 45G(e)(2) and Treas. Reg. sec. 1.45G–1(f). See also Notice 2013–20, 2013–15 I.R.B. 
902, April 8, 2013; and Field Attorney Advice 20151601F, December 19, 2014. 

621 Sec. 38(c)(4). 
622 Double track is treated as multiple lines of railroad track, rather than as a single line of 

railroad track (i.e., one mile of single track is one mile, but one mile of double track is two 
miles). Treas. Reg. sec. 1.45G–1(b)(9). 

623 A Class II or Class III owns railroad track if the railroad track is subject to the allowance 
for depreciation under section 167 by such Class II or Class III railroad. Treas. Reg. sec. 1.45G– 
1(b)(2). Railroad track generally has a seven-year MACRS recovery period. Sec. 168(e)(3)(C)(i) 
and asset class 40.4 of Rev. Proc. 87–56, 1987–2 C.B. 674. Alternatively, railroad structures and 
similar improvements (e.g., bridges, elevated structures, fences, etc.) generally have a 20-year 
MACRS recovery period (see asset class 40.2 of Rev. Proc. 87–56), while railroad grading and 
tunnel bores have a 50-year recovery period (see sec. 168(c)). The term ‘‘railroad grading or tun-
nel bore’’ means all improvements resulting from excavations (including tunneling), construction 
of embankments, clearings, diversions of roads and streams, sodding of slopes, and from similar 
work necessary to provide, construct, reconstruct, alter, protect, improve, replace, or restore a 
roadbed or right-of-way for railroad track. Sec. 168(e)(4). 

624 Sec. 45G(b)(1). 
625 Treas. Reg. sec. 1.45G–1(c)(2)(iii). 
626 Sec. 45G(b)(2). See also Treas. Reg. sec. 1.45G–1(d). 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2017. 

2. Railroad track maintenance credit (sec. 112 of the Act and 
sec. 45G of the Code) 

Present Law 

In general 
A business tax credit is allowed for 50 percent of qualified rail-

road track maintenance expenditures paid or incurred by an eligi-
ble taxpayer during taxable years beginning before January 1, 2018 
(the ‘‘railroad track maintenance credit’’ or ‘‘credit’’).619 For pur-
poses of calculating the credit, all members of a controlled group 
of corporations or a group of businesses under common control are 
treated as a single taxpayer, and each member’s credit is deter-
mined on a proportionate basis to each member’s share of the ag-
gregate qualified railroad track maintenance expenditures taken 
into account by the group for the credit.620 The credit may reduce 
a taxpayer’s tax liability below its tentative minimum tax.621 

Limitation 
The railroad track maintenance credit is limited to the product 

of $3,500 times the number of miles of railroad track 622 (1) owned 
or leased by an eligible taxpayer as of the close of its taxable 
year,623 and (2) assigned to the eligible taxpayer by a Class II or 
Class III railroad that owns or leases such track at the close of the 
taxable year.624 Amounts that exceed the limitation are not carried 
over to another taxable year.625 

Assignments 
Each mile of railroad track may be taken into account only once, 

either by the owner of such mile or by the owner’s assignee, in com-
puting the per-mile limitation.626 Any assignment of a mile of rail-
road track may be made only once per taxable year of the Class 
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627 An assignor must file Form 8900 with its timely filed (including extensions) Federal income 
tax return for the taxable year for which it assigns any mile of eligible railroad track, even if 
it is not itself claiming the railroad track maintenance credit for that taxable year. Treas. Reg. 
sec. 1.45G–1(d)(4). Both the assignor and the assignee must attach a statement to Form 8900 
detailing the information required by Treas. Reg. sec. 1.45G–1(d)(4). 

628 Bipartisan Budget Act of 2018, Pub. L. No. 115–123, Division D, Title I, Subtitle B, sec. 
40302(b)(2), February 9, 2018. 

629 The Surface Transportation Board currently classifies a Class I railroad as a carrier with 
annual operating revenue of $504,803,294 or more ($489,935,956 or more for 2018). See the Sur-
face Transportation Board Railroad Revenue Deflator Factors, available at https://prod.stb.gov/ 
reports-data/economic-data/railroad-revenue-deflator-factors/. The seven Class I railroads are 
BNSF Railway Company, Canadian National Railway (Grand Trunk Corporation), Canadian Pa-
cific (Soo Line Corporation), CSX Transportation, Kansas City Southern Railway Company, Nor-
folk Southern Combined Railroad Subsidiaries, and Union Pacific Railroad Company. See the 
U.S. Department of Transportation Federal Railroad Administration Freight Rail Overview, 
available at https://railroads.dot.gov/rail-network-development/freight-rail-overview. 

630 Rail facilities of a Class II or Class III railroad are railroad yards, tracks, bridges, tunnels, 
wharves, docks, stations, and other related assets that are used in the transport of freight by 
a railroad and owned or leased by that railroad. Treas. Reg. sec. 1.45G–1(b)(6). 

631 Railroad-related property is property that is unique to railroads and provided directly to 
a Class II or Class III railroad. See Treas. Reg. sec. 1.45G–1(b)(7) for a detailed description. 

632 Railroad-related services are services that are provided directly to, and are unique to, a 
railroad and that relate to railroad shipping, loading and unloading of railroad freight, or re-
pairs of rail facilities or railroad-related property. See Treas. Reg. sec. 1.45G–1(b)(8) for a de-
tailed description. 

633 Sec. 45G(c). 
634 Sec. 45G(e)(1) and Treas. Reg. sec. 1.45G–1(b)(1). The Surface Transportation Board cur-

rently classifies a Class II railroad as a carrier with annual operating revenue of $40,384,263 
or more, but less than $504,803,294 ($39,194,876 or more, but less than $489,935,956, for 2018), 
and a Class III railroad as a carrier with annual operating revenue of less than $40,384,263 
(less than $39,194,876 for 2018). See the Surface Transportation Board Railroad Revenue 
Deflator Factors, available at https://prod.stb.gov/reports-data/economic-data/railroad-revenue- 
deflator-factors/. 

635 All or some of the qualified railroad track maintenance expenditures may be required to 
be capitalized under section 263(a) as a tangible or intangible asset. See, e.g., Treas. Reg. sec. 
1.263(a)–4(d)(8), which requires the capitalization of amounts paid or incurred by a taxpayer to 
produce or improve real property owned by another (except to the extent the taxpayer is selling 
services at fair market value to produce or improve the real property) if the real property can 
reasonably be expected to produce significant economic benefits for the taxpayer. The basis of 

Continued 

II or Class III railroad, and is treated as made of the close of such 
taxable year.627 Such assignment is taken into account for the tax-
able year of the assignee that includes the date that such assign-
ment is treated as effective. However, assignments, including re-
lated expenditures paid or incurred, for taxable years ending after 
January 1, 2017, and before January 1, 2018, are treated as effec-
tive as of the close of such taxable year if made pursuant to a writ-
ten agreement entered into no later than May 10, 2018.628 

Eligible taxpayer 
An eligible taxpayer means any Class II or Class III railroad, 

and any person (including a Class I railroad 629) who transports 
property using the rail facilities 630 of a Class II or Class III rail-
road or who furnishes railroad-related property 631 or services 632 to 
a Class II or Class III railroad, but only with respect to miles of 
railroad track assigned to such person by such railroad under the 
provision.633 

The terms Class II or Class III railroad have the meanings given 
by the Surface Transportation Board without regard to the con-
trolled group rules under section 45G(e)(2).634 

Qualified railroad track maintenance expenditures 
Qualified railroad track maintenance expenditures are defined as 

gross expenditures (whether or not otherwise chargeable to capital 
account 635) for maintaining railroad track (including roadbed, 
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the tangible or intangible asset includes the capitalized amount of the qualified railroad track 
maintenance expenditures. Treas. Reg. sec. 1.45G–1(e)(1). Note that for purposes of Treas. Reg. 
sec. 1.263(a)–4(d)(8), real property includes property that is affixed to real property and that 
will ordinarily remain affixed for an indefinite period of time. Treas. Reg. sec. 1.263(a)– 
4(d)(8)(iii). Intangible assets described in Treas. Reg. sec. 1.263(a)–4(d)(8) are generally depre-
ciable ratably over 25 years. See Treas. Reg. sec. 1.167(a)–3. 

636 Sec. 45G(d); Treas. Reg. sec. 1.45G–1(b)(5). 
637 Treas. Reg. sec. 1.45G–1(c)(3)(ii). 
638 Treas. Reg. sec. 1.45G–1(c)(3). 
639 Sec. 45G(e)(3). See also sec. 1016(a)(29) and Treas. Reg. sec. 1.45G–1(e). 
640 Treas. Reg. sec. 1.45G–1(e)(2). 
641 Ibid. 

bridges, and related track structures) owned or leased as of Janu-
ary 1, 2015, by a Class II or Class III railroad, determined without 
regard to any consideration for such expenditure given by the Class 
II or Class III railroad which made the assignment of such 
track.636 However, consideration received directly or indirectly from 
persons other than the Class II or Class III railroad does reduce 
the amount of qualified railroad track maintenance expendi-
tures.637 Any amount that an assignee pays an assignor in ex-
change for an assignment of one or more miles of eligible railroad 
is treated as qualified railroad track maintenance expenditures 
paid or incurred by the assignee at the time and to the extent the 
assignor pays or incurs qualified railroad track maintenance ex-
penditures.638 

Basis adjustment 
Basis of the railroad track must be reduced (but not below zero) 

by an amount equal to 100 percent of the taxpayer’s qualified rail-
road track maintenance tax credit determined for the taxable 
year.639 The basis reduction is taken into account before the depre-
ciation deduction with respect to such railroad track is determined 
for the taxable year for which the railroad track maintenance cred-
it is allowable.640 If all or some of the qualified railroad track 
maintenance expenditures paid or incurred by an eligible taxpayer 
during the taxable year is capitalized under section 263(a) to more 
than one asset, whether tangible or intangible, the reduction to the 
basis of these assets is allocated among each of the assets subject 
to the reduction in proportion to the unadjusted basis of each asset 
at the time the qualified railroad track maintenance expenditures 
are paid or incurred during that taxable year.641 

Explanation of Provision 

The provision extends the present law credit for five years, for 
qualified railroad track maintenance expenditures paid or incurred 
during taxable years beginning before January 1, 2023. 

Effective Date 

The provision generally applies to expenditures paid or incurred 
during taxable years beginning after December 31, 2017. 

The provision also provides a safe harbor that treats any assign-
ment, including related expenditures paid or incurred, for a taxable 
year beginning on or after January 1, 2018, and ending before Jan-
uary 1, 2020, as effective as of the close of such taxable year if 
made pursuant to a written agreement entered into no later than 
March 19, 2020. 
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642 Sec. 45N(a). 
643 Sec. 45N(b). 
644 Sec. 45N(c). 
645 Section 3306(b) defines wages for purposes of Federal Unemployment Tax. 
646 Sec. 45N(d). 
647 Sec. 280C(e). 
648 Sec. 45N(e). 
649 Sec. 38(c). Note that the corporate alternative minimum tax was repealed for taxable years 

beginning after December 31, 2017. See Pub. L. No. 115–97, sec. 12001, December 22, 2017. 

3. Mine rescue team training credit (sec. 113 of the Act and 
sec. 45N of the Code) 

Present Law 

An eligible employer may claim a general business credit against 
income tax with respect to each qualified mine rescue team em-
ployee equal to the lesser of: (1) 20 percent of the amount paid or 
incurred by the taxpayer during the taxable year with respect to 
the training program costs of the qualified mine rescue team em-
ployee (including the wages of the employee while attending the 
program); or (2) $10,000 (the ‘‘mine rescue team training cred-
it’’).642 

A qualified mine rescue team employee is any full-time employee 
of the taxpayer who is a miner eligible for more than six months 
of a taxable year to serve as a mine rescue team member by virtue 
of either having completed the initial 20-hour course of instruction 
prescribed by the Mine Safety and Health Administration’s Office 
of Educational Policy and Development, or receiving at least 40 
hours of refresher training in such instruction.643 

An eligible employer is any taxpayer which employs individuals 
as miners in underground mines in the United States.644 The term 
‘‘wages’’ has the meaning given to such term by section 3306(b) 645 
(determined without regard to any dollar limitation contained in 
that section).646 

No deduction is allowed for the portion of the expenses otherwise 
allowable as a deduction for the taxable year that is equal to the 
amount of the mine rescue team training credit determined for the 
taxable year.647 The credit does not apply to taxable years begin-
ning after December 31, 2017.648 Additionally, the credit is not al-
lowable for purposes of computing the alternative minimum tax.649 

Explanation of Provision 

The provision extends the credit for three years through taxable 
years beginning before January 1, 2021. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2017. 
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650 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer with 
the benefits and burdens of ownership) is entitled to claim tax benefits such as cost recovery 
deductions with respect to the property. In addition, where property is not used exclusively in 
a taxpayer’s business, the amount eligible for a deduction must be reduced by the amount re-
lated to personal use. See, e.g., sec. 280A. 

651 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

652 Sec. 168. 
653 See sec. 168(e) and (g). 
654 1987–2 C.B. 674 (as clarified and modified by Rev. Proc. 88–22, 1988–1 C.B. 785). Exer-

cising authority granted by Congress, the Secretary issued Rev. Proc. 87–56, laying out the 
framework of recovery periods for enumerated classes of assets. The Secretary clarified and 
modified the list of asset classes in Rev. Proc. 88–22, 1988–1 C.B. 785. In November 1988, Con-
gress revoked the Secretary’s authority to modify the class lives of depreciable property. Rev. 
Proc. 87–56, as modified, remains in effect except to the extent that the Congress has, since 
1988, statutorily modified the recovery period for certain depreciable assets, effectively super-
seding any administrative guidance with regard to such property. 

655 Under the declining balance method the depreciation rate is determined by dividing the 
appropriate percentage (here 150 or 200) by the appropriate recovery period. This leads to accel-
erated depreciation when the declining balance percentage is greater than 100. The table below 
illustrates depreciation for an asset with a cost of $1,000 and a seven-year recovery period under 
the 200-percent declining balance method, the 150-percent declining balance method, and the 
straight line method. 

Recovery method Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Total 
200-percent declining balance 285.71 204.08 145.77 104.12 86.77 86.77 86.77 1,000.00 
150-percent declining balance 214.29 168.37 132.29 121.26 121.26 121.26 121.26 1,000.00 
Straight-line 142.86 142.86 142.86 142.86 142.86 142.86 142.86 1,000.00 
* Details may not add to totals due to rounding. 
656 Sec. 168(e)(3)(A)(i). A horse is more than two years old after the day that is 24 months 

after its actual birthdate. See Prop. Treas. Reg. sec. 1.168–3(c)(1)(iii) (interpreting ACRS); and 

4. Classification of certain race horses as three-year prop-
erty (sec. 114 of the Act and sec. 168(e)(3)(A) of the Code) 

Present Law 

In general 
A taxpayer generally must capitalize the cost of property used in 

a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.650 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the taxpayer.651 
Tangible property generally is depreciated under the modified ac-
celerated cost recovery system (‘‘MACRS’’), which determines de-
preciation for different types of property based on an assigned ap-
plicable depreciation method, recovery period, and placed in service 
convention.652 For some assets, the recovery period for the asset is 
provided in section 168.653 In other cases, the recovery period of an 
asset is generally set forth in Revenue Procedure 87–56.654 

The MACRS recovery periods applicable to most tangible per-
sonal property range from three to 20 years. The depreciation 
methods generally applicable to tangible personal property are the 
200-percent and 150-percent declining balance methods,655 switch-
ing to the straight line method for the first taxable year where 
using the straight line method with respect to the adjusted basis 
as of the beginning of that year yields a larger depreciation allow-
ance. 

Race horses 
The statute assigns a three-year recovery period to any race 

horse that is (1) placed in service before January 1, 2018, and (2) 
placed in service after December 31, 2017, and more than two 
years old at such time it is placed in service by the purchaser.656 
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Rev. Proc. 87–56, as clarified and modified by Rev. Proc. 88–22. Note that this measurement 
of a horse’s age for depreciation purposes is different from the horse racing industry’s convention 
that a race horse ages one year each January 1. See, e.g., U.S. Department of the Treasury, 
Report to Congress on the Depreciation of Horses, March 1990, p. 35 (‘‘Although the conventional 
age of a horse is usually derived from a fictional January 1 birthdate, the current classification 
of horses for depreciation purposes is dependent upon their true ages.’’); and Jennifer Caldwell, 
‘‘Why do Thoroughbreds share the same birth date of New Year’s Day?’’ Kentucky Derby News, 
November 17, 2017, available at https://www.kentuckyderby.com/horses/news/why-do- 
thoroughbreds-hare-the-same-birth-date-of-new-years-day. 

657 See sec. 168(e)(3)(C)(v) and asset class 01.225 of Rev. Proc. 87–56, as clarified and modified 
by Rev. Proc. 88–22. 

658 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer with 
the benefits and burdens of ownership) is entitled to claim tax benefits such as cost recovery 
deductions with respect to the property. In addition, where property is not used exclusively in 
a taxpayer’s business, the amount eligible for a deduction must be reduced by the amount re-
lated to personal use. See, e.g., sec. 280A. 

659 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

660 Sec. 168. 
661 See sec. 168(e) and (g). 
662 1987–2 C.B. 674 (as clarified and modified by Rev. Proc. 88–22, 1988–1 C.B. 785). Exer-

cising authority granted by Congress, the Secretary issued Rev. Proc. 87–56, laying out the 
framework of recovery periods for enumerated classes of assets. The Secretary clarified and 
modified the list of asset classes in Rev. Proc. 88–22, 1988–1 C.B. 785. In November 1988, Con-

Continued 

A seven-year recovery period applies to any race horse that is 
placed in service after December 31, 2017, and that is two years 
old or younger at the time it is placed in service.657 

Explanation of Provision 

The provision extends the three-year recovery period for race 
horses for three years to apply to any race horse (regardless of age 
when placed in service) which is placed in service before January 
1, 2021. Subsequently, the three-year recovery period for race 
horses will only apply to those which are more than two years old 
when placed in service by the purchaser after December 31, 2020. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2017. 

5. Seven-year recovery period for motorsports entertain-
ment complexes (sec. 115 of the Act and sec. 168(i)(15) of 
the Code) 

Present Law 

In general 
A taxpayer generally must capitalize the cost of property used in 

a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.658 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the taxpayer.659 
Tangible property generally is depreciated under the modified ac-
celerated cost recovery system (‘‘MACRS’’), which determines de-
preciation for different types of property based on an assigned ap-
plicable depreciation method, recovery period, and placed in service 
convention.660 For some assets, the recovery period for the asset is 
provided in section 168.661 In other cases, the recovery period of an 
asset is generally set forth in Revenue Procedure 87–56.662 
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gress revoked the Secretary’s authority to modify the class lives of depreciable property. Rev. 
Proc. 87–56, as modified, remains in effect except to the extent that the Congress has, since 
1988, statutorily modified the recovery period for certain depreciable assets, effectively super-
seding any administrative guidance with regard to such property. 

663 Under the declining balance method the depreciation rate is determined by dividing the 
appropriate percentage (here 150 or 200) by the appropriate recovery period. This leads to accel-
erated depreciation when the declining balance percentage is greater than 100. The table below 
illustrates depreciation for an asset with a cost of $1,000 and a seven-year recovery period under 
the 200-percent declining balance method, the 150-percent declining balance method, and the 
straight line method. 

Recovery method Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Total 
200-percent declining balance 285.71 204.08 145.77 104.12 86.77 86.77 86.77 1,000.00 
150-percent declining balance 214.29 168.37 132.29 121.26 121.26 121.26 121.26 1,000.00 
Straight-line 142.86 142.86 142.86 142.86 142.86 142.86 142.86 1,000.00 
* Details may not add to totals due to rounding. 
664 Sec. 168(c). 
665 Sec. 168(b)(3). 
666 Sec. 168(d)(2) and (d)(4)(B). 
667 Sec. 168(d)(1) and (d)(4)(A). However, if substantial property is placed in service during the 

last three months of a taxable year, a special rule requires use of the mid-quarter convention, 
which treats all property placed in service (or disposed of) during any quarter as placed in serv-
ice (or disposed of) on the mid-point of such quarter. Sec. 168(d)(3) and (d)(4)(C). Nonresidential 
real property, residential rental property, and railroad grading or tunnel bore are not taken into 
account for purposes of the mid-quarter convention. 

668 Sec. 168(b)(2)(A) and asset class 00.3 of Rev. Proc. 87–56. Under the 150-percent declining 
balance method, the depreciation rate is determined by dividing 150 percent by the appropriate 
recovery period, switching to the straight-line method for the first taxable year where using the 
straight-line method with respect to the adjusted basis as of the beginning of that year will yield 
a larger depreciation allowance. Sec. 168(b)(2) and (b)(1)(B). 

669 This asset class includes assets used in the provision of rides, attractions, and amusements 
in activities defined as theme and amusement parks, and includes appurtenances associated 
with a ride, attraction, amusement or theme setting within the park such as ticket booths, fa-
cades, shop interiors, and props, special purpose structures, and buildings other than ware-
houses, administration buildings, hotels, and motels. It also includes all land improvements for 
or in support of park activities (e.g., parking lots, sidewalks, waterways, bridges, fences, land-

The MACRS recovery periods applicable to most tangible per-
sonal property range from three to 20 years. The depreciation 
methods generally applicable to tangible personal property are the 
200-percent and 150-percent declining balance methods,663 switch-
ing to the straight line method for the first taxable year where 
using the straight line method with respect to the adjusted basis 
as of the beginning of that year yields a larger depreciation allow-
ance. 

Real property 
The recovery periods for most real property are 39 years for non-

residential real property and 27.5 years for residential rental prop-
erty.664 The straight line depreciation method is required for the 
aforementioned real property.665 In addition, nonresidential real 
and residential rental property are both subject to the mid-month 
convention, which treats all property placed in service during any 
month (or disposed of during any month) as placed in service (or 
disposed of) on the mid-point of such month.666 All other property 
generally is subject to the half-year convention, which treats all 
property placed in service during any taxable year (or disposed of 
during any taxable year) as placed in service (or disposed of) on the 
mid-point of such taxable year.667 

Land improvements (such as roads and fences) are generally re-
covered using the 150-percent declining balance method, a recovery 
period of 15 years, and the half-year convention.668 An exception 
exists for the theme and amusement park industry, whose assets 
are generally assigned a recovery period of seven years by asset 
class 80.0 of Rev. Proc. 87–56.669 Racetrack facilities are excluded 
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scaping, etc.) and support functions (e.g., food and beverage retailing, souvenir vending and 
other nonlodging accommodations) if owned by the park and provided exclusively for the benefit 
of park patrons. Theme and amusement parks are defined as combinations of amusements, 
rides, and attractions which are permanently situated on park land and open to the public for 
the price of admission. This asset class is a composite of all assets used in this industry except 
transportation equipment (general purpose trucks, cars, airplanes, etc., which are included in 
asset classes with the prefix 00.2), assets used in the provision of administrative services (asset 
classes with the prefix 00.1), and warehouses, administration buildings, hotels and motels. 

670 See Joint Committee on Taxation, General Explanation of Tax Legislation Enacted in the 
108th Congress (JCS–5–05), May 2005, p. 328. 

671 Sec. 168(e)(3)(C)(ii) and (i)(15)(D). 
672 Sec. 168(i)(15)(A). 
673 Sec. 168(i)(15)(B). 
674 Sec. 168(i)(15)(C). 

from the definition of theme and amusement park facilities classi-
fied under asset class 80.0.670 

Although racetrack facilities are excluded from asset class 80.0, 
the statute assigns a recovery period of seven years to motorsports 
entertainment complexes placed in service before January 1, 
2018.671 For this purpose, a motorsports entertainment complex 
means a racing track facility which (i) is permanently situated on 
land, and (ii) during the 36-month period following its placed-in- 
service date hosts one or more racing events for automobiles (of 
any type), trucks, or motorcycles which are open to the public for 
the price of admission.672 

A motorsports entertainment complex also includes ancillary fa-
cilities, land improvements (e.g., parking lots, sidewalks, water-
ways, bridges, fences, and landscaping), support facilities (e.g., food 
and beverage retailing, souvenir vending, and other nonlodging ac-
commodations), and appurtenances associated with such facilities 
and related attractions and amusements (e.g., ticket booths, race 
track surfaces, suites and hospitality facilities, grandstands and 
viewing structures, props, walls, facilities that support the delivery 
of entertainment services, other special purpose structures, fa-
cades, shop interiors, and buildings).673 Such ancillary and support 
facilities must be (i) owned by the taxpayer who owns the motor-
sports entertainment complex, and (ii) provided for the benefit of 
patrons of the motorsports entertainment complex. 

A motorsports entertainment complex does not include any trans-
portation equipment, administrative services assets, warehouses, 
administrative buildings, hotels, or motels.674 

Explanation of Provision 

The provision extends the seven-year recovery period for motor-
sports entertainment complexes for three years to apply to property 
placed in service before January 1, 2021. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2017. 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00205 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



190 

675 Section 168(j)(2) does not provide shorter recovery periods for water utility property, resi-
dential rental property, or railroad grading and tunnel bores. 

676 For these purposes, the term ‘‘related persons’’ is defined in section 465(b)(3)(C). 
677 Sec. 168(j)(4)(A). 
678 Sec. 168(j)(4)(C). 
679 Pub. L. No. 93–262. 
680 Pub. L. No. 95–608. 
681 Sec. 168(j)(6). See also IRS Notice 98–45, 1998–2 C.B. 257 (defining ‘‘former Indian res-

ervations in Oklahoma’’ for purposes of section 168(j)(6)); and the IRS ‘‘Geographic Boundaries 
Determined for Tax Incentives Associated with ‘Former Indian Reservations in Oklahoma’,’’ 
available at https://www.irs.gov/newsroom/geographic-boundaries-determined-for-tax-incentives- 
associated-with-former-indian-reservations-in-oklahoma#main-content. 

6. Accelerated depreciation for business property on Indian 
reservations (sec. 116 of the Act and sec. 168(j) of the 
Code) 

Present Law 

With respect to certain property used in connection with the con-
duct of a trade or business within an Indian reservation, deprecia-
tion deductions under section 168(j) are determined using the fol-
lowing recovery periods: 

3-year property 2 years 
5-year property 3 years 
7-year property 4 years 
10-year property 6 years 
15-year property 9 years 
20-year property 12 years 
Nonresidential real property 22 years 675 

‘‘Qualified Indian reservation property’’ eligible for accelerated 
depreciation includes property described in the table above which 
is: (1) used by the taxpayer predominantly in the active conduct of 
a trade or business within an Indian reservation; (2) not used or 
located outside the reservation on a regular basis; (3) not acquired 
(directly or indirectly) by the taxpayer from a person who is related 
to the taxpayer; 676 and (4) is not property placed in service for pur-
poses of conducting or housing certain gaming activities.677 

Certain ‘‘qualified infrastructure property’’ may be eligible for the 
accelerated depreciation, even if located outside an Indian reserva-
tion, provided that the purpose of such property is to connect with 
qualified infrastructure property located within the reservation 
(e.g., roads, power lines, water systems, railroad spurs, and commu-
nications facilities).678 

An ‘‘Indian reservation’’ means a reservation as defined in sec-
tion 3(d) of the Indian Financing Act of 1974 (25 U.S.C. 1452(d)) 679 
or section 4(10) of the Indian Child Welfare Act of 1978 (25 U.S.C. 
1903(10)).680 The definition in section 3(d) of the Indian Financing 
Act of 1974 includes, in addition to current Indian reservations and 
certain other lands, ‘‘former Indian reservations in Oklahoma.’’ For 
purposes of section 168(j), section 3(d) is applied by treating 
‘‘former Indian reservations in Oklahoma’’ as including only lands 
that are (1) within the jurisdictional area of an Oklahoma Indian 
tribe as determined by the Secretary of the Interior, and (2) recog-
nized by such Secretary as an area eligible for trust land status 
under 25 C.F.R. Part 151 (as in effect on August 5, 1997).681 
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682 Sec. 168(j)(3). Note that the corporate alternative minimum tax was repealed for taxable 
years beginning after December 31, 2017. See Pub. L. No. 115–97, sec. 12001, December 22, 
2017. 

683 Sec. 168(j)(9). 
684 Sec. 168(j)(8). 
685 See Treas. Reg. sec. 1.181–2 for rules on making (and revoking) an election under section 

181. 
686 For purposes of determining whether a production is eligible for section 181 expensing, a 

qualified film or television production is treated as commencing on the first date of principal 
photography. The date on which a qualified live theatrical production commences is the date 
of the first public performance of such production for a paying audience. 

687 Sec. 181(a)(2)(A). See Treas. Reg. sec. 1.181–1 for rules on determining eligible production 
costs. Eligible production costs under section 181 include participations and residuals paid or 
incurred. Treas. Reg. sec. 1.181–1(a)(3)(i). The special rule in section 167(g)(7) that allows tax-
payers using the income forecast method of depreciation to include participations and residuals 
that have not met the economic performance requirements in the adjusted basis of the property 
for the taxable year the property is placed in service does not apply for purposes of section 181. 
Treas. Reg. sec. 1.181–1(a)(8). Thus, under section 181, a taxpayer may only include participa-
tions and residuals actually paid or incurred in eligible production costs. Further, production 
costs do not include the cost of obtaining a production after its initial release or broadcast. See 
Treas. Reg. sec. 1.181–1(a)(3). For this purpose, ‘‘initial release or broadcast’’ means the first 
commercial exhibition or broadcast of a production to an audience. Treas. Reg. sec. 1.181–1(a)(7). 
Thus, e.g., a taxpayer may not expense the purchase of an existing film library under section 
181. See T.D. 9551, 76 Fed. Reg. 64816, October 19, 2011. 

688 Sec. 181(a)(2)(B). 
689 Treas. Reg. sec. 1.181–1(a). 

The depreciation deduction allowed for regular tax purposes is 
also allowed for purposes of the alternative minimum tax.682 

The accelerated depreciation for qualified Indian reservation 
property is available with respect to property placed in service be-
fore January 1, 2018.683 A taxpayer may annually make an irrev-
ocable election out of section 168(j) on a class-by-class basis.684 

Explanation of Provision 

The provision extends for three years the accelerated deprecia-
tion for qualified Indian reservation property to apply to property 
placed in service before January 1, 2021. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2017. 

7. Expensing rules for certain productions (sec. 117 of the 
Act and sec. 181 of the Code) 

Present Law 

Under section 181, a taxpayer may elect 685 to deduct up to $15 
million of the aggregate production costs of any qualified film, tele-
vision or live theatrical production, commencing prior to January 
1, 2018,686 in the year the costs are paid or incurred by the tax-
payer, in lieu of capitalizing the costs and recovering them through 
depreciation allowances once the production is placed in service.687 
The dollar limitation is increased to $20 million if a significant 
amount of the production costs are incurred in areas eligible for 
designation as a low-income community or eligible for designation 
by the Delta Regional Authority as a distressed county or isolated 
area of distress.688 

A section 181 election may only be made by an owner of the pro-
duction.689 An owner of a production is any person that is required 
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690 Treas. Reg. sec. 1.181–1(a)(2)(i). 
691 Treas. Reg. sec. 1.181–1(a)(4). See Treas. Reg. sec. 1.181–2(c)(3) for the information re-

quired to be provided to the Internal Revenue Service when more than one person will claim 
deductions under section 181 for a production (to ensure that the applicable deduction limitation 
is not exceeded). 

692 See Joint Committee on Taxation, General Explanation of Tax Legislation Enacted in the 
110th Congress (JCS–1–09), March 2009, p. 448; and Treas. Reg. sec. 1.181–1(c)(2). A production 
is generally considered to be placed in service at the time of initial release, broadcast, or live 
staged performance (i.e., at the time of the first commercial exhibition, broadcast, or live staged 
performance of a production to an audience). See, e.g., Rev. Rul. 79–285, 1979–2 C.B. 91; and 
Priv. Ltr. Rul. 9010011, March 9, 1990. See also, Treas. Reg. sec. 1.181–1(a)(7). However, a pro-
duction generally may not be considered to be placed in service if it is only exhibited, broad-
casted or performed for a limited test audience in advance of the commercial exhibition, broad-
cast, or performance to general audiences. See Priv. Ltr. Rul. 9010011 and Treas. Reg. sec. 
1.181–1(a)(7). 

693 Sec. 181(d)(3)(A). 
694 Sec. 181(d)(3)(B). Participations and residuals are defined as, with respect to any property, 

costs the amount of which by contract varies with the amount of income earned in connection 
with such property. See also Treas. Reg. sec. 1.181–3(c). 

695 Sec. 181(d)(2)(B). 
696 Sec. 181(d)(2)(C). 
697 Sec. 181(e)(2)(A). 
698 Sec. 181(e)(2)(D). 

under section 263A to capitalize the costs of producing the produc-
tion into the cost basis of the production, or that would be required 
to do so if section 263A applied to that person.690 In addition, the 
aggregate production costs of a qualified production that is co-pro-
duced include all production costs, regardless of funding source, in 
determining if the applicable dollar limit is exceeded. Thus, the 
term ‘‘aggregate production costs’’ means all production costs paid 
or incurred by any person, whether paid or incurred directly by an 
owner or indirectly on behalf of an owner.691 The costs of the pro-
duction in excess of the applicable dollar limitation are capitalized 
and recovered under the taxpayer’s method of accounting for the 
recovery of such property once placed in service.692 

A qualified film, television, or live theatrical production means 
any production of a motion picture (whether released theatrically 
or directly to video cassette or any other format), television pro-
gram, or live staged play if at least 75 percent of the total com-
pensation expended on the production is for services performed in 
the United States by actors, directors, producers, and other rel-
evant production personnel.693 Solely for purposes of this rule, the 
term ‘‘compensation’’ does not include participations and residuals 
(as defined in section 167(g)(7)(B)).694 

Each episode of a television series is treated as a separate pro-
duction, and only the first 44 episodes of a particular series qualify 
under the provision.695 Qualified productions do not include sexu-
ally explicit productions as referenced by section 2257 of title 18 of 
the U.S. Code.696 

A qualified live theatrical production is defined as a live staged 
production of a play (with or without music) which is derived from 
a written book or script and is produced or presented by a commer-
cial entity in any venue which has an audience capacity of not 
more than 3,000, or a series of venues the majority of which have 
an audience capacity of not more than 3,000.697 In addition, quali-
fied live theatrical productions include any live staged production 
which is produced or presented by a taxable entity no more than 
10 weeks annually in any venue which has an audience capacity 
of not more than 6,500.698 In general, in the case of multiple live- 
staged productions, each such live-staged production is treated as 
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699 Sec. 181(e)(2)(E). 
700 Sec. 1245(a)(2)(C). For a discussion of the recapture rules applicable to depreciation and 

amortization deductions, see Joint Committee on Taxation, Tax Incentives for Domestic Manu-
facturing (JCX–15–21), March 12, 2021, pp. 14–17. This document can be found on the Joint 
Committee on Taxation website at www.jct.gov. 

701 See Treas. Reg. sec. 1.181–4. 
702 Pub. L. No. 103–66. 
703 The targeted areas are those that have pervasive poverty, high unemployment, and general 

economic distress, and that satisfy certain eligibility criteria, including specified poverty rates 
and population and geographic size limitations. 

704 Sec. 1391(b)(1). 
705 Enterprise communities were eligible for only one tax benefit: tax-exempt bond financing. 

For tax purposes, the areas designated as enterprise communities continued as such for the ten- 
year period starting 1995 and ending at the end of 2004. However, after 2004 the enterprise 
communities may still be eligible for other Federal benefits (e.g., grants and preferences). 

706 Pub. L. No. 105–34. 

a separate production. Similar to the exclusion for sexually explicit 
productions from the definition of qualified film or television pro-
ductions, qualified live theatrical productions do not include pro-
ductions that include or consist of any performance of conduct de-
scribed in section 2257(h)(1) of title 18 of the U.S. Code.699 

For purposes of recapture under section 1245, any deduction al-
lowed under section 181 is treated as if it were a deduction allow-
able for amortization.700 Thus, the deduction under section 181 
may be subject to recapture as ordinary income in the taxable year 
in which (i) the taxpayer revokes a section 181 election, (ii) the pro-
duction fails to meet the requirements of section 181, or (iii) the 
taxpayer sells or otherwise disposes of the production.701 

Explanation of Provision 

The provision extends the special treatment for qualified film, 
television, and live theatrical productions under section 181 for 
three years to qualified productions commencing prior to January 
1, 2021. 

Effective Date 

The provision applies to productions commencing after December 
31, 2017. 

8. Empowerment zone tax incentives (sec. 118 of the Act and 
secs. 1391, 1394, 1396, 1397A, and 1397B of the Code) 

Present Law 

The Omnibus Budget Reconciliation Act of 1993 (‘‘OBRA 93’’) 702 
authorized the designation of nine empowerment zones (‘‘Round I 
empowerment zones’’) to provide tax incentives for businesses to lo-
cate within certain targeted areas 703 designated by the Secretaries 
of the Department of Housing and Urban Development (‘‘HUD’’) 
and the U.S. Department of Agriculture (‘‘USDA’’). The first em-
powerment zones were established in large, rural areas and large 
cities. OBRA 93 also authorized the designation of 95 enterprise 
communities,704 which were located in smaller rural areas and cit-
ies.705 

The Taxpayer Relief Act of 1997 706 authorized the designation of 
two additional urban Round I empowerment zones, and 20 addi-
tional empowerment zones (‘‘Round II empowerment zones’’). The 
Community Renewal Tax Relief Act of 2000 (‘‘2000 Community Re-
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707 Pub. L. No. 106–554. The 2000 Community Renewal Act also authorized the designation 
of 40 ‘‘renewal communities’’ within which special tax incentives were available. The tax incen-
tives were generally available through December 31, 2009 when the renewal community des-
ignation expired. One of the tax incentives involving the exclusion of capital gain from the sale 
or exchange of a qualified community asset continued through 2014. 

708 The urban part of the program is administered by HUD, and the rural part of the program 
is administered by the USDA. The eight urban Round I empowerment zones are Atlanta, GA; 
Baltimore, MD; Chicago, IL; Cleveland, OH; Detroit, MI; Los Angeles, CA; New York, NY; and 
Philadelphia, PA/Camden, NJ. Atlanta relinquished its empowerment zone designation in Round 
III. The three rural Round I empowerment zones are Kentucky Highlands, KY; Mid-Delta, MI; 
and Rio Grande Valley, TX. The 15 urban Round II empowerment zones are Boston, MA; Cin-
cinnati, OH; Columbia, SC; Columbus, OH; Cumberland County, NJ; El Paso, TX; Gary/Ham-
mond/East Chicago, IN; Ironton, OH/Huntington, WV; Knoxville, TN; Miami/Dade County, FL; 
Minneapolis, MN; New Haven, CT; Norfolk/Portsmouth, VA; Santa Ana, CA; and St. Louis, MO/ 
East St. Louis, IL. The five rural Round II empowerment zones are Desert Communities, CA; 
Griggs-Steele, ND; Oglala Sioux Tribe, SD; Southernmost Illinois Delta, IL; and Southwest 
Georgia United, GA. The eight urban Round III empowerment zones are Fresno, CA; Jackson-
ville, FL; Oklahoma City, OK; Pulaski County, AR; San Antonio, TX; Syracuse, NY; Tucson, AZ; 
and Yonkers, NY. The two rural Round III empowerment zones are Aroostook County, ME and 
Futuro, TX. 

709 Pub. L. No. 111–312, sec. 753 (2010); Pub. L. No. 112–240, sec. 327(a) (2013); Pub. L. No. 
113–295, sec. 139 (2014); Pub. L. No. 114–113, Div. Q, sec. 171(a) (2015); and Pub. L. No. 115– 
123, sec. 40311 (2018). The empowerment zone tax incentives may expire earlier than December 
31, 2017 if a State or local government provided for an expiration date in the nomination of 
an empowerment zone, or the appropriate Secretary revokes an empowerment zone’s designa-
tion. The State or local government may, however, amend the nomination to provide for a new 
termination date. 

710 Sec. 1396. The $15,000 limit is annual, not cumulative, such that the limit is the first 
$15,000 of wages paid in a calendar year which ends with or within the taxable year. 

newal Act’’) 707 authorized a total of 10 new empowerment zones 
(‘‘Round III empowerment zones’’), bringing the total number of au-
thorized, and not relinquished, empowerment zones to 41.708 In ad-
dition, the 2000 Community Renewal Act conformed the tax incen-
tives that are available to businesses in the Round I, Round II, and 
Round III empowerment zones and extended the empowerment 
zone incentives through December 31, 2009. Subsequent legisla-
tion, most recently the Bipartisan Budget Act of 2018, extended the 
empowerment zone incentives through December 31, 2017.709 

The tax incentives available within the designated empowerment 
zones include a Federal income tax credit for employers who hire 
qualifying employees (the ‘‘wage credit’’), increased expensing of 
qualifying depreciable property, tax-exempt bond financing, and de-
ferral of capital gains tax on the sale of qualified assets sold and 
replaced. 

The following is a description of the empowerment zone tax in-
centives as in effect through 2017. 

Wage credit 
A 20-percent wage credit is available to employers for the first 

$15,000 of qualified wages paid to each employee (i.e., a maximum 
credit of $3,000 with respect to each qualified employee) who (1) is 
a resident of the empowerment zone, and (2) performs substantially 
all employment services within the empowerment zone in a trade 
or business of the employer.710 

The wage credit rate applies to qualifying wages paid before Jan-
uary 1, 2018. Wages paid to a qualified employee who earns more 
than $15,000 are eligible for the wage credit (although only the 
first $15,000 of wages is eligible for the credit). The wage credit is 
available with respect to a qualified full-time or part-time employee 
(employed for at least 90 days), regardless of the number of other 
employees who work for the employer. In general, any taxable busi-
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711 However, the wage credit is not available for wages paid in connection with certain busi-
ness activities described in section 144(c)(6)(B), including a golf course, country club, massage 
parlor, hot tub facility, suntan facility, racetrack, liquor store, or certain farming activities. In 
addition, wages are not eligible for the wage credit if paid to: (1) a person who owns more than 
five percent of the stock (or capital or profits interests) of the employer, (2) certain relatives of 
the employer, or (3) if the employer is a corporation or partnership, certain relatives of a person 
who owns more than 50 percent of the business. 

712 Sec. 280C(a). 
713 Sec. 1396(c)(3)(A). 
714 Sec. 1396(c)(3)(B). 
715 Sec. 38(c)(2). The corporate alternative minimum tax is repealed for taxable years begin-

ning after December 31, 2017. However, the full amount of the minimum tax credit will be al-
lowed in taxable years beginning before 2022. See sec. 53(e), prior to amendment by Pub. L. 
No. 116–136. 

716 Sec. 1397C. The term ‘‘enterprise zone business’’ is separate and distinct from the term 
‘‘enterprise community.’’ Enterprise community, for purposes of the Code, means the areas des-
ignated as such under section 1391. Sec. 1393(b). Note, however, that for purposes of section 
1394 relating to tax-exempt enterprise zone facility bonds, references to empowerment zones 
shall be treated as including references to enterprise communities. Sec. 1394(b)(3). 

717 Sec. 1397A. Note that section 168(k) provides 100-percent bonus depreciation for qualified 
property acquired and placed in service after September 27, 2017, and before January 1, 2023. 
The 100-percent allowance is phased down by 20 percent per calendar year for qualified prop-
erty placed in service after December 31, 2022. Qualified property includes MACRS property 
with an applicable recovery period of 20 years or less, and therefore generally includes qualified 
zone property other than buildings. 

718 $510,000 section 179(b)(1) limitation + $35,000 increase for qualified zone property = 
$545,000 maximum dollar limitation. See sec. 179(b)(1) and Section 3.25 of Rev. Proc. 2016–55, 
2016–45 I.R.B. 707. For taxable years beginning after 2017, the relevant dollar amount under 
section 179(b)(1) is $1,000,000 (indexed for inflation for taxable years beginning after 2018). See 
also Section 3.25 of Rev. Proc. 2018–18, 2018–10 I.R.B. 392; Section 3.26 of Rev. Proc. 2018– 
57; and Section 3.26 of Rev. Proc. 2019–44. 

719 For taxable years beginning in 2017, the relevant dollar amount is $2,030,000. Sec. 
179(b)(2) and Section 3.25 of Rev. Proc. 2016–55, 2016–45 I.R.B. 707. For taxable years begin-
ning after 2017, the relevant dollar amount under section 179(b)(2) is $2,500,000 (indexed for 
inflation for taxable years beginning after 2018). See also Section 3.25 of Rev. Proc. 2018–18, 
2018–10 I.R.B. 392; Section 3.26 of Rev. Proc. 2018–57; and Section 3.26 of Rev. Proc. 2019– 
44. 

720 Sec. 1397A(a)(2). For example, assume that during 2017 a calendar year taxpayer in an 
enterprise zone business purchased and placed in service $4,500,000 of section 179 property that 

Continued 

ness carrying out activities in the empowerment zone may claim 
the wage credit.711 

An employer’s deduction otherwise allowed for wages paid is re-
duced by the amount of wage credit claimed for that taxable 
year.712 Wages are not to be taken into account for purposes of the 
wage credit if taken into account in determining the employer’s 
work opportunity tax credit under section 51.713 In addition, the 
$15,000 cap is reduced by any wages taken into account in com-
puting the work opportunity tax credit.714 The wage credit may be 
used to offset up to 25 percent of the employer’s alternative min-
imum tax liability.715 

Increased section 179 expensing limitation 
An enterprise zone business 716 is allowed up to an additional 

$35,000 of section 179 expensing for qualified zone property placed 
in service before January 1, 2018.717 For taxable years beginning 
in 2017, the total amount that may be expensed is $545,000.718 
The section 179 expensing allowed to a taxpayer is reduced (but 
not below zero) by the amount by which the cost of qualifying prop-
erty placed in service during the taxable year exceeds a specified 
dollar amount.719 However, only 50 percent of the cost of qualified 
zone property placed in service during the year by the taxpayer is 
taken into account in determining whether the cost of qualifying 
property placed in service during the taxable year exceeds the spec-
ified dollar amount.720 
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is qualified zone property. The $510,000 section 179(b)(1) dollar amount for 2017 is increased 
to $545,000 (by the lesser of $35,000 or $4,500,000). That amount is reduced by the excess sec-
tion 179 property cost amount of $220,000 ((50 percent × $4,500,000)¥$2,030,000). The tax-
payer’s expensing limitation is $325,000 ($545,000¥$220,000). If the taxpayer had not been an 
enterprise zone business, its expensing limitation would be zero because the taxpayer would 
have been fully phased out. 

721 Sec. 1397D(a)(1). Note, however, that to be eligible for the increased section 179 expensing, 
the qualified zone property has to also meet the definition of section 179 property (e.g., building 
property would only qualify if it constitutes qualified real property under section 179(e)). 

722 Sec. 1397D(a)(2). 
723 Sec. 1397C(b). 

The term ‘‘qualified zone property’’ is defined as depreciable tan-
gible property (including buildings) provided that (i) the property 
is acquired by the taxpayer by purchase (from an unrelated party) 
after the date on which the designation of the empowerment zone 
took effect, (ii) the original use of the property in an empowerment 
zone commences with the taxpayer, and (iii) substantially all of the 
use of the property is in an empowerment zone in the active con-
duct of a qualified trade or business by the taxpayer in such 
zone.721 Special rules are provided in the case of property that is 
substantially renovated by the taxpayer.722 

An enterprise zone business means any qualified business entity 
and any qualified proprietorship. A qualified business entity means 
any corporation or partnership if for such year: (1) every trade or 
business of such entity is the active conduct of a qualified business 
within an empowerment zone; (2) at least 50 percent of the total 
gross income of such entity is derived from the active conduct of 
such business; (3) a substantial portion of the use of the tangible 
property of such entity (whether owned or leased) is within an em-
powerment zone; (4) a substantial portion of the intangible prop-
erty of such entity is used in the active conduct of any such busi-
ness; (5) a substantial portion of the services performed for such 
entity by its employees are performed in an empowerment zone; (6) 
at least 35 percent of its employees are residents of an empower-
ment zone; (7) less than five percent of the average of the aggre-
gate unadjusted bases of the property of such entity is attributable 
to collectibles other than collectibles that are held primarily for 
sale to customers in the ordinary course of such business; and (8) 
less than five percent of the average of the aggregate unadjusted 
bases of the property of such entity is attributable to nonqualified 
financial property.723 

A qualified proprietorship is any qualified business carried on by 
an individual as a proprietorship if for such year: (1) at least 50 
percent of the total gross income of such individual from such busi-
ness is derived from the active conduct of such business in an em-
powerment zone; (2) a substantial portion of the use of the tangible 
property of such individual in such business (whether owned or 
leased) is within an empowerment zone; (3) a substantial portion 
of the intangible property of such business is used in the active 
conduct of such business; (4) a substantial portion of the services 
performed for such individual in such business by employees of 
such business are performed in an empowerment zone; (5) at least 
35 percent of such employees are residents of an empowerment 
zone; (6) less than five percent of the average of the aggregate 
unadjusted bases of the property of such individual which is used 
in such business is attributable to collectibles other than collect-
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724 Sec. 1397C(c). For these purposes, the term ‘‘employee’’ includes the proprietor. 
725 Sec. 1397C(d). Excluded businesses include any private or commercial golf course, country 

club, massage parlor, hot tub facility, sun tan facility, racetrack or other facility used for gam-
bling, or any store the principal business of which is the sale of alcoholic beverages for off-prem-
ises consumption. Sec. 144(c)(6). Also, a qualified business does not include certain large farms. 
Sec. 1397C(d)(5)(B). 

726 Sec. 1394. 
727 Pub. L. No. 114–113, Div. Q, sec. 171 (2015) (effective for bonds issued after 2015). 

ibles that are held primarily for sale to customers in the ordinary 
course of such business; and (7) less than five percent of the aver-
age of the aggregate unadjusted bases of the property of such indi-
vidual which is used in such business is attributable to non-
qualified financial property.724 

A qualified business is defined as any trade or business other 
than a trade or business that consists predominantly of the devel-
opment or holding of intangibles for sale or license or any business 
prohibited in connection with the empowerment zone employment 
credit.725 In addition, the leasing of real property that is located 
within the empowerment zone is treated as a qualified business 
only if (1) the leased property is not residential rental property, 
and (2) at least 50 percent of the gross rental income from the real 
property is from enterprise zone businesses. The rental of tangible 
personal property is not a qualified business unless at least 50 per-
cent of the rental of such property is by enterprise zone businesses 
or by residents of an empowerment zone. 

Expanded tax-exempt financing for certain zone facilities 
States or local governments can issue enterprise zone facility 

bonds to raise funds to provide an enterprise zone business with 
qualified zone property.726 These bonds can be used in areas des-
ignated enterprise communities as well as areas designated em-
powerment zones. To qualify, 95 percent (or more) of the net pro-
ceeds from the bond issue must be used to finance: (1) qualified 
zone property whose principal user is an enterprise zone business; 
and (2) certain land functionally related and subordinate to such 
property. 

The term enterprise zone business is the same as that used for 
purposes of the increased section 179 deduction limitation (dis-
cussed above) with certain modifications for start-up businesses. 
First, an employee is considered a resident of an empowerment 
zone for purposes of the 35-percent in-zone employment require-
ment if they are a resident of an empowerment zone, an enterprise 
community, or a qualified low-income community within an appli-
cable nominating jurisdiction.727 The applicable nominating juris-
diction means, with respect to any empowerment zone or enterprise 
community, any local government that nominated such community 
for designation under section 1391. The definition of a qualified 
low-income community is similar to the definition of a low-income 
community provided in section 45D(e) (concerning eligibility for the 
new markets tax credit). A ‘‘qualified low-income community’’ is a 
population census tract with either (1) a poverty rate of at least 20 
percent, or (2) median family income which does not exceed 80 per-
cent of the greater of metropolitan area median family income or 
statewide median family income (for a nonmetropolitan census 
tract, does not exceed 80 percent of statewide median family in-
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728 Sec. 1394(b)(3). 
729 Sec. 1397B. 

come). In the case of a population census tract located within a 
high migration rural county, low-income is defined by reference to 
85 percent (as opposed to 80 percent) of statewide median family 
income. For this purpose, a high migration rural county is any 
county that, during the 20-year period ending with the year in 
which the most recent census was conducted, has a net out-migra-
tion of inhabitants from the county of at least 10 percent of the 
population of the county at the beginning of such period. 

The Secretary is authorized to designate ‘‘targeted populations’’ 
as qualified low-income communities. For this purpose, a ‘‘targeted 
population’’ is defined by reference to section 103(20) of the Riegle 
Community Development and Regulatory Improvement Act of 1994 
(the ‘‘Act’’) to mean individuals, or an identifiable group of individ-
uals, including an Indian tribe, who are low-income persons or oth-
erwise lack adequate access to loans or equity investments. Section 
103(17) of the Act provides that ‘‘low-income’’ means: (1) for a tar-
geted population within a metropolitan area, less than 80 percent 
of the area median family income; and (2) for a targeted population 
within a nonmetropolitan area, less than the greater of (a) 80 per-
cent of the area median family income, or (b) 80 percent of the 
statewide nonmetropolitan area median family income. 

Second, a business will be treated as an enterprise zone business 
during a start-up period if (1) at the beginning of the period, it is 
reasonable to expect the business to be an enterprise zone business 
by the end of the start-up period; and (2) the business makes bona 
fide efforts to be an enterprise zone business. The start-up period 
is the period that ends with the start of the first tax year beginning 
more than two years after the later of (1) the issue date of the bond 
issue financing the qualified zone property, and (2) the date this 
property is first placed in service (or, if earlier, the date that is 
three years after the issue date).728 

Third, a business that qualifies as an enterprise zone business at 
the end of the start-up period must continue to qualify during a 
testing period that ends three tax years after the start-up period 
ends. After the three-year testing period, a business will continue 
to be treated as an enterprise zone business so long as 35 percent 
of its employees are residents of an empowerment zone, enterprise 
community, or a qualified low-income community within an appli-
cable nominating jurisdiction. 

The face amount of the bonds may not exceed $60 million for an 
empowerment zone in a rural area, $130 million for an empower-
ment zone in an urban area with zone population of less than 
100,000, and $230 million for an empowerment zone in an urban 
area with zone population of at least 100,000. 

Elective rollover of capital gain from the sale or exchange of 
any qualified empowerment zone asset 

Taxpayers can elect to defer recognition of gain on the sale of a 
qualified empowerment zone asset held for more than one year and 
replaced within 60 days by another qualified empowerment zone 
asset in the same zone.729 A qualified empowerment zone asset 
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730 Rev. Proc. 2020–16, 2020–27 I.R.B. 10, June 29, 2020. 
731 This credit was again extended during the 116th Congress by section 139 of the Taxpayer 

Certainty and Disaster Relief Act of 2020 (Division EE of Pub. L. No. 116–260), described in 
Part Seven of this document. 

732 For taxable years beginning before January 1, 2006, certain domestic corporations with 
business operations in the U.S. possessions were eligible for the possession tax credit. Secs. 
27(b) and 936. This credit offset the U.S. tax imposed on certain income related to operations 
in the U.S. possessions. Subject to certain limitations, the amount of the possession tax credit 
allowed to any domestic corporation equaled the portion of that corporation’s U.S. tax that was 
attributable to the corporate taxable income from (1) the active conduct of a trade or business 
within a U.S. possession, (2) the sale or exchange of substantially all of the assets that were 
used in such a trade or business, or (3) certain possessions investment. No deduction or foreign 

Continued 

generally means stock or a partnership interest acquired at origi-
nal issue for cash in an enterprise zone business, or tangible prop-
erty originally used in an enterprise zone business by the taxpayer. 
The deferral is accomplished by reducing the basis of the replace-
ment asset by the amount of the gain recognized on the sale of the 
asset. 

Explanation of Provision 

The provision extends for three years, through December 31, 
2020, the period for which the designation of an empowerment zone 
is in effect, thus extending for three years the empowerment zone 
tax incentives, including the wage credit, increased section 179 ex-
pensing for qualifying property, tax-exempt bond financing, and de-
ferral of capital gains tax on the sale of qualified assets replaced 
with other qualified assets. In the case of a designation of an em-
powerment zone the nomination for which included a termination 
date which is December 31, 2017, termination shall not apply with 
respect to such designation if the entity which made such nomina-
tion amends the nomination to provide for a new termination date 
in such manner as the Secretary may provide.730 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2017. 

9. American Samoa economic development credit (sec. 119 of 
the Act) 

Present Law 

Beginning in 2006, certain domestic corporations have been enti-
tled to an economic development credit with respect to operations 
in American Samoa.731 The credit is not part of the Code but is 
computed based on the rules of former sections 30A, 199, and 936. 

For taxable years beginning before January 1, 2011, as originally 
enacted, the credit was limited to domestic corporations that were 
existing credit claimants with respect to American Samoa who had 
elected the application of section 936 for its last taxable year begin-
ning before January 1, 2006. The credit is based on the corpora-
tion’s economic activity-based limitation with respect to American 
Samoa. An existing claimant is a domestic corporation that (1) was 
engaged in the active conduct of a trade or business within Amer-
ican Samoa on October 13, 1995, and (2) elected the benefits of the 
possession tax credit 732 in an election in effect for its taxable year 
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tax credit was allowed for any possessions or foreign tax paid or accrued with respect to taxable 
income that was taken into account in computing the credit under section 936. Under the eco-
nomic activity-based limit, the amount of the credit could not exceed an amount equal to the 
sum of (1) 60 percent of the taxpayer’s qualified possession wages and allocable employee fringe 
benefit expenses, (2) 15 percent of depreciation allowances with respect to short-life qualified 
tangible property, plus 40 percent of depreciation allowances with respect to medium-life quali-
fied tangible property, plus 65 percent of depreciation allowances with respect to long-life quali-
fied tangible property, and (3) in certain cases, a portion of the taxpayer’s possession income 
taxes. A taxpayer could elect, instead of the economic activity-based limit, a limit equal to the 
applicable percentage of the credit that otherwise would have been allowable with respect to 
possession business income, beginning in 1998, the applicable percentage was 40 percent. 

To qualify for the possession tax credit for a taxable year, a domestic corporation was required 
to satisfy two conditions. First, the corporation was required to derive at least 80 percent of its 
gross income for the three-year period immediately preceding the close of the taxable year from 
sources within a possession. Second, the corporation was required to derive at least 75 percent 
of its gross income for that same period from the active conduct of a possession business. Sec. 
936(a)(2). The section 936 credit generally expired for taxable years beginning after December 
31, 2005. 

733 See sec. 936(c). 

that included October 13, 1995, or that acquired all of the assets 
of a trade or business that met the foregoing conditions. A corpora-
tion that added a substantial new line of business (other than in 
a qualifying acquisition of all the assets of a trade or business of 
an existing credit claimant) ceased to be an existing credit claimant 
as of the close of the taxable year ending before the date on which 
that new line of business was added. 

The amount of the credit allowed to a qualifying domestic cor-
poration under the provision is equal to the sum of the amounts 
used in computing the corporation’s economic activity-based limita-
tion with respect to American Samoa, except that no credit is al-
lowed for the amount of any American Samoa income taxes. Thus, 
for any qualifying corporation the amount of the credit equals the 
sum of (1) 60 percent of the corporation’s qualified American 
Samoa wages and allocable employee fringe benefit expenses and 
(2) 15 percent of the corporation’s depreciation allowances with re-
spect to short-life qualified American Samoa tangible property, plus 
40 percent of the corporation’s depreciation allowances with respect 
to medium-life qualified American Samoa tangible property, plus 
65 percent of the corporation’s depreciation allowances with respect 
to long-life qualified American Samoa tangible property. 

The rule denying a credit or deduction for any possessions tax or 
foreign tax paid with respect to taxable income that is taken into 
account in computing the credit under section 936 733 does not 
apply with respect to the credit allowed by this provision. 

For taxable years beginning after December 31, 2011, the credit 
rules are modified in two ways. First, domestic corporations with 
operations in American Samoa are allowed the credit even if those 
corporations are not existing credit claimants. Second, the credit is 
available to a domestic corporation (either an existing credit claim-
ant or a new credit claimant) only if the corporation has qualified 
production activities income (as defined in section 199(c) by sub-
stituting ‘‘American Samoa’’ for ‘‘the United States’’ in each place 
that the latter term appears). 

In the case of a corporation that is an existing credit claimant 
with respect to American Samoa and that elected the application 
of section 936 for its last taxable year beginning before January 1, 
2006, the credit applies to the first 12 taxable years of the corpora-
tion which begin after December 31, 2005, and before January 1, 
2018. For any other corporation, the credit applies to the first six 
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734 See The Consolidated Appropriations Act 2018, Pub. L. No. 115–141, Division U, Title IV, 
at sec. 401(d)(1)(C) (the repeal of section 936) and sec. 401(d)(1)(D)(viii)(I) (definition of intan-
gible property added to section 367(d)) (March 23, 2018). 

735 Pub. L. 115–97, section 13305(a). 

taxable years of that corporation which begin after December 31, 
2011, and before January 1, 2018. 

Explanation of Provision 

The provision extends the credit for three years to apply (a) in 
the case of a corporation that is an existing credit claimant with 
respect to American Samoa and that elected the application of sec-
tion 936 for its last taxable year beginning before January 1, 2006, 
to the first 15 taxable years of the corporation which begin after 
December 31, 2005, and before January 1, 2021, and (b) in the case 
of any other corporation, to the first nine taxable years of the cor-
poration which begin after December 31, 2011 and before January 
1, 2021. 

For purposes of this credit, the Code is applied without regard 
to the repeal of sections 30A and 936 in 2018,734 or the repeal of 
section 199 in 2017.735 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2017. 

Subtitle C—Incentives for Energy Production, Efficiency, 
and Green Economy Jobs 

1. Biodiesel and renewable diesel (sec. 121 of the Act and 
secs. 40A, 6426(c), and 6427(e) of the Code) 

Present Law 

Biodiesel 
Present law provides an income tax credit for biodiesel fuels (the 

‘‘biodiesel fuels credit’’). The biodiesel fuels credit is the sum of 
three credits: (1) the biodiesel mixture credit, (2) the biodiesel cred-
it; and (3) the small agri-biodiesel producer credit. The biodiesel 
fuels credit is treated as a general business credit. The amount of 
the biodiesel fuels credit is includible in gross income. The biodiesel 
fuels credit is coordinated to take into account benefits from the 
biodiesel excise tax credit and payment provisions discussed below. 
The credit does not apply to fuel sold or used after December 31, 
2017. 

Biodiesel is monoalkyl esters of long chain fatty acids derived 
from plant or animal matter that meet (1) the registration require-
ments established by the EPA under section 211 of the Clean Air 
Act (42 U.S.C. sec. 7545) and (2) the requirements of the American 
Society of Testing and Materials (‘‘ASTM’’) D6751. Agri-biodiesel is 
biodiesel derived solely from virgin oils including oils from corn, 
soybeans, sunflower seeds, cottonseeds, canola, crambe, rapeseeds, 
safflowers, flaxseeds, rice bran, mustard seeds, camelina, or animal 
fats. 
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Biodiesel may be taken into account for purposes of the credit 
only if the taxpayer obtains a certification (in such form and man-
ner as prescribed by the Secretary) from the producer or importer 
of the biodiesel that identifies the product produced and the per-
centage of biodiesel and agri-biodiesel in the product. 

Biodiesel mixture credit 
The biodiesel mixture credit is $1.00 for each gallon of biodiesel 

(including agri-biodiesel) used by the taxpayer in the production of 
a qualified biodiesel mixture. A ‘‘qualified biodiesel mixture’’ is a 
mixture of biodiesel and diesel fuel that is (1) sold by the taxpayer 
producing such mixture to any person for use as a fuel, or (2) used 
as a fuel by the taxpayer producing such mixture. The sale or use 
must be in the trade or business of the taxpayer and is to be taken 
into account for the taxable year in which such sale or use occurs. 
No credit is allowed with respect to any casual off-farm production 
of a qualified biodiesel mixture. 

Per IRS guidance, a mixture need only contain 1/10th of one per-
cent of diesel fuel to be a qualified mixture. Thus, a qualified bio-
diesel mixture can contain 99.9 percent biodiesel and 0.1 percent 
diesel fuel. 

Biodiesel credit (B–100) 
The biodiesel credit is $1.00 for each gallon of biodiesel that is 

not in a mixture with diesel fuel (100 percent biodiesel or B–100) 
and which during the taxable year is (1) used by the taxpayer as 
a fuel in a trade or business or (2) sold by the taxpayer at retail 
to a person and placed in the fuel tank of such person’s vehicle. 

Small agri-biodiesel producer credit 
The Code provides a small agri-biodiesel producer income tax 

credit, in addition to the biodiesel and biodiesel mixture credits. 
The credit is 10 cents per gallon for up to 15 million gallons of agri- 
biodiesel produced by small producers, defined generally as persons 
whose agri-biodiesel production capacity does not exceed 60 million 
gallons per year. The agri-biodiesel must (1) be sold by such pro-
ducer to another person (a) for use by such other person in the pro-
duction of a qualified biodiesel mixture in such person’s trade or 
business (other than casual off-farm production), (b) for use by such 
other person as a fuel in a trade or business, or, (c) who sells such 
agri-biodiesel at retail to another person and places such agri-bio-
diesel in the fuel tank of such other person; or (2) used by the pro-
ducer for any purpose described in (a), (b), or (c). 

Biodiesel mixture excise tax credit 
The Code also provides an excise tax credit for biodiesel mix-

tures. The credit is $1.00 for each gallon of biodiesel used by the 
taxpayer in producing a biodiesel mixture for sale or use in a trade 
or business of the taxpayer. A biodiesel mixture is a mixture of bio-
diesel and diesel fuel that (1) is sold by the taxpayer producing 
such mixture to any person for use as a fuel, or (2) is used as a 
fuel by the taxpayer producing such mixture. No credit is allowed 
unless the taxpayer obtains a certification (in such form and man-
ner as prescribed by the Secretary) from the producer of the bio-
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diesel that identifies the product produced and the percentage of 
biodiesel and agri-biodiesel in the product. 

The credit is not available for any sale or use for any period after 
December 31, 2017. This excise tax credit is coordinated with the 
income tax credit for biodiesel such that credit for the same bio-
diesel cannot be claimed for both income and excise tax purposes. 

Payments with respect to biodiesel fuel mixtures 
If any person produces a biodiesel fuel mixture in such person’s 

trade or business, the Secretary is to pay such person an amount 
equal to the biodiesel mixture credit. The biodiesel fuel mixture 
credit must first be taken against tax liability for taxable fuels. To 
the extent the biodiesel fuel mixture credit exceeds such tax liabil-
ity, the excess may be received as a payment. Thus, if the person 
has no section 4081 liability, the credit is refundable. The Sec-
retary is not required to make payments with respect to biodiesel 
fuel mixtures sold or used after December 31, 2017. 

Renewable diesel 
Renewable diesel is liquid fuel that (1) is derived from biomass 

(as defined in section 45K(c)(3)), (2) meets the registration require-
ments for fuels and fuel additives established by the EPA under 
section 211 of the Clean Air Act, and (3) meets the requirements 
of the ASTM D975 or D396, or equivalent standard established by 
the Secretary. ASTM D975 provides standards for diesel fuel suit-
able for use in diesel engines. ASTM D396 provides standards for 
fuel oil intended for use in fuel-oil burning equipment, such as fur-
naces. Renewable diesel also includes fuel derived from biomass 
that meets the requirements of a Department of Defense specifica-
tion for military jet fuel or an ASTM specification for aviation tur-
bine fuel. 

For purposes of the Code, renewable diesel is generally treated 
the same as biodiesel. In the case of renewable diesel that is avia-
tion fuel, kerosene is treated as though it were diesel fuel for pur-
poses of a qualified renewable diesel mixture. Like biodiesel, the in-
centive may be taken as an income tax credit, an excise tax credit, 
or as a payment from the Secretary. The incentive for renewable 
diesel is $1.00 per gallon. There is no small producer credit for re-
newable diesel. The incentives for renewable diesel expired after 
December 31, 2017. 

Explanation of Provision 

The provision extends the present-law income tax credit, excise 
tax credit, and payment provisions for biodiesel and renewable die-
sel through December 31, 2022. The provision creates a special rule 
to address claims regarding excise tax credits and claims for pay-
ment for fuel sold or used during the period beginning on January 
1, 2018, through the close of the last calendar quarter beginning 
before the date of enactment (December 20, 2019). In particular, 
the provision directs the Secretary to issue guidance within 30 days 
of the date of enactment. Such guidance is to provide for a one-time 
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736 IRS Notice 2020–8 provides rules claimants must follow to make a one-time claim for pay-
ment of the credits and payments allowable under sections 6426(c), 6426(d), and 6427(e) for bio-
diesel (including renewable diesel) mixtures and alternative fuels sold or used during calendar 
years 2018 and 2019. 

737 In addition, for fuels derived from algae, cyanobacteria, or lemna, a special rule provides 
that qualified second generation biofuel includes fuel that is sold by the taxpayer to another 
person for refining by such other person into a fuel that meets the registration requirements 
for fuels and fuel additives under section 211 of the Clean Air Act. 

submission of claims covering those periods.736 The guidance is to 
provide for a 180-day period for the submission of such claims (in 
such manner as prescribed by the Secretary) to begin no later than 
30 days after such guidance is issued. Such claims shall be paid by 
the Secretary of the Treasury not later than 60 days after receipt. 
If the claim is not paid within 60 days of the date of the filing, the 
claim shall be paid with interest from such date determined by 
using the overpayment rate and method under section 6621. 

Effective Date 

The provision applies to fuel sold or used after December 31, 
2017. 

2. Second generation biofuel producer credit (sec. 122 of the 
Act and sec. 40 of the Code) 

Present Law 

The second generation biofuel producer credit is a nonrefundable 
income tax credit for each gallon of qualified second generation 
biofuel fuel production of the producer for the taxable year. The 
amount of the credit per gallon is $1.01. The provision does not 
apply to qualified second generation biofuel production after De-
cember 31, 2017. 

‘‘Qualified second generation biofuel production’’ is any second 
generation biofuel which is produced by the taxpayer and which, 
during the taxable year, is: (1) sold by the taxpayer to another per-
son (a) for use by such other person in the production of a qualified 
second generation biofuel mixture in such person’s trade or busi-
ness (other than casual off-farm production), (b) for use by such 
other person as a fuel in a trade or business, or (c) who sells such 
second generation biofuel at retail to another person and places 
such cellulosic biofuel in the fuel tank of such other person; or (2) 
used by the producer for any purpose described in (1)(a), (b), or 
(c).737 

‘‘Second generation biofuel’’ means any liquid fuel that (1) is pro-
duced in the United States and used as fuel in the United States, 
(2) is derived by or from qualified feedstocks and (3) meets the reg-
istration requirements for fuels and fuel additives established by 
the Environmental Protection Agency (‘‘EPA’’) under section 211 of 
the Clean Air Act. ‘‘Qualified feedstock’’ means any lignocellulosic 
or hemicellulosic matter that is available on a renewable or recur-
ring basis, and any cultivated algae, cyanobacteria, or lemna. Spe-
cial rules apply for fuel derived from algae. Second generation 
biofuel does not include fuels that (1) are more than four percent 
(determined by weight) water and sediment in any combination, (2) 
have an ash content of more than one percent (determined by 
weight), or (3) have an acid number greater than 25 (‘‘unprocessed 
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738 Sec. 25C. 

or excluded fuels’’). It also does not include any alcohol with a proof 
of less than 150. 

The second generation biofuel producer credit cannot be claimed 
unless the taxpayer is registered by the IRS as a producer of sec-
ond generation biofuel. Second generation biofuel eligible for the 
section 40 credit is precluded from qualifying as biodiesel, renew-
able diesel, or alternative fuel for purposes of the applicable income 
tax credit, excise tax credit, or payment provisions relating to those 
fuels. 

Because it is a credit under section 40(a), the second generation 
biofuel producer credit is part of the general business credits in 
section 38. However, the credit can only be carried forward three 
taxable years after the termination of the credit. The credit is also 
allowable against the alternative minimum tax. Under section 87, 
the credit is included in gross income. 

Explanation of Provision 

The provision extends the credit for three years, through Decem-
ber 31, 2020. 

Effective Date 

The provision applies to qualified second generation biofuel pro-
duction after December 31, 2017. 

3. Nonbusiness energy property (sec. 123 of the Act and sec. 
25C of the Code) 

Present Law 

A 10-percent credit is available for the purchase of qualified en-
ergy efficiency improvements to existing homes.738 A qualified en-
ergy efficiency improvement is any energy efficient building enve-
lope component (1) that is installed in or on a dwelling located in 
the United States and owned and used by the taxpayer as the tax-
payer’s principal residence; (2) the original use of which commences 
with the taxpayer; and (3) that reasonably can be expected to re-
main in use for at least five years. The credit is nonrefundable. 

Energy efficient building envelope components are building enve-
lope components that meet (1) the applicable Energy Star program 
requirements, in the case of a roof or roof products; (2) the version 
6.0 Energy Star program requirements, in the case of an exterior 
window, a skylight, or an exterior door, and (3) the prescriptive cri-
teria for such components established by the 2009 International 
Energy Conservation Code, as in effect on the date of enactment 
of the American Recovery and Reinvestment Tax Act of 2009, in 
the case of any other component. 

Building envelope components are (1) insulation materials or sys-
tems which are specifically and primarily designed to reduce the 
heat loss or gain for a dwelling when installed in or on such dwell-
ing unit, (2) exterior windows (including skylights); (3) exterior 
doors; and (4) metal or asphalt roofs installed on a dwelling unit, 
but only if such roof has appropriate pigmented coatings or cooling 
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739 These standards are a seasonal energy efficiency ratio (‘‘SEER’’) greater than or equal to 
15, an energy efficiency ratio (‘‘EER’’) greater than or equal to 12.5, and heating seasonal per-
formance factor (‘‘HSPF’’) greater than or equal to 8.5 for split heat pumps, and SEER greater 
than or equal to 14, EER greater than or equal to 12, and HSPF greater than or equal to 8.0 
for packaged heat pumps. 

740 These standards are a SEER greater than or equal to 16 and EER greater than or equal 
to 13 for split systems, and SEER greater than or equal to 14 and EER greater than or equal 
to 12 for packaged systems. 

granules that are specifically and primarily designed to reduce the 
heat gain of such dwelling unit. 

Additionally, credits are available for the amount of the residen-
tial energy property expenditures paid or incurred by the taxpayer 
during the taxable year. Residential energy property expenditures 
are expenditures made by the taxpayer for qualified energy prop-
erty (1) that is installed on or in connection with a dwelling unit 
located in the United States and owned and used by the taxpayer 
as the taxpayer’s principal residence; and (2) the original use of 
which commences with the taxpayer. Unlike qualified energy effi-
ciency improvements, residential energy efficiency improvements 
include both qualified energy property and expenditures for labor 
costs properly allocable to the onsite preparation, assembly, or 
original installation of the qualified energy property. The allowable 
credit for the purchase of certain qualified energy property is (1) 
$50 for each advanced main air circulating fan, (2) $150 for each 
qualified natural gas, propane, or oil furnace or hot water boiler, 
and (3) $300 for each item of energy efficient building property. 

An advanced main air circulating fan is a fan used in a natural 
gas, propane, or oil furnace and which has an annual electricity use 
of no more than two percent of the total annual energy use of the 
furnace (as determined in the standard Department of Energy test 
procedures). 

A qualified natural gas, propane, or oil furnace or hot water boil-
er is a natural gas, propane, or oil furnace or hot water boiler with 
an annual fuel utilization efficiency rate of at least 95. 

Energy efficient building property is: (1) an electric heat pump 
water heater which yields an energy factor of at least 2.0 in the 
standard Department of Energy test procedure, (2) an electric heat 
pump which achieves the highest efficiency tier established by the 
Consortium for Energy Efficiency, as in effect on January 1, 
2009,739 (3) a central air conditioner which achieves the highest ef-
ficiency tier established by the Consortium for Energy Efficiency, 
as in effect on January 1, 2009,740 (4) a natural gas, propane, or 
oil water heater which has an energy factor of at least 0.82 or ther-
mal efficiency of at least 90 percent, and (5) a stove which burns 
biomass fuel to heat a dwelling unit located in the United States 
and used as a residence by the taxpayer, or to heat water for use 
in such dwelling unity, and which has a thermal efficiency rating 
of at least 75 percent. Biomass fuel is any plant-derived fuel avail-
able on a renewable or recurring basis, including agricultural crops 
and trees, wood and wood waste and residues (including wood pel-
lets), plants (including aquatic plants), grasses, residues, and fi-
bers. 

Generally, the credit is available for property placed in service 
prior to January 1, 2018. The maximum credit for a taxpayer for 
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741 Sec. 30B. 

all taxable years is $500, and no more than $200 of such credit 
may be attributable to expenditures on windows. 

The taxpayer’s basis in the property is reduced by the amount of 
the credit. Special proration rules apply in the case of jointly owned 
property, condominiums, and tenant-stockholders in cooperative 
housing corporations. If less than 80 percent of the property is used 
for nonbusiness purposes, only the portion of expenditures that is 
used for nonbusiness purposes is taken into account. 

For purposes of determining the amount of expenditures made by 
any individual with respect to any dwelling unit, expenditures 
which are made from subsidized energy financing are not taken 
into account. The term ‘‘subsidized energy financing’’ means financ-
ing provided under a Federal, State, or local program a principal 
purpose of which is to provide subsidized financing for projects de-
signed to conserve or produce energy. 

Explanation of Provision 

The provision extends the nonbusiness energy property credit for 
three years, through December 31, 2020. The provision also up-
dates the credit’s requirements to reflect the fact that the Depart-
ment of Energy has replaced the energy factor previously used to 
measure efficiency with a new standard called the uniform energy 
factor. 

Effective Date 

The provision is effective for property placed in service after De-
cember 31, 2017. 

4. Qualified fuel cell motor vehicles (sec. 124 of the Act and 
sec. 30B of the Code) 

Present Law 

A credit is available through 2017 for vehicles propelled by 
chemically combining oxygen with hydrogen and creating electricity 
(‘‘fuel cell vehicles’’).741 The base credit is $4,000 for vehicles weigh-
ing 8,500 pounds or less. Heavier vehicles can get up to a $40,000 
credit, depending on their weight. An additional $1,000 to $4,000 
credit is available to cars and light trucks to the extent their fuel 
economy exceeds the 2002 base fuel economy set forth in the Code. 

Explanation of Provision 

The provision extends the credit for fuel cell vehicles for three 
years, through December 31, 2020. 

Effective Date 

The provision applies to property purchased after December 31, 
2017. 
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742 Sec. 30C. 

5. Alternative fuel refueling property credit (sec. 125 of the 
Act and sec. 30C of the Code) 

Present Law 

Taxpayers may claim a 30-percent credit for the cost of installing 
qualified clean-fuel vehicle refueling property to be used in a trade 
or business of the taxpayer or installed at the principal residence 
of the taxpayer.742 The credit may not exceed $30,000 per taxable 
year per location, in the case of qualified refueling property used 
in a trade or business and $1,000 per taxable year per location, in 
the case of qualified refueling property installed on property which 
is used as a principal residence. 

Qualified refueling property is property (not including a building 
or its structural components) for the storage or dispensing of a 
clean-burning fuel or electricity into the fuel tank or battery of a 
motor vehicle propelled by such fuel or electricity, but only if the 
storage or dispensing of the fuel or electricity is at the point of de-
livery into the fuel tank or battery of the motor vehicle. The origi-
nal use of such property must begin with the taxpayer. 

Clean-burning fuels are any fuel at least 85 percent of the vol-
ume of which consists of ethanol, natural gas, compressed natural 
gas, liquefied natural gas, liquefied petroleum gas, or hydrogen. In 
addition, any mixture of biodiesel and diesel fuel, determined with-
out regard to any use of kerosene and containing at least 20 per-
cent biodiesel, qualifies as a clean fuel. 

Credits for qualified refueling property used in a trade or busi-
ness are part of the general business credit and may be carried 
back for one year and forward for 20 years. Credits for residential 
qualified refueling property cannot exceed for any taxable year the 
difference between the taxpayer’s regular tax (reduced by certain 
other credits) and the taxpayer’s tentative minimum tax. Gen-
erally, in the case of qualified refueling property sold to a tax-ex-
empt entity, the taxpayer selling the property may claim the credit. 

A taxpayer’s basis in qualified refueling property is reduced by 
the amount of the credit. In addition, no credit is available for 
property used outside the United States or for which an election to 
expense has been made under section 179. 

The credit is available for property placed in service before Janu-
ary 1, 2018. 

Explanation of Provision 

The provision extends for three years the 30-percent credit for al-
ternative fuel refueling property, through December 31, 2020. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2017. 
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743 Sec. 30D(g). The credit lapsed and was not available for vehicles placed in service in cal-
endar year 2014. Before 2014, the credit was also available for qualified vehicles having three 
wheels. 

744 Sec. 45. In addition to the renewable electricity production credit, section 45 also provides 
income tax credits for the production of Indian coal and refined coal at qualified facilities. 

6. Two-wheeled plug-in electric vehicle credit (sec. 126 of 
the Act and sec. 30D of the Code) 

Present Law 

In general, for vehicles acquired before 2018, a 10-percent credit 
is available for qualified two-wheeled plug-in electric vehicles 
(‘‘qualified electric motorcycles’’).743 Qualified electric motorcycles 
must have a battery capacity of at least 2.5 kilowatt-hours, be 
manufactured primarily for use on public streets, roads, and high-
ways, and be capable of achieving speeds of at least 45 miles per 
hour. The maximum credit for any qualified electric motorcycle is 
$2,500. 

Explanation of Provision 

The provision extends the qualified electric motorcycles credit for 
three years, through December 31, 2020. 

Effective Date 

The provision applies to vehicles acquired after December 31, 
2017. 

7. Credit for electricity produced from certain renewable re-
sources (sec. 127 of the Act and sec. 45 of the Code) 

Present Law 

Renewable electricity production credit 
An income tax credit is allowed for the production of electricity 

from qualified energy resources at qualified facilities (the ‘‘renew-
able electricity production credit’’).744 Qualified energy resources 
comprise wind, closed-loop biomass, open-loop biomass, geothermal 
energy, municipal solid waste, qualified hydropower production, 
and marine and hydrokinetic renewable energy. Qualified facilities 
are, generally, facilities that generate electricity using qualified en-
ergy resources. To be eligible for the credit, electricity produced 
from qualified energy resources at qualified facilities must be sold 
by the taxpayer to an unrelated person. 

SUMMARY OF CREDIT FOR ELECTRICITY PRODUCED FROM CERTAIN RENEWABLE RESOURCES 

Eligible electricity production activity (sec. 45) Credit amount for 2019 1 
(cents per kilowatt-hour) Expiration 2 

Wind ....................................................................................... 2.5 December 31, 2019 
Closed-loop biomass .............................................................. 2.5 December 31, 2017 
Open-loop biomass (including agricultural livestock waste 

nutrient facilities).
1.2 December 31, 2017 

Geothermal ............................................................................. 2.5 December 31, 2017 
Municipal solid waste (including landfill gas facilities and 

trash combustion facilities).
1.2 December 31, 2017 

Qualified hydropower .............................................................. 1.2 December 31, 2017 
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745 Sec. 45(e)(10). 

SUMMARY OF CREDIT FOR ELECTRICITY PRODUCED FROM CERTAIN RENEWABLE RESOURCES— 
Continued 

Eligible electricity production activity (sec. 45) Credit amount for 2019 1 
(cents per kilowatt-hour) Expiration 2 

Marine and hydrokinetic ........................................................ 1.2 December 31, 2017 
1 In general, the credit is available for electricity produced during the first 10 years after a facility has been placed in service. For wind 

facilities, the credit is reduced by 20 percent for facilities the construction of which begins in calendar year 2017, by 40 percent for facilities 
the construction of which begins in calendar year 2018, and by 60 percent for facilities the construction of which begins in calendar year 
2019. 

2 Expires for property the construction of which begins after this date. 

Election to claim energy credit in lieu of renewable elec-
tricity production credit 

A taxpayer may make an irrevocable election to have certain 
property which is part of a qualified renewable electricity produc-
tion facility be treated as energy property eligible for a 30 percent 
investment credit under section 48. For wind facilities, the credit 
is reduced by 20 percent for facilities the construction of which be-
gins in calendar year 2017, by 40 percent for facilities the construc-
tion of which begins in calendar year 2018, and by 60 percent for 
facilities the construction of which begins in calendar year 2019. 
For purposes of the investment credit, qualified facilities are facili-
ties otherwise eligible for the renewable electricity production cred-
it with respect to which no credit under section 45 has been al-
lowed. A taxpayer electing to treat a facility as energy property 
may not claim the renewable electricity production credit. The eli-
gible basis for the investment credit for taxpayers making this elec-
tion is the basis of the depreciable (or amortizable) property that 
is part of a facility capable of generating electricity eligible for the 
renewable electricity production credit. 

Explanation of Provision 

For renewable power facilities, the provision extends for three 
years (one year in the case of wind facilities), through December 
31, 2020, the beginning of construction deadline for the renewable 
electricity production credit and the election to claim the energy 
credit in lieu of the electricity production credit. For wind facilities 
the construction of which begins in calendar year 2020, the credit 
is reduced by 40 percent. 

Effective Date 

The provision takes effect on January 1, 2018. 

8. Production credit for Indian coal facilities (sec. 128 of the 
Act and sec. 45 of the Code) 

Present Law 

In general, a credit is available for each ton of Indian coal pro-
duced from a qualified Indian coal facility during the 12-year pe-
riod beginning January 1, 2006, and ending December 31, 2017.745 
Qualified Indian coal must be sold to an unrelated third party (ei-
ther directly by the taxpayer or after sale or transfer to one or 
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more related persons). The amount of the credit is $2.00 per ton 
(adjusted for inflation, $2.525 per ton for 2019). A qualified Indian 
coal facility is a facility that produces coal from reserves that on 
June 14, 2005, were owned by a Federally recognized tribe of Indi-
ans or were held in trust by the United States for a tribe or its 
members. 

Explanation of Provision 

The provision extends the credit for the production of Indian coal 
for three years, through December 31, 2020. 

Effective Date 

The extension of the credit applies to Indian coal produced after 
December 31, 2017. 

9. Energy-efficient homes credit (sec. 129 of the Act and sec. 
45L of the Code) 

Present Law 

A credit is available to an eligible contractor for each qualified 
new energy-efficient home that is constructed by the eligible con-
tractor and acquired by a person from such eligible contractor for 
use as a residence during the taxable year. To qualify as a new en-
ergy-efficient home, the home must be: (1) a dwelling located in the 
United States, (2) substantially completed after August 8, 2005, 
and (3) certified in accordance with guidance prescribed by the Sec-
retary to have a projected level of annual heating and cooling en-
ergy consumption that meets the standards for either a 30-percent 
or 50-percent reduction in energy usage, compared to a comparable 
dwelling constructed in accordance with the standards of chapter 
4 of the 2006 International Energy Conservation Code as in effect 
(including supplements) on January 1, 2006, and any applicable 
Federal minimum efficiency standards for equipment. With respect 
to homes that meet the 30-percent standard, one-third of such 30- 
percent savings must come from the building envelope, and with 
respect to homes that meet the 50-percent standard, one-fifth of 
such 50-percent savings must come from the building envelope. 

Manufactured homes that conform to Federal manufactured 
home construction and safety standards are eligible for the credit 
provided all the criteria for the credit are met. The eligible con-
tractor is the person who constructed the home, or in the case of 
a manufactured home, the producer of such home. 

The credit equals $1,000 in the case of a new home that meets 
the 30-percent standard and $2,000 in the case of a new home that 
meets the 50-percent standard. Only manufactured homes are eligi-
ble for the $1,000 credit. 

In lieu of meeting the standards of chapter 4 of the 2006 Inter-
national Energy Conservation Code, manufactured homes certified 
by a method prescribed by the Administrator of the Environmental 
Protection Agency under the Energy Star Labeled Homes program 
are eligible for the $1,000 credit provided all other applicable cri-
teria are met. 
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746 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer with 
the benefits and burdens of ownership) is entitled to claim tax benefits such as cost recovery 
deductions with respect to the property. In addition, where property is not used exclusively in 
a taxpayer’s business, the amount eligible for a deduction must be reduced by the amount re-
lated to personal use. See, e.g., sec. 280A. 

747 See Treas. Reg. secs. 1.167(a)–10(b), 1.167(a)–3, 1.167(a)–14, and 1.197–2(f). See also 
Treas. Reg. sec. 1.167(a)–11(e)(1)(i). 

748 The applicable recovery period for an asset is determined in part by statute and in part 
by historic Treasury guidance. Exercising authority granted by Congress, the Secretary issued 
Rev. Proc. 87–56, 1987–2 C.B. 674, laying out the framework of recovery periods for enumerated 
classes of assets. The Secretary clarified and modified the list of asset classes in Rev. Proc. 88– 
22, 1988–1 C.B. 785. In November 1988, Congress revoked the Secretary’s authority to modify 
the class lives of depreciable property. Rev. Proc. 87–56, as modified, remains in effect except 
to the extent that the Congress has, since 1988, statutorily modified the recovery period for cer-
tain depreciable assets, effectively superseding any administrative guidance with regard to such 
property. 

749 Sec. 168. 
750 Sec. 168(l). 
751 Sec. 168(l)(2)(D). 
752 Sec. 168(l)(5). Note that the corporate minimum tax was repealed for taxable years begin-

ning after December 31, 2017. See Pub. L. No. 115–97, sec. 2001, December 22, 2017. 
753 Sec. 312(k)(3). 

The credit applies to homes that are purchased prior to January 
1, 2018. 

Explanation of Provision 

The provision extends the credit for three years, to homes that 
are acquired prior to January 1, 2021. 

Effective Date 

The provision applies to homes acquired after December 31, 
2017. 

10. Special allowance for second generation biofuel plant 
property (sec. 130 of the Act and sec. 168(l) of the Code) 

Present Law 

In general 
A taxpayer generally must capitalize the cost of property used in 

a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.746 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the taxpayer.747 
Tangible property generally is depreciated under the modified ac-
celerated cost recovery system (‘‘MACRS’’), which determines de-
preciation for different types of property based on an assigned ap-
plicable depreciation method, recovery period,748 and convention.749 

Special depreciation allowance for second generation biofuel 
plant property 

An additional first-year depreciation deduction is allowed equal 
to 50 percent of the adjusted basis of qualified second generation 
biofuel plant property for the taxable year in which the property 
is placed in service.750 In order to qualify, the property generally 
must be placed in service before January 1, 2018.751 

The additional first-year depreciation deduction is allowed for 
both regular tax and alternative minimum tax purposes,752 but is 
not allowed in computing earnings and profits.753 The additional 
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754 Sec. 168(l)(1)(B). 
755 Secs. 168(l)(2)(A) and 40(b)(6)(E). 
756 For example, lignocellulosic or hemicellulosic matter that is available on a renewable or 

recurring basis includes bagasse (from sugar cane), corn stalks, and switchgrass. See Joint Com-
mittee on Taxation, General Explanation of Tax Legislation Enacted in the 109th Congress 
(JCS–1–07), January 2007, p. 722. 

757 Sec. 40(b)(6)(F). 
758 Sec. 40(b)(6)(E)(ii) and (iii). 
759 Sec. 40(b)(6)(E)(iii). 
760 Sec. 168(l)(2). Requirements relating to actions taken before 2007 are not described herein 

since they have little (if any) remaining effect. 
761 Sec. 168(l)(4) and (k)(2)(E). 
762 Sec. 168(l)(3)(A). 

first-year depreciation deduction is subject to the general rules re-
garding whether a cost is subject to capitalization under section 
263A. The basis of the property and the depreciation allowances in 
the year of purchase and later years are appropriately adjusted to 
reflect the additional first-year depreciation deduction.754 

Qualified property 
Qualified second generation biofuel plant property means depre-

ciable property used in the U.S. solely to produce any liquid fuel 
that (1) is derived by, or from, qualified feedstocks, and (2) meets 
the registration requirements for fuels and fuel additives estab-
lished by the Environmental Protection Agency (‘‘EPA’’) under sec-
tion 211 of the Clean Air Act.755 Qualified feedstock means any 
lignocellulosic or hemicellulosic matter that is available on a re-
newable or recurring basis,756 and any cultivated algae, 
cyanobacteria, or lemna.757 Second generation biofuel does not in-
clude any alcohol with a proof of less than 150 or certain unproc-
essed fuel.758 Unprocessed fuels are fuels that (1) are more than 
four percent (determined by weight) water and sediment in any 
combination, (2) have an ash content of more than one percent (de-
termined by weight), or (3) have an acid number greater than 
25.759 

In order for such property to qualify for the additional first-year 
depreciation deduction, it must also meet the following require-
ments: (1) the original use of the property must commence with the 
taxpayer; and (2) the property must be (i) acquired by purchase (as 
defined under section 179(d)) by the taxpayer, and (ii) placed in 
service before January 1, 2018.760 Property that is manufactured, 
constructed, or produced by the taxpayer for use by the taxpayer 
qualifies if the taxpayer begins the manufacture, construction, or 
production of the property before January 1, 2018 (and all other re-
quirements are met).761 Property that is manufactured, con-
structed, or produced for the taxpayer by another person under a 
contract that is entered into prior to the manufacture, construction, 
or production of the property is considered to be manufactured, 
constructed, or produced by the taxpayer. 

Exceptions 
Property not eligible for the additional first-year depreciation de-

duction under section 168(l) includes (i) any property to which the 
additional first-year depreciation allowance under section 168(k) 
applies,762 (ii) any property required to be depreciated under the 
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763 Sec. 168(l)(3)(B). 
764 Sec. 168(l)(3)(C). 
765 Sec. 168(l)(7). 
766 Sec. 168(l)(3)(D). 
767 Sec. 168(l)(6). 

alternative depreciation system of section 168(g),763 (iii) any prop-
erty any portion of which is financed with the proceeds of a tax- 
exempt obligation under section 103,764 and (iv) any property with 
respect to which the taxpayer has elected 50-percent expensing 
under section 179C (relating to election to expense certain refin-
eries).765 

A taxpayer may elect out of the additional first-year depreciation 
for any class of property for any taxable year.766 

In addition, recapture rules apply if the property ceases to be 
qualified second generation biofuel plant property.767 

Explanation of Provision 

The provision extends the special depreciation allowance for 
three years, to qualified second generation biofuel plant property 
placed in service prior to January 1, 2021. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2017. 

11. Energy efficient commercial buildings deduction (sec. 
131 of the Act and sec. 179D of the Code) 

Present Law 

In general 
Section 179D permits a taxpayer an immediate deduction equal 

to energy-efficient commercial building property expenditures made 
by the taxpayer. Energy-efficient commercial building property is 
defined as property (1) which is installed on or in any building lo-
cated in the United States that is within the scope of Standard 
90.1–2007 of the American Society of Heating, Refrigerating, and 
Air Conditioning Engineers and the Illuminating Engineering Soci-
ety of North America (‘‘ASHRAE/IESNA’’), (2) which is installed as 
part of (i) the interior lighting systems, (ii) the heating, cooling, 
ventilation, and hot water systems, or (iii) the building envelope, 
and (3) which is certified as being installed as part of a plan de-
signed to reduce the total annual energy and power costs with re-
spect to the interior lighting systems, heating, cooling, ventilation, 
and hot water systems of the building by 50 percent or more in 
comparison to a reference building which meets the minimum re-
quirements of Standard 90.1–2007 (as in effect before the date of 
the adoption of ASHRAE/IESNA Standard 90.1–2010). For each 
building, the deduction is limited to an amount equal to $1.80 per 
square foot of the property for which such expenditures are made. 
The deduction is allowed in the year in which the property is 
placed in service. 

Certain certification requirements must be met in order to qual-
ify for the deduction. The Secretary, in consultation with the Sec-
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768 See IRS Notice 2006–52, 2006–1 C.B. 1175, June 2, 2006; IRS Notice 2008–40, 2008–14 
I.R.B. 725 March 11, 2008. 

769 The IRS has specified that only a ‘‘qualified individual’’ (as defined in section 5.05 of IRS 
Notice 2008–52) can certify that energy efficient building property has met the requirements of 
the section 179D deduction. A qualified individual is an individual who (1) is not related (within 
the meaning of section 45(e)(4)) to the taxpayer claiming the deduction under section 179D; (2) 
is an engineer or contractor that is properly licensed as a professional engineer or contractor 
in the jurisdiction in which the building is located; and (3) has represented in writing to the 
taxpayer that the qualified individual has the requisite qualifications to provide the certification 
required or to perform the inspection and testing required by IRS Notice 2008–40. 

770 Ibid. 

retary of Energy, will promulgate regulations that describe meth-
ods of calculating and verifying energy and power costs using quali-
fied computer software based on the provisions of the 2005 Cali-
fornia Nonresidential Alternative Calculation Method Approval 
Manual. 

The Secretary is granted authority to prescribe procedures for 
the inspection and testing for compliance of buildings that are com-
parable, given the difference between commercial and residential 
buildings, to the requirements in the Mortgage Industry National 
Accreditation Procedures for Home Energy Rating Systems.768 In-
dividuals qualified to determine compliance shall only be those rec-
ognized by one or more organizations certified by the Secretary for 
such purposes.769 

For energy-efficient commercial building property expenditures 
made by a Federal, state, or local government or a political subdivi-
sion thereof, such as a public school, the deduction may be allo-
cated to the person primarily responsible for designing the energy 
efficient commercial building property in lieu of the government or 
political subdivision thereof. 

If a deduction is allowed under this section, the basis of the prop-
erty is reduced by the amount of the deduction. 

The deduction applies to property placed in service prior to Janu-
ary 1, 2018. 

Partial allowance of deduction 

System-specific deductions 
In the case of a building that does not meet the overall building 

requirement of 50-percent energy savings, a partial deduction is al-
lowed with respect to each separate building system that comprises 
energy efficient property and which is certified by a qualified indi-
vidual 770 as meeting or exceeding the applicable system-specific 
savings targets established by the Secretary. The applicable sys-
tem-specific savings targets to be established by the Secretary are 
those that would result in a total annual energy savings with re-
spect to the whole building of 50 percent, if each of the separate 
systems met the system specific target. The separate building sys-
tems are (1) the interior lighting system, (2) the heating, cooling, 
ventilation and hot water systems, and (3) the building envelope. 
The maximum allowable deduction is $0.60 per square foot for each 
separate system. 

Interim rules for lighting systems 
In general, in the case of system-specific partial deductions, no 

deduction is allowed until the Secretary establishes system-specific 
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771 IRS Notice 2008–40, supra, set a target of a 10-percent reduction in total energy and power 
costs with respect to the building envelope, and 20 percent each with respect to the interior 
lighting system and the heating, cooling, ventilation and hot water systems. IRS Notice 2012– 
26 (2012–17 I.R.B. 847, April 23, 2012) established new targets of 10-percent reduction in total 
energy and power costs with respect to the building envelope, 25 percent with respect to the 
interior lighting system and 15 percent with respect to the heating, cooling, ventilation and hot 
water systems, effective beginning March 12, 2012. The targets from Notice 2008–40 may be 
used until December 31, 2013, but the targets of Notice 2012–26 apply thereafter. 

772 See sec. 1001. 
773 See secs. 61 and 451. 
774 See, e.g., secs. 453, 1031, and 1033. 
775 The applicable period for a taxpayer to reinvest the proceeds is four years after the close 

of the taxable year in which the qualifying electric transmission transaction occurs. 
776 Sec. 451(k). 

targets.771 However, in the case of lighting system retrofits, until 
such time as the Secretary issues final regulations, the system-spe-
cific energy savings target for the lighting system is deemed to be 
met by a reduction in lighting power density of 40 percent (50 per-
cent in the case of a warehouse) of the minimum requirements in 
Table 9.3.1.1 or Table 9.3.1.2 of ASHRAE/IESNA Standard 90.1– 
2007. Also, in the case of a lighting system that reduces lighting 
power density by 25 percent, a partial deduction of 30 cents per 
square foot is allowed. A pro-rated partial deduction is allowed in 
the case of a lighting system that reduces lighting power density 
between 25 percent and 40 percent. Certain lighting level and 
lighting control requirements must also be met in order to qualify 
for the partial lighting deductions under the interim rule. 

Explanation of Provision 

The provision extends the deduction for three years, through De-
cember 31, 2020. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2017. 

12. Special rule for sales or dispositions to implement FERC 
or State electric restructuring policy for qualified elec-
tric utilities (sec. 132 of the Act and sec. 451(k) of the 
Code) 

Present Law 

A taxpayer selling property generally realizes gain to the extent 
the sales price (and any other consideration received) exceeds the 
taxpayer’s basis in the property.772 The realized gain is subject to 
current income tax 773 unless the recognition of the gain is deferred 
or excluded from income under a special tax provision.774 

One such special tax provision permits taxpayers to elect to rec-
ognize gain from qualifying electric transmission transactions rat-
ably over an eight-year period beginning in the year of sale if the 
amount realized from such sale is used to purchase exempt utility 
property within the applicable period 775 (the ‘‘reinvestment prop-
erty’’).776 If the amount realized exceeds the amount used to pur-
chase reinvestment property, any realized gain is recognized to the 
extent of such excess in the year of the qualifying electric trans-
mission transaction. 
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777 Sec. 451(k)(3). 
778 Sec. 3(23), 16 U.S.C. sec. 796, defines ‘‘transmitting utility’’ as any electric utility, quali-

fying cogeneration facility, qualifying small power production facility, or Federal power mar-
keting agency that owns or operates electric power transmission facilities that are used for the 
sale of electric energy at wholesale. 

779 Sec. 3(22), 16 U.S.C. sec. 796, defines ‘‘electric utility’’ as any person or State agency (in-
cluding any municipality) that sells electric energy; such term includes the Tennessee Valley 
Authority, but does not include any Federal power marketing agency. 

780 Sec. 451(k)(6). 
781 For example, a regional transmission organization, an independent system operator, or an 

independent transmission company. 
782 16 U.S.C. sec. 824b. 
783 Sec. 451(k)(4). 
784 Sec. 451(k)(5). 
785 Sec. 451(k)(5)(C). 
786 Sec. 451(k)(7). 

A qualifying electric transmission transaction is the sale or other 
disposition of property used by a qualified electric utility to an 
independent transmission company prior to January 1, 2018.777 A 
qualified electric utility is defined as an electric utility, which as 
of the date of the qualifying electric transmission transaction, is 
vertically integrated in that it is both (1) a transmitting utility (as 
defined in the Federal Power Act 778) with respect to the trans-
mission facilities to which the election applies, and (2) an electric 
utility (as defined in the Federal Power Act 779).780 

In general, an independent transmission company is defined as: 
(1) an independent transmission provider 781 approved by the Fed-
eral Energy Regulatory Commission (‘‘FERC’’); (2) a person (i) who 
the FERC determines under section 203 of the Federal Power 
Act 782 (or by declaratory order) is not a ‘‘market participant’’ and 
(ii) whose transmission facilities are placed under the operational 
control of a FERC-approved independent transmission provider no 
later than four years after the close of the taxable year in which 
the transaction occurs; or (3) in the case of facilities subject to the 
jurisdiction of the Public Utility Commission of Texas, (i) a person 
which is approved by that Commission as consistent with Texas 
State law regarding an independent transmission organization, or 
(ii) a political subdivision, or affiliate thereof, whose transmission 
facilities are under the operational control of an organization de-
scribed in (i).783 

Exempt utility property is defined as: (1) property used in the 
trade or business of (i) generating, transmitting, distributing, or 
selling electricity or (ii) producing, transmitting, distributing, or 
selling natural gas; or (2) stock in a controlled corporation whose 
principal trade or business consists of the activities described in 
(1).784 Exempt utility property does not include any property that 
is located outside of the United States.785 

If a taxpayer is a member of an affiliated group of corporations 
filing a consolidated return, the reinvestment property may be pur-
chased by any member of the affiliated group (in lieu of the tax-
payer).786 

Explanation of Provision 

The provision extends for three years, through December 31, 
2020, the deferral provision for qualifying electric transmission 
transactions. 
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787 ‘‘Gasoline gallon equivalent’’ means, with respect to any nonliquid alternative fuel (e.g., 
compressed natural gas), the amount of such fuel having a Btu (British thermal unit) content 
of 124,800 (higher heating value). 

788 It has been argued that, for purposes of the alternative fuel mixture credit, butane is lique-
fied petroleum gas. The term ‘‘liquefied petroleum gas’’ is not defined for purposes of section 
6426. Butane is a gasoline blendstock under section 48.4081–1(c)(3)(i) of the Treasury regula-
tions and, therefore, is gasoline for purposes of section 4083. In Revenue Ruling 2018–2, the 
Internal Revenue Service determined that butane is not an alternative fuel but is a gasoline 
blendstock as defined in the regulations. As a result, a mixture of butane and gasoline is a mix-
ture of two taxable fuels. The IRS held that it is not an alternative fuel mixture and does not 
qualify for the alternative fuel mixture credit. 

Effective Date 

The provision applies to dispositions after December 31, 2017. 

13. Extension and clarification of excise tax credits relating 
to alternative fuels (sec. 133 of the Act and secs. 6426 and 
6427 of the Code) 

Present Law 

The Code provides two per-gallon excise tax credits with respect 
to alternative fuel: the alternative fuel credit, and the alternative 
fuel mixture credit. For this purpose, the term ‘‘alternative fuel’’ 
means liquefied petroleum gas, P Series fuels (as defined by the 
Secretary of Energy under 42 U.S.C. sec. 13211(2)), compressed or 
liquefied natural gas, liquefied hydrogen, liquid fuel derived from 
coal through the Fischer-Tropsch process (‘‘coal-to-liquids’’), com-
pressed or liquefied gas derived from biomass, or liquid fuel derived 
from biomass. Such term does not include ethanol, methanol, or 
biodiesel. ‘‘Alternative fuel’’ also does not include fuel (including 
lignin, wood residues, or spent pulping liquors) derived from the 
production of paper or pulp. 

For coal-to-liquids produced after December 30, 2009, the fuel 
must be certified as having been derived from coal produced at a 
gasification facility that separates and sequesters 75 percent of 
such facility’s total carbon dioxide emissions. 

The alternative fuel credit is allowed against section 4041 liabil-
ity, and the alternative fuel mixture credit is allowed against sec-
tion 4081 liability. Neither credit is allowed unless the taxpayer is 
registered with the Secretary. The alternative fuel credit is 50 
cents per gallon of alternative fuel or gasoline gallon equiva-
lents 787 of nonliquid alternative fuel sold by the taxpayer for use 
as a motor fuel in a motor vehicle or motorboat, sold for use in 
aviation or so used by the taxpayer. 

The alternative fuel mixture credit is 50 cents per gallon of alter-
native fuel used in producing an alternative fuel mixture for sale 
or use in a trade or business of the taxpayer. An ‘‘alternative fuel 
mixture’’ is a mixture of alternative fuel and taxable fuel (gasoline, 
diesel fuel or kerosene) that contains at least 1/10 of one percent 
taxable fuel.788 The mixture must be sold by the taxpayer pro-
ducing such mixture to any person for use as a fuel, or used by the 
taxpayer producing the mixture as a fuel. The credits expired after 
December 31, 2017. 

A person may file a claim for payment equal to the amount of 
the alternative fuel credit (but not the alternative fuel mixture 
credit). The alternative fuel credit must first be applied to the ap-
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789 See Senators Grassley (Iowa) and Wyden (Oregon), ‘‘Alternative Fuel Mixture Credit,’’ 
Cong. Rec. 165:206, December 19, 2019, p. S7185. ‘‘Mr. GRASSLEY: I do agree. The IRS got 
the law correct when it issued Revenue Ruling 2018–2, and our clarification makes clear that 
it is our intent for the IRS interpretation of the law to be controlling for all claims. This is the 
basis of the ‘‘no inference’’ language in the bill that states: ‘Nothing contained in this subsection 
or the amendments made by this subsection shall be construed to create any inference as to 
a change in law or guidance in effect prior to enactment of this subsection.’ ’’ 

plicable excise tax liability under section 4041 or 4081, and any ex-
cess credit may be taken as a payment. The payment provision for 
alternative fuel expired after December 31, 2017. 

Explanation of Provision 

The provision extends the alternative fuel credit and related pay-
ment provisions, and the alternative fuel mixture credit through 
December 31, 2020. 

The provision creates a special rule to address claims regarding 
excise tax credits and claims for payment for alternative fuel sold 
or used during the period beginning on January 1, 2018, through 
the close of the last calendar quarter beginning before the date of 
enactment. In particular, the provision directs the Secretary to 
issue guidance within 30 days of the date of enactment. Such guid-
ance is to provide for a one-time submission of claims covering 
those periods. The guidance is to provide for a 180-day period for 
the submission of such claims (in such manner as prescribed by the 
Secretary) to begin no later than 30 days after such guidance is 
issued. Such claims shall be paid by the Secretary of the Treasury 
not later than 60 days after receipt. If the claim is not paid within 
60 days of the date of the filing, the claim shall be paid with inter-
est from such date determined by using the overpayment rate and 
method under section 6621. 

The provision also makes it clear that for purposes of the alter-
native fuel mixtures credit, an alternative fuel mixture is not a 
mixture that includes liquefied petroleum gas, compressed or lique-
fied natural gas, or compressed or liquefied gas derived from bio-
mass. 

Effective Date 

The provision generally applies to fuel sold or used after Decem-
ber 31, 2017. The clarification applies to fuel sold or used on or 
after the date of enactment, and to fuel sold or used before such 
date of enactment, but only to the extent that credits and claims 
of credit under section 6426(e) (relating to the alternative fuel mix-
ture credit) with respect to such sale or use have not been paid or 
allowed as of such date and were made on or after January 8, 2018. 

Nothing contained in, or amendments made by, the provision is 
to be construed to create any inference as to a change in law or 
guidance in effect prior to enactment of the provision.789 

14. Oil Spill Liability Trust Fund rate (sec. 134 of the Act 
and sec. 4611 of the Code) 

Present Law 

The Oil Spill Liability Trust Fund financing rate (‘‘oil spill tax’’) 
was nine cents per barrel. It generally applies to crude oil received 
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790 The term ‘‘crude oil’’ includes crude oil condensates and natural gasoline. The term ‘‘petro-
leum product’’ includes crude oil. 

791 The term ‘‘domestic crude oil’’ means any crude oil produced from a well located in the 
United States. 

792 The tax is reinstated for the period beginning on January 1, 2020, and ending on December 
31, 2020. 

at a U.S. refinery and to petroleum products entered into the 
United States for consumption, use, or warehousing.790 The oil spill 
tax also applies to certain uses and the exportation of domestic 
crude oil.791 If any domestic crude oil is used in or exported from 
the United States and, before such use or exportation, no oil spill 
tax was imposed on such crude oil then the oil spill tax is imposed 
on such crude oil. The tax does not apply to any use of crude oil 
for extracting oil or natural gas on the premises where such crude 
oil was produced. 

For crude oil received at a refinery, the operator of the U.S. re-
finery is liable for the tax. For imported petroleum products, the 
person entering the product for consumption, use, or warehousing 
is liable for the tax. For certain uses and exports, the person using 
or exporting the crude oil is liable for the tax. No tax is imposed 
with respect to any petroleum product if the person who would be 
liable for such tax establishes that a prior oil spill tax has been im-
posed with respect to such product. 

The tax does not apply to any periods after December 31, 2018. 

Explanation of Provision 

The provision extends the oil spill tax through December 31, 
2020. 

Effective Date 

The provision applies beginning on the first day of the first cal-
endar month beginning after the date of enactment (December 20, 
2019).792 

Subtitle D—Certain Provisions Expiring at the End of 2019 

1. New markets tax credit (sec. 141 of the Act and sec. 45D 
of the Code) 

Present Law 

In general 
The New Markets Tax Credit (‘‘NMTC’’) is a geography-based tax 

credit program. Under section 45D(a), an investor may claim tax 
credits for a qualified equity investment in a qualified community 
development entity (‘‘CDE’’). The qualified CDE designates equity 
investments as qualified equity investments, rendering the investor 
eligible to receive tax credits. The qualified CDE can only designate 
up to an amount allocated to it by the Department of the Treas-
ury’s Community Development Financial Institutions Fund (‘‘CDFI 
Fund’’). The CDFI Fund allocates amounts to qualified CDEs 
through a competitive application process. 

The amount of the NMTC is determined on a credit allowance 
date as an amount equal to the applicable percentage of the invest-
ment in the qualified CDE on that date. The applicable percentage 
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is five percent for the first three years of the investment and six 
percent for the remaining four years, for a total credit of 39 percent 
over seven years. The credit allowance date is the date of the in-
vestment and the next six anniversary dates of the investment. 

To continue to be eligible for tax credits, the taxpayer must con-
tinue to hold the qualified equity investment on the credit allow-
ance date of each year. In other words, if the qualified equity in-
vestment ceases, or ceases to be qualified, the remaining tax cred-
its are no longer allowed. The credits already claimed may also be 
subject to recapture if the CDE ceases to be qualified, if the pro-
ceeds of the investment cease to be used in a qualified manner, or 
if the taxpayer redeems its qualified equity investment. 

Regulated financial institutions provide most of the equity for 
NMTC transactions. In addition to receiving the NMTC, financial 
institutions often receive credit under the Community Reinvest-
ment Act for investing in low-income census tracts. 

Substantially all the qualified equity investment must be used by 
the qualified CDE to provide investments in low-income commu-
nities through qualified active low-income community businesses. 

Qualifying geography 
The NMTC provisions require CDEs to serve or provide invest-

ment capital for low-income communities or low-income persons. A 
low-income community is either (1) a population census tract that 
meets certain criteria or (2) a specific area designated by the Sec-
retary. Specifically, a ‘‘low-income community’’ is a population cen-
sus tract with either (1) a poverty rate of at least 20 percent or (2) 
median family income which does not exceed 80 percent of the 
greater of metropolitan area median family income or statewide 
median family income (for a nonmetropolitan census tract, does not 
exceed 80 percent of statewide median family income). In the case 
of a population census tract located within a high migration, rural 
county, low-income is defined by reference to 85 percent (as op-
posed to 80 percent) of statewide median family income. For this 
purpose, a high migration rural county is any county that, during 
the 20-year period ending with the year in which the most recent 
census was conducted, has a net out-migration of inhabitants from 
the county of at least 10 percent of the population of the county at 
the beginning of such period. In addition, a population census tract 
with a population of less than 2,000 is treated as a low-income 
community for purposes of the NMTC if such tract is within an em-
powerment zone (the designation of which is in effect under section 
1391) and is contiguous to one or more low-income communities. 

CDEs may also qualify for the NMTC if they serve targeted pop-
ulations, as designated by the Secretary, regardless of the composi-
tion of the population census tract or tracts in which the targeted 
populations live. For this purpose, a ‘‘targeted population’’ is de-
fined by reference to section 103(20) of the Riegle Community De-
velopment and Regulatory Improvement Act of 1994 (the ‘‘Act’’) to 
mean individuals, or an identifiable group of individuals, including 
an Indian tribe, who are low-income persons or otherwise lack ade-
quate access to loans or equity investments. Section 103(17) of the 
Act provides that ‘‘low-income’’ means (1) for a targeted population 
within a metropolitan area, less than 80 percent of the area me-

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00237 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



222 

793 Treas. Reg. sec. 1.45(D)–1(d)(6)(i). 

dian family income; and (2) for a targeted population within a non-
metropolitan area, less than the greater of 80 percent of the area 
median family income or 80 percent of the statewide nonmetropoli-
tan area median family income. 

Project structures 
In a typical NMTC structure, an intermediary entity (the ‘‘invest-

ment fund LLC’’) receives equity investments from investors (usu-
ally financial institutions) and debt from other sources. The invest-
ment fund LLC’s proceeds are then invested as equity investment 
into a qualified CDE. The qualified CDE in turn makes a qualified 
low-income community investment in a qualified active low-income 
community business. 

A qualified CDE is any domestic corporation or partnership: (1) 
whose primary mission is serving or providing investment capital 
for low-income communities or low-income persons; (2) that main-
tains accountability to residents of low-income communities by 
their representation on any governing board of or any advisory 
board to the CDE; and (3) that is certified by the Secretary as 
being a qualified CDE. A qualified equity investment means stock 
(other than nonqualified preferred stock) in a corporation or a cap-
ital interest in a partnership that is acquired directly from a CDE 
for cash and includes an investment of a subsequent purchaser if 
such investment was a qualified equity investment in the hands of 
the prior holder. Substantially all the investment proceeds must be 
used by the CDE to make qualified low-income community invest-
ments. For this purpose, qualified low-income community invest-
ments include: (1) capital or equity investments in, or loans to, 
qualified low income community businesses; (2) certain financial 
counseling and other services to businesses and residents in low- 
income communities; (3) the purchase from another CDE of any 
loan made by such entity that is a qualified low-income community 
investment; or (4) an equity investment in, or loan to, another 
CDE. 

Although equity investments in qualified active low-income com-
munity businesses qualify under the NMTC rules, generally, such 
investments are in the form of loans. Equity investors that own a 
majority interest in a low-income community business can have 
their NMTC credits recaptured if the business violates the rules for 
qualification. However, Treasury regulations provide a ‘‘reasonable 
expectation’’ safe harbor for CDEs that lend to such a business; if 
the CDE ‘‘reasonably expects’’ that the rules are being satisfied, 
NMTC credits are not subject to recapture.793 

A qualified active low-income community business is defined as 
a business that satisfies, with respect to a taxable year, the fol-
lowing requirements: (1) at least 50 percent of the total gross in-
come of the business is derived from the active conduct of trade or 
business activities in any low-income community; (2) a substantial 
portion of the tangible property of such business is used in a low- 
income community; (3) a substantial portion of the services per-
formed for such business by its employees is performed in a low- 
income community; and (4) less than five percent of the average of 
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794 Information is available at https://www.cdfifund.gov/news/346 (last visited June 29, 2021). 
795 For the 2019 allocation application round, the CDFI Fund awarded 76 CDEs more than 

$3.5 billion in NMTCs from a total of 206 applications requesting $14.7 billion. Information is 
available at https://www.cdfifund.gov/news/385 (last visited June 29, 2021). 

796 The 2019 NMTC program allocation application provides information on reviewer criteria 
throughout and is available at https://www.cdfifund.gov/sites/cdfi/files/documents/2019-nmtc-pro-
gram-allocation-evaluation-process_508-compliant.pdf (last visited June 29, 2021). 

the aggregate unadjusted bases of the property of such business is 
attributable to certain financial property or to certain collectibles. 

Allocation process 
The CDFI Fund annually allocates NMTCs to CDEs under a 

competitive application process. CDEs, in turn, allocate NMTCs to 
equity investors. The maximum annual amount of NMTCs that the 
CDFI Fund can allocate is $3.5 billion for calendar years 2010 
through 2019. No amount of unused allocation limitation may be 
carried to any calendar year after 2024. 

For the 2018 allocation application round, the CDFI Fund award-
ed 73 CDEs $3.5 billion in NMTCs from a total of 214 applications 
requesting $14.8 billion.794 The successful CDE applicants focused 
on different types of investments and geographic areas, including 
financing projects ranging from large manufacturing plants to gro-
cery and retail stores.795 

Applications for NMTCs are reviewed in two phases.796 In Phase 
1, applications are reviewed, scored, and ranked based on two cri-
teria: business strategy and community outcomes. Applicants that 
meet the minimum scoring thresholds in Phase 1 advance to Phase 
2 review and will be provided with ‘‘preliminary’’ awards, in de-
scending order of final rank score, until the available allocation au-
thority is fulfilled. Final rank scores are determined by evaluating 
management capacity, capitalization strategy, and information re-
garding previous awards. 

In Phase 1, in evaluating and scoring the business strategy cri-
teria, the CDFI Fund is looking for a CDE to articulate, with speci-
ficity, its strategy to use an allocation and to describe a long track 
record serving low-income communities, and of providing products 
and services like those that it intends to provide through its invest-
ments. The CDE can earn ‘‘priority points’’ if it has a track record 
of five or more years of experience providing capital and/or tech-
nical assistance to disadvantaged businesses and communities. For 
the community outcomes criteria, the CDFI Fund considers the ex-
tent to which the CDE is working in particularly economically dis-
tressed or otherwise underserved communities, shows that its pro-
jected financing activities will generate demonstrable community 
outcomes, and demonstrates meaningful engagement with commu-
nity stakeholders when vetting potential investments. In general, 
the highest ranked applications provide specifics concerning job 
creation, community development benefits, and a track record of 
providing capital and/or technical assistance to disadvantaged busi-
nesses and communities. 

In Phase 2, management capacity is evaluated based on manage-
ment experience in low-income communities, asset and risk man-
agement, and fulfilling government compliance requirements. Cap-
italization is evaluated based on an applicant’s track record of rais-
ing capital, investor commitments (or a strategy to secure such 
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797 Pub. L. No. 103–3, Feb. 5, 1993. 
798 Wages for this purpose are Federal Unemployment Tax Act wages defined in section 

3306(b), without regard to the dollar limitation, but do not include amounts taken into account 
for purposes of determining any other credit under subpart D of the Code. 

commitments), plan to pass along the benefits of the credit to the 
underlying businesses, and willingness to invest in amounts that 
exceed the minimum statutory requirements. Applicants with prior 
year allocations are evaluated on their effective use of prior-year 
allocations and whether they have substantiated a need for addi-
tional allocation authority. 

Explanation of Provision 

This provision extends the new markets tax credit for one year, 
through 2020, permitting up to $5 billion in qualified equity invest-
ments for the 2020 calendar year. The provision also extends for 
one year, through 2025, the carryover period for unused new mar-
kets tax credits. 

Effective Date 

The provision applies to calendar years beginning after December 
31, 2019. 

2. Employer credit for paid family and medical leave (sec. 
142 of the Act and sec. 45S of the Code) 

Present Law 

In general 
The Family and Medical Leave Act of 1993, as amended (the 

‘‘FMLA’’), generally requires employers to provide employees with 
up to 26 weeks of leave under certain circumstances.797 In general, 
FMLA does not require that the employer continue to pay employ-
ees during such leave, although employers may choose to pay for 
all or a portion of such leave. State and local governments may pro-
vide, or State and local laws may require employers to provide, em-
ployees with up to a certain amount of paid leave for types of leave 
that may or may not fall under the FMLA. 

Employer credit for paid family and medical leave 
For wages paid in taxable years beginning after December 31, 

2017, and before January 1, 2020, ‘‘eligible employers’’ may claim 
a general business credit equal to 12.5 percent of the amount of eli-
gible wages (based on the normal hourly wage rate) paid to ‘‘quali-
fying employees’’ during any period in which such employees are on 
‘‘family and medical leave’’ if the rate of payment under the pro-
gram is 50 percent of the wages normally paid to an employee for 
actual services performed for the employer.798 The credit is in-
creased by 0.25 percentage points (but not above 25 percent) for 
each percentage point by which the rate of payment exceeds 50 per-
cent. The maximum amount of family and medical leave that may 
be taken into account with respect to any qualifying employee for 
any taxable year is 12 weeks. 

An ‘‘eligible employer’’ is one which has in place a written policy 
that allows all qualifying full-time employees not less than two 
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799 Pub. L. No. 75–718, June 25, 1938. 
800 Sec. 414(q)(1)(B) ($130,000 for 2020). 
801 FMLA section 102(a)(1) provides leave for FMLA purposes due to (A) the birth of a son 

or daughter of the employee and in order to care for such son or daughter; (B) the placement 
of a son or daughter with the employee for adoption or foster care; (C) caring for the spouse, 
or a son, daughter, or parent, of the employee, if such spouse, son, daughter, or parent has a 
serious health condition; (D) a serious health condition that makes the employee unable to per-
form the functions of the employee’s position; (E) any qualifying exigency (as the Secretary of 
Labor shall, by regulation, determine) arising out of the fact that the spouse, or a son, daughter, 
or parent of the employee is on covered active duty (or has been notified of an impending call 
or order to covered active duty) in the Armed Forces. In addition, FMLA section 102(a)(3) pro-
vides leave for FMLA purposes due to the need of an employee who is a spouse, son, daughter, 
parent, or next-of-kin of an eligible service member to care for such service member. 

802 These terms mean these types of leave within the meaning of FMLA section 102(d)(2). 

weeks of annual paid family and medical leave, and which allows 
all less-than-full-time qualifying employees a commensurate 
amount of leave (on a pro rata basis) compared to the leave pro-
vided to full-time employees. The policy must also provide that the 
rate of payment under the program is not less than 50 percent of 
the wages normally paid to any such employee for services per-
formed for the employer. 

In addition, in order to be an eligible employer, the employer is 
prohibited from certain practices or acts which are also prohibited 
under the FMLA, regardless of whether the employer is subject to 
the FMLA. Specifically, the employer must provide paid family and 
medical leave in compliance with a written policy that ensures that 
the employer will not interfere with, restrain, or deny the exercise 
of or the attempt to exercise, any right provided under the policy 
and will not discharge or in any other manner discriminate against 
any individual for opposing any practice prohibited by the policy. 

A ‘‘qualifying employee’’ means any individual who is an em-
ployee under tax rules and principles and is defined in section 3(e) 
of the Fair Labor Standards Act of 1938,799 as amended, who has 
been employed by the employer for one year or more, and who for 
the preceding year, had compensation not in excess of 60 percent 
of the compensation threshold in such year for highly compensated 
employees.800 For 2020, this 60 percent amount is $78,000. 

‘‘Family and medical leave’’ for purposes of new section 45S is 
generally defined as leave described under sections 102(a)(1)(A)–(E) 
or 102(a)(3) of the FMLA.801 If an employer provides paid leave as 
vacation leave, personal leave, or other medical or sick leave 802 
(unless the medical or sick leave is specifically for one or more of 
the ‘‘family and medical leave’’ purposes defined above), such paid 
leave would not be considered to be family and medical leave. In 
addition, leave paid for by a State or local government or required 
by State or local law (including such leave required to be paid by 
the employer) is not taken into account in determining the amount 
of paid family and medical leave provided by the employer that is 
eligible for the credit. 

The Secretary will make determinations as to whether an em-
ployer or an employee satisfies the applicable requirements for an 
eligible employer or qualifying employee, based on information pro-
vided by the employer that the Secretary determines to be nec-
essary or appropriate. 
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Explanation of Provision 

The provision extends the paid family and medical leave credit 
for one year (for wages paid in taxable years beginning after De-
cember 31, 2019, and before January 1, 2021). 

Effective Date 

The provision applies to wages paid in taxable years beginning 
after December 31, 2019. 

3. Work opportunity credit (sec. 143 of the Act and sec. 51 
of the Code) 

Present Law 

In general 
The work opportunity tax credit is available on an elective basis 

for employers hiring individuals from one or more of ten targeted 
groups. The amount of the credit available to an employer is deter-
mined by the amount of qualified wages paid by the employer. Gen-
erally, qualified wages consist of wages attributable to service ren-
dered by a member of a targeted group during the one-year period 
beginning with the day the individual begins work for the employer 
(two years in the case of an individual in the long-term family as-
sistance recipient category). 

Targeted groups eligible for the credit 
Generally, an employer is eligible for the credit only with respect 

to qualified wages paid to members of a targeted group. 

(1) Families receiving TANF 
An eligible recipient is an individual certified by the designated 

local agency (e.g., a State employment security agency) as being a 
member of a family eligible to receive benefits under the Tem-
porary Assistance for Needy Families Program (‘‘TANF’’) for a pe-
riod of at least nine months, part of which is during the 18-month 
period ending on the hiring date. For these purposes, members of 
the family are defined to include only those individuals who are 
taken into account for purposes of determining eligibility for the 
TANF. 

(2) Qualified veteran 
A qualified veteran is a veteran who is certified by the des-

ignated local agency as belonging to one of five categories: (1) a 
member of a family eligible to receive assistance under a supple-
mental nutritional assistance program (for at least a three-month 
period during the year prior to the hiring date); (2) entitled to com-
pensation for a service-connected disability and hired within one 
year of discharge; (3) entitled to compensation for a service-con-
nected disability and unemployed for an aggregate of at least six 
months during the one-year period ending on the hiring date; (4) 
unemployed for at least four weeks but less than six months 
(whether or not consecutive) during the one-year period ending on 
the date of hiring; or (5) unemployed for at least six months 
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(whether or not consecutive) during the one-year period ending on 
the date of hiring. 

A veteran is an individual who has served on active duty (other 
than for training) in the Armed Forces for more than 180 days or 
who has been discharged or released from active duty in the Armed 
Forces for a service-connected disability. However, any individual 
who has served for a period of more than 90 days during which the 
individual was on active duty (other than for training) is not a 
qualified veteran if any of this active duty occurred during the 60- 
day period ending on the date the individual was hired by the em-
ployer. This latter rule is intended to prevent employers who hire 
current members of the armed services (or those departed from 
service within the last 60 days) from receiving the credit. 

(3) Qualified ex-felon 
A qualified ex-felon is an individual certified by the designated 

local agency as (1) having been convicted of a felony under any 
State or Federal law; and (2) having a hiring date within one year 
of release from prison or the date of conviction. 

(4) Designated community resident 
A designated community resident is an individual certified by the 

designated local agency as being at least age 18 but not yet age 40 
on the hiring date and as having a principal place of abode within 
an empowerment zone, enterprise community, renewal community, 
or a rural renewal county. For these purposes, a rural renewal 
county is a county outside a metropolitan statistical area (as de-
fined by the Office of Management and Budget) that had a net pop-
ulation loss for each of the five-year periods 1990–1994 and 1995– 
1999. Qualified wages do not include wages paid or incurred for 
services performed while the individual’s principal place of abode 
is outside an empowerment zone, enterprise community, renewal 
community or a rural renewal county. 

(5) Vocational rehabilitation referral 
A vocational rehabilitation referral is an individual who is cer-

tified by the designated local agency as an individual who has a 
physical or mental disability that constitutes a substantial handi-
cap to employment and who has been referred to the employer 
while receiving, or after completing vocational rehabilitation serv-
ices: (1) under an individualized, written plan for employment 
under a State plan approved under the Rehabilitation Act of 1973; 
(2) under a rehabilitation plan for veterans carried out under 
Chapter 31 of Title 38, U.S. Code; or (3) under an individual work 
plan developed and implemented by an employment network pur-
suant to subsection (g) of section 1148 of the Social Security Act. 
Certification is provided by the designated local agency upon assur-
ances from the vocational rehabilitation agency that the employee 
has met the above conditions. 

(6) Qualified summer youth employee 
A qualified summer youth employee is an individual: (1) who per-

forms services during any 90-day period between May 1 and Sep-
tember 15; (2) who is certified by the designated local agency as 
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being 16 or 17 years of age on the hiring date; (3) who has not been 
an employee of that employer before; and (4) who is certified by the 
designated local agency as having a principal place of abode within 
an empowerment zone, enterprise community, or renewal commu-
nity. As with designated community residents, no credit is avail-
able for wages paid or incurred for service performed while the in-
dividual’s principal place abode is outside an empowerment zone, 
enterprise community, or renewal community. If, after the end of 
the 90-day period, the employer continues to employ a youth who 
was certified during the 90-day period as a member of another tar-
geted group, the limit on qualified first-year wages takes into ac-
count wages paid to the youth while a qualified summer youth em-
ployee. 

(7) Qualified supplemental nutrition assistance program ben-
efits recipient 

A qualified supplemental nutrition assistance program benefits 
recipient is an individual at least age 18 but not yet age 40 cer-
tified by the designated local agency as being a member of a family 
receiving assistance under a food and nutrition program under the 
Food and Nutrition Act of 2008 for a period of at least six months 
ending on the hiring date. In the case of a family that ceases to 
be eligible for food and nutrition assistance under section 6(o) of 
the Food and Nutrition Act of 2008, the six-month requirement is 
replaced with a requirement that the family has been receiving 
food and nutrition assistance for at least three of the five months 
ending on the date of hire. For these purposes, members of the 
family are defined to include only those individuals taken into ac-
count for purposes of determining eligibility for a food and nutri-
tion assistance program under the Food and Nutrition Act of 2008. 

(8) Qualified SSI recipient 
A qualified SSI recipient is an individual designated by the des-

ignated local agency as receiving supplemental security income 
(‘‘SSI’’) benefits under Title XVI of the Social Security Act for any 
month ending within the 60-day period ending on the hiring date. 

(9) Long-term family assistance recipient 
A qualified long-term family assistance recipient is an individual 

certified by the designated local agency as being: (1) a member of 
a family that has received family assistance for at least 18 consecu-
tive months ending on the hiring date; (2) a member of a family 
that has received such family assistance for a total of at least 18 
months (whether or not consecutive) after August 5, 1997 (the date 
of enactment of the welfare-to-work tax credit) if the individual is 
hired within two years after the date that the 18-month total is 
reached; or (3) a member of a family who is no longer eligible for 
family assistance because of either Federal or State time limits, if 
the individual is hired within two years after the Federal or State 
time limits made the family ineligible for family assistance. 

(10) Long-term unemployment recipient 
A qualified long-term unemployment recipient is an individual 

certified by the designated local agency as being in a period of un-
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803 Sec. 280C(a). 

employment which: (1) is 27 consecutive weeks or more; and (2) in-
cludes a period in which the individual was receiving unemploy-
ment compensation under State or Federal law. 

Qualified wages 
Generally, qualified wages are defined as cash wages paid by the 

employer to a member of a targeted group. The employer’s deduc-
tion for wages is reduced by the amount of the credit.803 

For purposes of the credit, generally, wages are defined by ref-
erence to the FUTA definition of wages contained in sec. 3306(b) 
(without regard to the dollar limitation therein contained). Special 
rules apply in the case of certain agricultural labor and certain 
railroad labor. 

Calculation of the credit 
The credit available to an employer for qualified wages paid to 

members of all targeted groups except for long-term family assist-
ance recipients equals 40 percent (25 percent for employment of 
400 hours or less) of qualified first-year wages. Generally, qualified 
first-year wages are qualified wages (not in excess of $6,000) attrib-
utable to service rendered by a member of a targeted group during 
the one-year period beginning with the day the individual began 
work for the employer. Therefore, the maximum per-employee cred-
it is $2,400 (40 percent of the first $6,000 of qualified first-year 
wages). 

The general $6,000 limitation on qualified first-year wages is dif-
ferent for certain targeted groups: (1) qualified summer youth em-
ployees; (2) qualified veterans who are entitled to compensation for 
a service-connected disability, and who are hired within one year 
of discharge; (3) qualified veterans who are entitled to compensa-
tion for a service-connected disability, and who have been unem-
ployed for an aggregate of at least six months during the one-year 
period ending on the hiring date; (4) qualified veterans unemployed 
for at least six months (whether or not consecutive) during the one- 
year period ending on the date of hiring; and (5) long-term family 
assistance recipients. The maximum per-employee credit (and limi-
tation on qualified wages) for a member of each of the first four of 
these groups is, respectively: (1) $1,200 (40 percent of the first 
$3,000 of qualified first-year wages); (2) $4,800 (40 percent of the 
first $12,000 of qualified first-year wages); (3) $9,600 (40 percent 
of the first $24,000 of qualified first-year wages); and (4) $5,600 (40 
percent of the first $14,000 of qualified first-year wages). 

In the case of long-term family assistance recipients, the credit 
equals 40 percent (25 percent for employment of 400 hours or less) 
of $10,000 for qualified first-year wages and 50 percent of the first 
$10,000 of qualified second-year wages. Generally, qualified second- 
year wages are qualified wages (not in excess of $10,000) attrib-
utable to service rendered by a member of the long-term family as-
sistance category during the one-year period beginning on the day 
after the one-year period beginning with the day the individual 
began work for the employer. Therefore, the maximum credit per 
employee is $9,000 (40 percent of the first $10,000 of qualified first- 
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804 Sec. 3111(e). 

year wages plus 50 percent of the first $10,000 of qualified second- 
year wages). Except for long-term family assistance recipients, no 
credit is allowed for second-year wages. 

Certification rules 
Generally, an individual is not treated as a member of a targeted 

group unless: (1) on or before the day on which an individual be-
gins work for an employer, the employer has received a certifi-
cation from a designated local agency that the individual is a mem-
ber of a targeted group; or (2) on or before the day an individual 
is offered employment with the employer, a pre-screening notice is 
completed by the employer with respect to that individual, and not 
later than the 28th day after the individual begins work for the 
employer, the employer submits the notice, signed by the employer 
and the individual under penalties of perjury, to the designated 
local agency as part of a written request for certification. For these 
purposes, a pre-screening notice is a document (in such form as the 
Secretary may prescribe) which contains information provided by 
the individual on the basis of which the employer believes that the 
individual is a member of a targeted group. 

An otherwise qualified unemployed veteran is treated as certified 
by the designated local agency as having aggregate periods of un-
employment (whichever is applicable under the qualified veterans 
rules described above) if the veteran is certified by the agency as 
being in receipt of unemployment compensation under a State or 
Federal law for such applicable periods. The Secretary of the Treas-
ury is authorized to provide alternative methods of certification for 
unemployed veterans. 

Minimum employment period 
No credit is allowed for qualified wages paid to employees who 

work less than 120 hours in the first year of employment. 

Qualified tax-exempt organizations employing qualified vet-
erans 

The credit is not available to qualified tax-exempt organizations 
other than those employing qualified veterans. If a qualified tax- 
exempt organization employs a qualified veteran (as described 
above) a tax credit against the FICA taxes of the organization is 
allowed for the wages of the qualified veteran which are paid for 
the veteran’s services in furtherance of the activities related to the 
function or purpose constituting the basis of the organization’s ex-
emption under section 501.804 

The credit available to a tax-exempt employer for qualified wages 
paid to a qualified veteran equals 26 percent (16.25 percent for em-
ployment of 400 hours or less) of qualified first-year wages. The 
amount of qualified first-year wages eligible for the credit is the 
same as those for non-tax-exempt employers (i.e., $6,000, $12,000, 
$14,000 or $24,000, depending on the category of qualified veteran). 

A qualified tax-exempt organization means an employer that is 
described in section 501(c) and exempt from tax under section 
501(a). 
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805 Pub. L. No. 112–56. 
806 Prior to enactment of the VOW Act, there were two categories of qualified veterans to 

whom wages paid by an employer were eligible for the credit. Employers that hired veterans 
who were eligible to receive assistance under a supplemental nutritional assistance program 
were entitled to a maximum credit of 40 percent of $6,000 of qualified first-year wages paid to 
such individual. Employers that hired veterans who were entitled to compensation for a service- 
connected disability were entitled to a maximum wage credit of 40 percent of $12,000 of quali-
fied first-year wages paid to such individual. The VOW Act expanded the work opportunity tax 
credit with respect to qualified veterans resulting in the present-law treatment of qualified vet-
erans described above. 

The Social Security Trust Funds are held harmless from the ef-
fects of this provision by a transfer from the Treasury General 
Fund. 

Treatment of possessions 
The ‘‘VOW to Hire Heroes Act of 2011’’ (the ‘‘VOW Act’’) 805 pro-

vides a reimbursement mechanism for the U.S. possessions (Amer-
ican Samoa, Guam, the Commonwealth of the Northern Mariana 
Islands, the Commonwealth of Puerto Rico, and the United States 
Virgin Islands). The Secretary pays to each mirror Code possession 
(Guam, the Commonwealth of the Northern Mariana Islands, and 
the United States Virgin Islands) an amount equal to the loss to 
that possession as a result of the VOW Act changes to the qualified 
veterans rules.806 Similarly, the Secretary pays to each non-mirror 
Code possession (American Samoa and the Commonwealth of Puer-
to Rico) the amount that the Secretary estimates as being equal to 
the loss to that possession that would have occurred as a result of 
the VOW Act changes if a mirror Code tax system had been in ef-
fect in that possession. The Secretary makes this payment to a 
non-mirror Code possession only if that possession establishes to 
the satisfaction of the Secretary that the possession has imple-
mented (or, at the discretion of the Secretary, will implement) an 
income tax benefit that is substantially equivalent to the qualified 
veterans credit allowed under the VOW Act modifications. 

An employer that is allowed a credit against U.S. tax under the 
VOW Act with respect to a qualified veteran must reduce the 
amount of the credit claimed by the amount of any credit (or, in 
the case of a non-mirror Code possession, another tax benefit) that 
the employer claims against its possession income tax. 

Other significant rules 
The work opportunity tax credit is not allowed for wages paid to 

a relative or dependent of the taxpayer. No credit is allowed for 
wages paid to an individual who is a more than 50-percent owner 
of the entity. Similarly, wages paid to replacement workers during 
a strike or lockout are not eligible for the work opportunity tax 
credit. Wages paid to any employee during any period for which the 
employer received on-the-job training program payments with re-
spect to that employee are not eligible for the work opportunity tax 
credit. The work opportunity tax credit generally is not allowed for 
wages paid to individuals who were previously employed by the 
employer. 

Expiration 
The work opportunity tax credit is not available for individuals 

who begin work for an employer after December 31, 2019. 
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807 Sec. 263A. Note that a taxpayer that meets the gross receipts test of section 448(c) is gen-
erally exempt from the application of section 263A. See sec. 263A(i). The gross receipts test looks 
to whether the average annual gross receipts for the three-taxable-year period ending with the 
prior taxable year is under a threshold amount ($26 million for 2020). See sec. 448(c) and Rev. 
Proc. 2019–44, 2019–47 I.R.B. 1093. 

808 See Treas. Reg. sec. 1.263A–12. 
809 Sec. 263A(f). 
810 In the case of tangible personal property, the production period begins on the first date 

the taxpayer’s accumulated production expenditures, including planning and design expendi-
tures, are at least five percent of the taxpayer’s total estimated accumulated production expendi-
tures for the property unit. Treas. Reg. sec. 1.263A–12(c)(3). Thus, the production period may 
begin before physical production activity has commenced. See Treas. Reg. sec. 1.263A–12(c)(3). 
For example, in the case of the beer, wine, and distilled spirits industries, the production period 
may include time spent planning and designing ingredients, production space, or production per-
sonnel. 

811 Sec. 263A(f)(5)(B). The production period for a unit of property produced for sale ends on 
the date that the unit is ready to be held for sale and all production activities reasonably ex-
pected to be undertaken by, or for, the taxpayer or a related person are complete. Treas. Reg. 
sec. 1.263A–12(d)(1). 

812 As defined in section 5052(a). 
813 As defined in section 5041(a). 

Explanation of Provision 

The provision extends for one year the work opportunity tax 
credit making it available with respect to individuals who begin 
work for an employer before January 1, 2021. 

Effective Date 

The provision generally applies to individuals who begin work for 
an employer after December 31, 2019. 

4. Certain provisions related to beer, wine, and distilled 
spirits (sec. 144 of the Act and secs. 263A, 5001, 5041, 5051, 
5212, 5415, and 5555 of the Code) 

Exemption for aging process of beer, wine, and distilled 
spirits 

Present Law 

The uniform capitalization (‘‘UNICAP’’) rules require certain di-
rect and indirect costs allocable to real property or tangible per-
sonal property produced by the taxpayer to be included in either 
inventory or capitalized into the basis of such property, as applica-
ble. For real or personal property acquired by the taxpayer for re-
sale, section 263A generally requires certain direct and indirect 
costs allocable to such property to be included in inventory.807 

In the case of interest expense, the UNICAP rules apply only to 
interest paid or incurred during the property’s production period 808 
and that is allocable to property produced by the taxpayer or ac-
quired for resale which (1) is either real property or property with 
a class life of at least 20 years, (2) has an estimated production pe-
riod exceeding two years, or (3) has an estimated production period 
exceeding one year and a cost exceeding $1,000,000.809 The produc-
tion period with respect to any property is the period beginning on 
the date on which production of the property begins,810 and, except 
as described below, ending on the date on which the property is 
ready to be placed in service or held for sale.811 

For interest costs paid or accrued after December 31, 2017, and 
before January 1, 2020, the aging period for beer,812 wine,813 or 
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814 As defined in section 5002(a)(8), except such spirits that are unfit for use for beverage pur-
poses. 

815 Bulk (non-bottled) beer, wine, and distilled spirits may be imported and transferred in 
bond free of tax. See secs. 5232, 5364, and 5418. TTB collects tax on such items when they are 
removed from bond. 

816 Sec. 5053. 

distilled spirits 814 is excluded from the production period as deter-
mined for purposes of the UNICAP interest capitalization rules. 
Thus, producers of beer, wine, or distilled spirits (other than spirits 
unfit for beverage purposes) are able to deduct interest expenses 
(subject to any other applicable limitation) attributable to a shorter 
production period that does not include the aging period of beer, 
wine, or distilled spirits. In the case of interest costs paid or ac-
crued after December 31, 2019, the production period as deter-
mined for purposes of the UNICAP interest capitalization rules will 
include the aging period for beer, wine, or distilled spirits. 

Explanation of Provision 

The provision extends for one year (i.e., through December 31, 
2020) the exclusion of the aging period for beer, wine, or distilled 
spirits from the production period as determined for purposes of 
the UNICAP interest capitalization rules. 

Effective Date 

The provision applies to interest costs paid or accrued after De-
cember 31, 2019. 

Reduced rate of excise tax on beer and transfer of beer be-
tween bonded facilities 

Present Law 

In general 
Federal excise taxes are imposed at different rates on distilled 

beer, wine, and distilled spirits and are imposed on these products 
when produced or imported. Generally, these excise taxes are ad-
ministered and enforced by the Alcohol and Tobacco Tax and Trade 
Bureau (‘‘TTB’’), except the taxes on imported bottled beer, wine, 
and distilled spirits are collected by the Customs and Border Pro-
tection Bureau (the ‘‘CBP’’) of the Department of Homeland Secu-
rity (under delegation by the Secretary).815 

Liability for the excise tax on beer arises when the alcohol is pro-
duced or imported but is not payable until the beer is removed 
from the brewery or customs custody for consumption or sale. Gen-
erally, beer may be transferred between commonly owned brew-
eries without payment of tax; however, tax liability follows these 
products. Imported bulk beer may be released from customs cus-
tody without payment of tax and transferred in bond to a brewery, 
which becomes liable for the tax on such beer. Beer may be ex-
ported without payment of tax and may be withdrawn from a brew-
ery without payment of tax or free of tax for certain authorized 
uses, including industrial uses and non-beverage uses.816 
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817 Sec. 5051. One barrel of beer is equal to 31 gallons. 
818 Sec. 5051(a)(2). 
819 Sec. 5414. 

Notwithstanding the current, temporary rates described below, 
the rate of tax on beer is $18 per barrel.817 Small brewers are eligi-
ble for a reduced tax rate of $7 per barrel on the first 60,000 bar-
rels of beer domestically produced and removed each year.818 Small 
brewers are defined as brewers producing not more than two mil-
lion barrels of beer during a calendar year. The lower rates for 
small producers reduce the effective per-gallon tax rate from ap-
proximately 58 cents per gallon to approximately 22.6 cents per 
gallon for this beer. 

In the case of a controlled group, the two million barrel limita-
tion for small brewers is applied to the controlled group, and the 
60,000 barrels eligible for the reduced rate of tax, are apportioned 
among the brewers that are component members of such group. 
The term ‘‘controlled group’’ has the meaning assigned to it by sec-
tion 1563(a), except that the phrase ‘‘more than 50 percent’’ is sub-
stituted for the phrase ‘‘at least 80 percent’’ in each place it ap-
pears in section 1563(a). 

Individuals may produce limited quantities of beer for personal 
or family use without payment of tax during each calendar year. 
The limit is 200 gallons per calendar year for households of two or 
more adults and 100 gallons per calendar year for single-adult 
households. 

For calendar years 2018 and 2019, the rate of tax on beer is tem-
porarily lowered to $16 per barrel on the first six million barrels 
brewed by the brewer or imported by the importer. In general, in 
the case of a controlled group of brewers, the six million barrel lim-
itation is applied and apportioned at the level of the controlled 
group. Beer brewed or imported in excess of the six million barrel 
limit continues to be taxed at $18 per barrel. In the case of small 
brewers, such brewers are taxed at a rate of $3.50 per barrel on 
the first 60,000 barrels domestically produced, and $16 per barrel 
on any further barrels produced. 

Transfer rules and removals without tax 
Certain removals or transfers of beer are exempt from tax. Beer 

may be transferred without payment of the tax between bonded 
premises under certain conditions specified in the regulations.819 
The tax liability accompanies the beer that is transferred in bond. 
However, beer may only be transferred without payment of tax be-
tween breweries if both breweries are owned by the same brewer. 

The shared ownership requirement of section 5414 is temporarily 
relaxed for calendar years 2018 and 2019. Thus, a brewer may 
transfer beer from one brewery to another without payment of tax, 
provided that: (i) the breweries are owned by the same person; (ii) 
one brewery owns a controlling interest in the other; (iii) the same 
person or persons have a controlling interest in both breweries; or 
(iv) the proprietors of the transferring and receiving premises are 
independent of each other, and the transferor has divested itself of 
all interest in the beer so transferred, and the transferee has ac-
cepted responsibility for payment of the tax. 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00250 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



235 

820 A ‘‘still wine’’ is a non-effervescent or minimally effervescent wine containing no more than 
0.392 grams of carbon dioxide per hundred milliliters of wine. Champagne wine typically con-
tains more than twice that amount. 

821 A wine gallon is a U.S. liquid gallon. 

For purposes of transferring the tax liability pursuant to (iv) 
above, such relief from liability shall be effective from the time of 
removal from the transferor’s bonded premises, or from the time of 
divestment, whichever is later. 

Explanation of Provision 

The provision extends for one year the temporary rate schedule 
on beer. 

The provision extends for one year the temporary rules regarding 
shared ownership. 

Effective Date 

The provision to extend the temporary rate schedule applies to 
beer removed after December 31, 2019. 

The provision to extend the temporary rules regarding shared 
ownership applies to calendar quarters beginning after December 
31, 2019. 

Reduced rate of excise tax on certain wine, adjustment of 
alcohol content level for application of excise taxes, and 
definition of mead and low alcohol by volume wine 

Present Law 

In general 
Excise taxes are imposed on wine, based on the wine’s alcohol 

content and carbonation levels. Notwithstanding temporary 
changes to alcohol content allowances described below, the fol-
lowing table outlines the rates of tax on wine. 

Tax (and code section) Tax rates 

Wines (sec. 5041) 
‘‘Still wines’’ 820 not more than 14 percent alcohol ........................................ $1.07 per wine gallon 821 
‘‘Still wines’’ more than 14 percent, but not more than 21 percent, alcohol $1.57 per wine gallon 
‘‘Still wines’’ more than 21 percent, but not more than 24 percent, alcohol $3.15 per wine gallon 
‘‘Still wines’’ more than 24 percent alcohol .................................................... $13.50 per proof gallon (taxed as dis-

tilled spirits) 
Champagne and other sparkling wines ........................................................... $3.40 per wine gallon 
Artificially carbonated wines ............................................................................ $3.30 per wine gallon 

Liability for the excise taxes on wine arises when the wine is pro-
duced or imported but is not payable until the wine is removed 
from the bonded wine cellar or winery, or from customs control, for 
consumption or sale. Generally, bulk and bottled wine may be 
transferred between bonded premises; however, the tax liability on 
such wine becomes the responsibility of the transferee. Bulk nat-
ural wine may be released from customs custody without payment 
of tax and transferred in bond to a winery. Wine may be exported 
without payment of tax and may be withdrawn from a wine cellar 
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822 Sec. 5042. 
823 Sec. 5041(c). 
824 The credit rate for hard cider is tiered at the same level of production or importation, but 

is equal to 6.2 cents, 5.6 cents, and 3.3 cents, respectively. 
825 The Secretary is authorized to prescribe tolerances to this limitation as may be reasonably 

necessary in good commercial practice. 

or winery without payment of tax or free of tax for certain author-
ized uses, including industrial uses and non-beverage uses.822 

Credits and exemptions for certain wine producers 
Notwithstanding the current, temporary credits described below, 

domestic wine producers having aggregate annual production not 
exceeding 250,000 wine gallons (‘‘small domestic producers’’) re-
ceive a credit against the wine excise tax equal to 90 cents per gal-
lon (the amount of a wine tax increase enacted in 1990) on the first 
100,000 wine gallons of wine domestically produced and removed 
during a calendar year.823 The credit is reduced (but not below 
zero) by one percent for each 1,000 gallons produced in excess of 
150,000 wine gallons; the credit may not be applied to the tax li-
ability on sparkling wines. In the case of a controlled group, the 
250,000 wine gallon limitation for wineries is applied to the con-
trolled group, and the 100,000 wine gallons eligible for the credit, 
are apportioned among the wineries that are component members 
of such group. The term ‘‘controlled group’’ has the meaning as-
signed to it by section 1563(a), except that the phrase ‘‘more than 
50 percent’’ is substituted for the phrase ‘‘at least 80 percent’’ in 
each place it appears in sec. 1563(a). 

The credit against the wine excise tax for small domestic pro-
ducers is temporarily modified for calendar years 2018 and 2019 in 
several ways. First, the 250,000 wine gallon domestic production 
limitation is removed (thus making the credit available for all wine 
producers and importers). Second, under the modifications, the 
credit may be applied to the tax liability on sparkling wine. Third, 
with respect to wine produced in, or imported into, the United 
States during a calendar year, the credit amount is modified to (1) 
$1.00 per wine gallon for the first 30,000 wine gallons of wine, 
plus; (2) 90 cents per wine gallon on the next 100,000 wine gallons 
of wine, plus; (3) 53.5 cents per wine gallon on the next 620,000 
wine gallons of wine.824 Finally, there is no phaseout of the credit 
with additional production. 

Other temporary changes 
Alcohol-by-volume levels of the first two tiers of the excise tax on 

wine are temporarily modified for calendar years 2018 and 2019, 
by changing 14 percent to 16 percent. Thus, a wine producer or im-
porter may temporarily produce or import ‘‘still wine’’ that has an 
alcohol-by-volume level of up to 16 percent and remain subject to 
the lowest rate of $1.07 per wine gallon. 

Mead and certain sparkling, low alcohol-by-volume wines are 
temporarily designated to be taxed at the lowest rate applicable to 
‘‘still wine,’’ $1.07 per wine gallon of wine for calendar years 2018 
and 2019. Mead is defined as a wine that contains not more than 
0.64 grams of carbon dioxide per hundred milliliters of wine,825 
which is derived solely from honey and water, contains no fruit 
product or fruit flavoring, and contains less than 8.5 percent alco-
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826 The Secretary is authorized to prescribe tolerances to this limitation as may be reasonably 
necessary in good commercial practice. 

827 Secs. 5001, 5006, 5043, and 5054. 

hol-by-volume. The sparkling wines eligible to be taxed at the low-
est rate are those wines that contain not more than 0.64 grams of 
carbon dioxide per hundred milliliters of wine,826 which are derived 
primarily from grapes or grape juice concentrate and water, which 
contain no fruit flavoring other than grape, and which contain less 
than 8.5 percent alcohol by volume. 

Explanation of Provision 

The provision extends for one year the temporary modifications 
to the credit against the wine excise tax. 

The provision extends for one year the temporary modification to 
the alcohol-by-volume levels for purposes of the excise tax. 

The provision extends for one year the temporary rates on mead 
and certain sparkling, low alcohol-by-volume wines. 

Effective Date 

The provisions apply to wine removed after December 31, 2019. 

Reduced rate of excise tax on certain distilled spirits and 
transfer of bonded spirits 

Present Law 

Notwithstanding the current, temporary rates described below, 
distilled spirits are taxed at a rate of $13.50 per proof gallon.827 Li-
ability for the excise tax on distilled spirits arises when the alcohol 
is produced or imported but is not determined and payable until 
bottled distilled spirits are removed from the bonded premises of 
the distilled spirits plant where they are produced, or customs cus-
tody. Generally, bulk distilled spirits may be transferred in bond 
between bonded premises; however, tax liability follows these prod-
ucts. Imported bulk distilled spirits may be released from customs 
custody without payment of tax and transferred in bond to a dis-
tillery. Distilled spirits be exported without payment of tax and 
may be withdrawn from a distillery without payment of tax or free 
of tax for certain authorized uses, including industrial uses and 
non-beverage uses. 

For calendar years 2018 and 2019, there is a temporary tax rate 
schedule for distilled spirits based on annual quantity produced or 
imported. The rate of tax is lowered to $2.70 per proof gallon on 
the first 100,000 proof gallons of distilled spirits produced, $13.34 
on the next 22,130,000 proof gallons, and $13.50 for amounts there-
after. Rules prevent members of the same controlled group from re-
ceiving the lower rate on more than 100,000 proof gallons of dis-
tilled spirits. Additionally, importers of distilled spirits are eligible 
for the temporary lower rates subject to documentation of the an-
nual total production of the producer. 

Additionally, for calendar years 2018 and 2019, distillers may 
transfer spirits in bond in containers other than bulk containers 
without payment of tax. 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00253 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



238 

828 Sec. 5555(a). 

Explanation of Provision 

The provision extends for one year the temporary rate schedule 
on distilled spirits and the eligibility of that rate schedule for im-
porters. 

The provision extends for one year the allowance for distillers to 
transfer spirits in bond in containers other than bulk containers 
without payment of tax. 

Effective Date 

The provision to extend the temporary rate schedule applies to 
distilled spirits removed after December 31, 2019. 

The provision to extend the allowance for distillers to transfer 
spirits in bond in containers other than bulk containers without 
payment of tax applies to distilled spirits transferred in bond after 
December 31, 2019. 

Simplification of rules regarding records, statements, and 
returns 

Present Law 

The Code requires those liable for taxation on alcoholic beverages 
to keep such records, render such statements, make such returns, 
and comply with such rules and regulations as prescribed by the 
Secretary.828 For calendar quarters beginning after February 9, 
2018, and before January 1, 2020, the Secretary shall permit a uni-
fied system for any records, statements, and returns required to be 
kept, rendered, or made for any beer produced in a brewery for 
which tax is imposed, including any beer which has been removed 
for consumption on the premises of the brewery. 

Explanation of Provision 

The provision extends for one year the requirement that the Sec-
retary permits a unified system for any records, statements, and 
returns required to be kept, rendered, or made for any beer pro-
duced in a brewery for which tax is imposed, including any beer 
which has been removed for consumption on the premises of the 
brewery. 

Effective Date 

The provision applies to calendar quarters beginning after De-
cember 31, 2019. 
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829 Secs. 951–964. 
830 Sec. 951(a). 
831 Secs. 952(a)(2) and 954. 
832 Sec. 954(c)(1). 
833 Sec. 954(c)(3). 
834 Sec. 952(b). 

5. Extension of look-through treatment of payments between 
related controlled foreign corporations under foreign 
personal holding company rules (sec. 145 of the Act and 
sec. 954(c)(6) of the Code) 

Present Law 

In general 
The rules of subpart F 829 require U.S. shareholders with a 10- 

percent or greater interest in a controlled foreign corporation 
(‘‘CFC’’) to include certain income of the CFC (referred to as ‘‘sub-
part F income’’) on a current basis for U.S. tax purposes.830 

Subpart F income includes foreign base company income.831 One 
category of foreign base company income is foreign personal hold-
ing company income, which includes passive income such as divi-
dends, interest, rents, and royalties, among other types of in-
come.832 There are several exceptions to these rules. For example, 
foreign personal holding company income does not include divi-
dends and interest received by a CFC from a related corporation 
organized and operating in the same foreign country in which the 
CFC is organized, or rents and royalties received by a CFC from 
a related corporation for the use of property within the country in 
which the CFC is organized.833 Interest, rent, and royalty pay-
ments do not qualify for this exclusion to the extent that such pay-
ments reduce the subpart F income of the payor. 

In addition, subpart F income of a CFC does not include any 
item of income from sources within the United States that is effec-
tively connected with the conduct by such CFC of a trade or busi-
ness within the United States (‘‘ECI’’) unless such item is exempt 
from taxation (or is subject to a reduced rate of tax) pursuant to 
a tax treaty.834 

‘‘CFC look-through’’ 
Section 954(c)(6), colloquially referred to as ‘‘CFC look-through,’’ 

provides that dividends, interest (including factoring income that is 
treated as equivalent to interest under section 954(c)(1)(E)), rents, 
and royalties received or accrued by one CFC from a related CFC 
are not treated as foreign personal holding company income to the 
extent attributable or properly allocable to income of the payor that 
is neither subpart F income nor treated as ECI. For this purpose, 
a related CFC is a CFC that controls or is controlled by the other 
CFC, or a CFC that is controlled by the same person or persons 
that control the other CFC. Ownership of more than 50 percent of 
the CFC’s stock (by vote or value) constitutes control for these pur-
poses. 

The Secretary is authorized to prescribe regulations that are nec-
essary or appropriate to carry out CFC look-through, including 
such regulations as may be necessary or appropriate to prevent the 
abuse of the purposes of such rule. 
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835 Qualifying family members are the individual’s spouse and any dependent for whom the 
individual is entitled to claim a dependency exemption. Any individual who has certain specified 
coverage is not a qualifying family member. 

836 Sec. 7527. 

CFC look-through applies to taxable years of foreign corporations 
beginning after December 31, 2005, and before January 1, 2020, 
and to taxable years of U.S. shareholders with or within which 
such taxable years of foreign corporations end. 

Explanation of Provision 

The provision extends for one year the application of CFC look- 
through, to taxable years of foreign corporations beginning before 
January 1, 2021, and to taxable years of U.S. shareholders with or 
within which such taxable years of foreign corporations end. 

Effective Date 

The provision applies to taxable years of foreign corporations be-
ginning after December 31, 2019, and to taxable years of U.S. 
shareholders with or within which such taxable years of foreign 
corporations end. 

6. Credit for health insurance costs of eligible individuals 
(sec. 146 of the Act and sec. 35 of the Code) 

Present Law 

Eligible coverage months 
An eligible individual is allowed a refundable tax credit for 72.5 

percent of the individual’s premiums for qualified health insurance 
of the individual and qualifying family members for each eligible 
coverage month beginning in the taxable year.835 The credit is com-
monly referred to as the health coverage tax credit (‘‘HCTC’’). The 
credit is available only with respect to amounts paid by the indi-
vidual for qualified health insurance. Advance monthly payments 
paid by the Secretary directly to the health plan administrator are 
available.836 

Eligibility for the credit is determined on a monthly basis. In 
general, an eligible coverage month is any month if (1) the month 
begins before January 1, 2020, and (2) as of the first day of the 
month, (i) the individual is an eligible individual; (ii) is covered by 
qualified health insurance the premium for which is paid by the in-
dividual; (iii) does not have other specified coverage; and (iv) is not 
imprisoned under Federal, State, or local authority. In the case of 
a joint return, the eligibility requirements are met if at least one 
spouse satisfies the requirements. 

Eligible individuals 
An eligible individual is an individual who is (1) an eligible 

Trade Adjustment Assistance (‘‘TAA’’) recipient, (2) an eligible al-
ternative TAA recipient or an eligible reemployment TAA recipient, 
or (3) an eligible Pension Benefit Guaranty Corporation (‘‘PBGC’’) 
pension recipient. In general, an individual is an eligible TAA re-
cipient for a month if the individual (1) receives for any day of the 
month a trade readjustment allowance under the Trade Act of 1974 
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837 As defined in section 9832(d)(1). 
838 For this purpose, ‘‘individual health insurance’’ means any insurance that constitutes med-

ical care offered to individuals other than in connection with a group health plan. Such term 
does not include Federal- or State-based health insurance coverage. 

839 The premium assistance credit is provided for eligible individuals and families who pur-
chase health insurance through an American Health Benefit Exchange. See sec. 36B. 

840 As defined in section 501(c)(9). 
841 See 11 U.S.C. sec. 1114. 
842 For guidance on how a State elects a health program to be qualified health insurance for 

purposes of the credit, see Rev. Proc. 2004–12, 2004–1 C.B. 528. 

or would be eligible to receive such an allowance but for the re-
quirement that the individual exhaust unemployment benefits be-
fore being eligible to receive an allowance, and (2) with respect to 
such allowance, is covered under a required certification. An indi-
vidual is an eligible alternative TAA recipient or an eligible reem-
ployment TAA recipient for a month if the individual participates 
in certain programs under the Trade Act of 1974 providing wage 
supplements and receives a related benefit for the month. Gen-
erally, an individual is an eligible PBGC pension recipient for any 
month if the individual (1) is age 55 or over as of the first day of 
the month, and (2) receives a benefit for the month, any portion of 
which is paid by the PBGC. A person who may be claimed as a de-
pendent on another person’s tax return is not an eligible indi-
vidual. In addition, an otherwise eligible individual is not eligible 
for the credit for a month if, as of the first day of the month, the 
individual has certain specified coverage, such as certain employer- 
provided coverage or coverage under certain governmental health 
programs. 

Qualified health insurance 
Qualified health insurance in respect of which the credit is al-

lowed is: (1) coverage under a COBRA continuation provision; 837 
(2) State-based continuation coverage provided by the State under 
a State law that requires such coverage; (3) coverage offered 
through a qualified State high risk pool; (4) coverage under a 
health insurance program offered to State employees or a com-
parable program; (5) coverage through an arrangement entered 
into by a State and a group health plan, an issuer of health insur-
ance coverage, an administrator, or an employer; (6) coverage of-
fered through a State arrangement with a private sector health 
care coverage purchasing pool; (7) coverage under a State-operated 
health plan that does not receive any Federal financial participa-
tion; (8) coverage under a group health plan that is available 
through the employment of the eligible individual’s spouse; (9) cov-
erage under individual health insurance 838 (other than coverage 
purchased through an American Health Benefit Exchange); 839 and 
(10) coverage under an employee benefit plan funded by a vol-
untary employee beneficiary association (‘‘VEBA’’) 840 established 
pursuant to an order of a bankruptcy court (or by agreement with 
an authorized representative).841 

Qualified health insurance does not include any State-based cov-
erage (i.e., coverage described in (2)–(7) in the preceding para-
graph) unless the State has elected to have such coverage treated 
as qualified health insurance and such coverage meets certain con-
sumer-protection requirements.842 Such State coverage must pro-
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843 Creditable coverage is determined under section 9801(c). 
844 Pub. L. No. 115–123, sec. 20102. 

vide that each qualifying individual is guaranteed enrollment if the 
individual pays the premium for enrollment or provides a qualified 
health insurance costs eligibility certificate and pays the remainder 
of the premium. In addition, the State-based coverage cannot im-
pose any pre-existing condition limitation with respect to qualifying 
individuals. State-based coverage cannot require a qualifying indi-
vidual to pay a premium or contribution that is greater than the 
premium or contribution for a similarly situated individual who is 
not a qualified individual. Finally, benefits under the State-based 
coverage must be the same as (or substantially similar to) benefits 
provided to similarly situated individuals who are not qualifying 
individuals. 

A qualifying individual for this purpose is an eligible individual 
who seeks to enroll in the State-based coverage and who has aggre-
gate periods of creditable coverage 843 of three months or longer, 
does not have other specified coverage, and is not imprisoned. 

Qualified health insurance does not include coverage under a 
flexible spending or similar arrangement or any insurance if sub-
stantially all of the coverage is for excepted benefits. 

Explanation of Provision 

The provision extends the availability of the health coverage tax 
credit for 12 months by amending the definition of eligible coverage 
month to include months beginning before January 1, 2021. 

Effective Date 

The provision is effective for months beginning after December 
31, 2019. 

TITLE II—DISASTER TAX RELIEF 

1. Definitions (sec. 201 of the Act and secs. 24, 32, 38, 72, 165, 
and 170 of the Code)) 

The provisions below provide temporary tax relief to those areas 
affected by certain major disasters declared in 2018 and the major-
ity of 2019. 

The provisions use the terms ‘‘qualified disaster area,’’ ‘‘qualified 
disaster zone,’’ ‘‘qualified disaster,’’ and ‘‘incident period.’’ As used 
in the bill, ‘‘qualified disaster area’’ refers to an area with respect 
to which a major disaster has been declared by the President dur-
ing the period beginning on January 1, 2018, and ending on the 
date which is 60 days after the date of enactment of the Act (De-
cember 20, 2019), under section 401 of the Robert T. Stafford Dis-
aster Relief and Emergency Assistance Act (the ‘‘Stafford Act’’), if 
the incident period of the disaster with respect to which such dec-
laration is made begins on or before the date of the enactment of 
the Act. However, the ‘‘California wildfire disaster area,’’ as defined 
in the Bipartisan Budget Act of 2018,844 is not a qualified disaster 
area. 

A ‘‘qualified disaster zone’’ refers to that portion of the applicable 
‘‘qualified disaster area,’’ as described above, which has been deter-
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845 Secs. 401(a), 403(a), 403(b), 457(b) and 408. Under section 3405, distributions from these 
plans are generally subject to income tax withholding unless the recipient elects otherwise. In 
addition, certain distributions from a qualified retirement plan, a section 403(b) plan, or a gov-
ernmental section 457(b) plan are subject to mandatory income tax withholding at a 20-percent 
rate unless the distribution is rolled over. 

846 Sec. 72(t). Under present law, the 10-percent early withdrawal tax does not apply to dis-
tributions from a governmental section 457(b) plan. 

847 Secs, 402(c)(3)(B) and 408(d)(3)(I). Rev. Proc. 2020–46, 2020–45 I.R.B. 995, further provides 
for a self-certification procedure (subject to verification on audit) that may be used by a taxpayer 
claiming eligibility for a waiver of the 60-day requirement with respect to a rollover into a plan 
or IRA in certain specified circumstances. 

mined by the President to warrant individual or individual and 
public assistance from the Federal government under the Stafford 
Act by reason of the applicable qualified disaster. 

A ‘‘qualified disaster’’ means, with respect to the applicable quali-
fied disaster area, the disaster by reason of which a major disaster 
was declared with respect to such area. 

‘‘Incident period’’ means, with respect to the applicable qualified 
disaster, the period specified by the Federal Emergency Manage-
ment Agency as the period during which such disaster occurred, ex-
cept that such period shall not be treated as beginning before Janu-
ary 1, 2018, or ending after the date which is 30 days after the 
date of enactment of the Act. 

2. Special disaster-related rules for use of retirement funds 
(sec. 202 of the Act and sec. 72 of the Code) 

Present Law 

Distributions from tax-favored retirement plans 
A distribution from a qualified retirement plan, a tax-sheltered 

annuity plan (a ‘‘section 403(b) plan’’), an eligible deferred com-
pensation plan of a State or local government employer (a ‘‘govern-
mental section 457(b) plan’’), or an individual retirement arrange-
ment (an ‘‘IRA’’) generally is included in income for the year dis-
tributed.845 These plans are referred to collectively as ‘‘eligible re-
tirement plans.’’ In addition, unless an exception applies, a dis-
tribution from a qualified retirement plan, a section 403(b) plan, or 
an IRA received before age 591⁄2 is subject to a 10-percent addi-
tional tax (referred to as the ‘‘early withdrawal tax’’) on the amount 
includible in income.846 

In general, a distribution from an eligible retirement plan may 
be rolled over to another eligible retirement plan within 60 days, 
in which case the amount rolled over generally is not includible in 
income. The IRS has the authority to waive the 60-day requirement 
if failure to waive the requirement would be against equity or good 
conscience, including cases of casualty, disaster, or other events be-
yond the reasonable control of the individual.847 

The terms of a qualified retirement plan, section 403(b) plan, or 
governmental section 457(b) plan generally determine when dis-
tributions are permitted. However, in some cases, restrictions may 
apply to distributions before an employee’s termination of employ-
ment, referred to as ‘‘in-service’’ distributions. Despite such restric-
tions, an in-service distribution may be permitted in the case of fi-
nancial hardship or an unforeseeable emergency. 
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848 Sec. 72(p). 
849 A qualified disaster distribution is subject to income tax withholding unless the recipient 

elects otherwise. Mandatory 20-percent withholding does not apply. 

Loans from tax-favored retirement plans 
Employer-sponsored retirement plans may provide loans to par-

ticipants. Unless the loan satisfies certain requirements in both 
form and operation, the amount of a retirement plan loan is a 
deemed distribution from the retirement plan. Among the require-
ments that the loan must satisfy are that the loan amount must 
not exceed the lesser of 50 percent of the participant’s account bal-
ance or $50,000 (generally taking into account outstanding bal-
ances of previous loans), and the loan’s terms must provide for a 
repayment period of not more than five years (except for a loan 
specifically to purchase a home) and for level amortization of loan 
payments to be made not less frequently than quarterly.848 Thus, 
if an employee stops making payments on a loan before the loan 
is repaid, a deemed distribution of the outstanding loan balance 
generally occurs. A deemed distribution of an unpaid loan balance 
is generally taxed as though an actual distribution occurred, in-
cluding being subject to a 10-percent early distribution tax, if appli-
cable. A deemed distribution is not eligible for rollover to another 
eligible retirement plan. Subject to the limit on the amount of 
loans, which precludes any additional loan that would cause the 
limit to be exceeded, the rules relating to loans do not limit the 
number of loans an employee may obtain from a plan. 

Tax-favored retirement plan compliance 
Tax-favored retirement plans are generally required to be oper-

ated in accordance with the terms of the plan document, and 
amendments to reflect changes to the plan generally must be 
adopted within a limited period. 

Explanation of Provision 

Distributions and recontributions 
Under the provision, an exception to the 10-percent early with-

drawal tax applies in the case of ‘‘qualified disaster distributions’’ 
from a qualified retirement plan, a section 403(b) plan, or an IRA. 
In addition, as discussed further, income attributable to a qualified 
disaster distribution may be included in income ratably over three 
years, and the amount of a qualified disaster distribution may be 
recontributed to an eligible retirement plan within three years. 

A ‘‘qualified disaster distribution’’ is any distribution from a 
qualified retirement plan, section 403(b) plan, or governmental sec-
tion 457(b) plan, made on or after the first day of the incident pe-
riod of a qualified disaster and before the date which is 180 days 
after the date of enactment, to an individual whose principal place 
of abode at any time during the incident period is located in the 
qualified disaster area and who has sustained an economic loss by 
reason of such disaster, regardless of whether a distribution other-
wise would be permissible.849 

A plan is not treated as violating any Code requirement merely 
because it treats a distribution as a qualified disaster distribution, 
provided that the aggregate amount of such distributions from 
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850 As described in sections 401(k)(2)(B)(i)(IV), 403(b)(7)(A)(ii) (but only to the extent such dis-
tribution relates to financial hardship), 403(b)(11)(B), or 72(t)(2)(F). 

851 Under sections 402(c), 403(a)(4), 403(b)(8), or 408(d)(3), as the case may be. 

plans maintained by the employer and members of the employer’s 
controlled group or affiliated service group does not exceed 
$100,000 for each qualified disaster. The total amount of distribu-
tions to an individual from all eligible retirement plans that may 
be treated as qualified disaster distributions with respect to each 
qualified disaster is $100,000. Thus, a plan is not treated as vio-
lating any Code requirement merely because an individual might 
receive total distributions in excess of $100,000, taking into account 
distributions from plans of other employers or IRAs, or because an 
individual may have been affected by more than one qualified dis-
aster. 

Any amount required to be included in income as a result of a 
qualified disaster distribution is included in income ratably over 
the three-year period beginning with the year of distribution unless 
the individual elects not to have ratable inclusion apply. 

Any portion of a qualified disaster distribution may, at any time 
during the three-year period beginning the day after the date on 
which the distribution was received, be recontributed to an eligible 
retirement plan to which a rollover can be made. Any amount re-
contributed within the three-year period is treated as a rollover 
and thus is not includible in income. For example, if an individual 
receives a qualified disaster distribution in 2019, that amount is in-
cluded in income, generally ratably over the year of the distribution 
and the following two years, but is not subject to the 10-percent 
early withdrawal tax. If, in 2021, the amount of the qualified dis-
aster distribution is recontributed to an eligible retirement plan, 
the individual may file an amended return to claim a refund of the 
tax attributable to the amount previously included in income. In 
addition, if, under the ratable inclusion provision, a portion of the 
distribution has not yet been included in income at the time of the 
contribution, the remaining amount is not includible in income. 

Recontributions of withdrawals for purchase of a home 
Any individual who received a qualified disaster distribution 850 

during the period beginning on the date which is 180 days before 
the first day of the incident period of the qualified disaster and 
ending on the date which is 30 days after the last day of such inci-
dent period, which was to be used to purchase or construct a prin-
cipal residence in a qualified disaster area, but which was not so 
purchased or constructed on account of the qualified disaster, may, 
during the ‘‘applicable period,’’ make one or more contributions in 
an aggregate amount not to exceed the amount of such qualified 
distribution to an eligible retirement plan of which such individual 
is a beneficiary and to which a rollover contribution of such dis-
tribution could be made.851 The ‘‘applicable period’’ is, in the case 
of a principal residence in a qualified disaster area with respect to 
any qualified disaster, the period beginning on the first day of the 
incident period of such qualified disaster and ending on the date 
which is 180 days after the date of enactment. A plan is not treated 
as violating any Code requirement merely because it repays such 
distributions as provided above, provided that the aggregate 
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852 As defined under section 72(p)(4). 
853 See sec. 72(p)(2)(A). 
854 See sec. 72(p)(2). 
855 Under section 72(p)(2)(B) or (C). 

amount of such repayments from plans maintained by the employer 
and members of the employer’s controlled group or affiliated service 
group does not exceed $100,000. 

Loans 
In the case of a ‘‘qualified individual’’ who obtained a loan from 

a qualified employer plan 852 made during the 180-day period be-
ginning on the date of enactment, in lieu of the permitted max-
imum loan amount as the lesser of 50 percent of the participant’s 
account balance or $50,000, the permitted maximum loan amount 
is the lesser of ‘‘the present value of the nonforfeitable accrued ben-
efit of the employee under the plan’’ (rather than ‘‘one-half of the 
present value of the nonforfeitable accrued benefit of the employee 
under the plan’’) or $100,000, and the loan is not treated as a dis-
tribution.853 For this purpose, a ‘‘qualified individual’’ is an indi-
vidual whose principal place of abode, during any portion of the in-
cident period of any qualified disaster, was located in the qualified 
disaster area and who sustained an economic loss by reason of the 
qualified disaster. 

In the case of such a qualified individual (with respect to a quali-
fied disaster) with an outstanding loan (on or after the first day of 
the incident period of such qualified disaster), from a qualified em-
ployer plan, if the due date for any repayment with respect to such 
a loan 854 occurs during the period beginning on the first day of the 
incident period of such qualified disaster and ending on the date 
which is 180 days after the last day of such incident period, the 
due date is delayed for one year (or, if later, until the date which 
is 180 days after the date of enactment) and any subsequent repay-
ments will be appropriately adjusted to reflect the delay in any re-
payment date noted above and any interest accruing during such 
delay, but the repayment delay is disregarded in determining the 
5-year period and the term of the loan.855 

Plan amendments 
A plan amendment made pursuant to the provision (or a regula-

tion issued thereunder) may be retroactively effective if, in addition 
to the requirements described below, the amendment is made on or 
before the last day of the first plan year beginning after January 
1, 2020 (or in the case of a governmental plan, January 1, 2022), 
or a later date prescribed by the Secretary. In addition, the plan 
is treated as operated in accordance with plan terms during the pe-
riod beginning with the date the provision or regulation takes ef-
fect (or the date specified by the plan if the amendment is not re-
quired by the provision or regulation) and ending on the last per-
missible date for the amendment (or, if earlier, the date the amend-
ment is adopted). For an amendment to be retroactively effective, 
it must apply retroactively for that period, and the plan must be 
operated in accordance with the amendment during that period. 
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856 See, e.g., sec. 20103 of Pub. L. No. 115–123 (providing a credit in response to 2017 Cali-
fornia wildfires); sec. 503 of Pub. L. No. 115–63, as amended by sec. 20201(b) of Pub. L. No. 
115–123 (providing a credit in response to Hurricanes Harvey, Irma, and Maria); and former 
sec. 1400R (providing a credit in response to Hurricanes Katrina, Rita, and Wilma). 

857 For this purpose, ‘‘wages’’ is defined in section 51(c)(1), without regard to section 
3306(b)(2)(B). 

Effective Date 

The provision is effective on the date of enactment. 

3. Employee retention credit for employers affected by 
qualified disasters (sec. 203 of the Act and sec. 38 of the 
Code) 

Present Law 

Congress has at times enacted employee retention credits against 
employer income tax in response to specific natural disasters.856 
There is not a generally applicable employer income tax credit for 
wages paid in connection with natural disasters. 

Explanation of Provision 

The provision provides an income tax credit of 40 percent of the 
qualified wages (up to a maximum of $6,000 in qualified wages per 
employee) paid by an eligible employer to an eligible employee. 

An eligible employer is any employer that (1) conducted an active 
trade or business in a qualified disaster zone at any time during 
the incident period of the applicable qualified disaster and (2) with 
respect to which the trade or business described in (1), as a result 
of damage sustained by reason of the applicable qualified disaster, 
is inoperable on any day during the period beginning on the first 
day of the applicable incident period of the applicable qualified dis-
aster and ending on the date of enactment of this bill. 

An eligible employee is, with respect to an eligible employer, an 
employee whose principal place of employment, determined imme-
diately before the applicable qualified disaster, with such eligible 
employer was in the applicable qualified disaster zone. An em-
ployee may not be treated as an eligible employee for any period 
with respect to an employer if such employer is allowed a credit 
under section 51, the work opportunity credit, with respect to the 
employee for the period. 

Qualified wages are wages 857 paid or incurred by an eligible em-
ployer with respect to an eligible employee during the period (1) be-
ginning on the date on which the trade or business first became in-
operable at the principal place of employment of the employee im-
mediately before the applicable qualified disaster and (2) ending on 
the earlier of (i) the date on which the trade or business resumes 
significant operations at such principal place of employment or (ii) 
the date which is 150 days after the last day of the applicable inci-
dent period. Qualified wages include wages paid without regard to 
whether the employee performs services, performs services at a dif-
ferent place of employment than the principal place of employment, 
or performs services at the principal place of employment before 
significant operations resume. 

The credit is treated as a current year business credit under sec-
tion 38(b) and therefore is subject to the income tax liability limita-
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858 Section 51(i)(2) provides a rule that employers may not claim the work opportunity credit 
for wages paid to rehired employees. Section 52 provides, for purposes of the work opportunity 
credit, rules to treat a controlled group of corporations, or trades or businesses under common 
control, as a single employer, as well as special rules for tax-exempts, estates and trusts, and 
certain other entities. Section 280C denies a deduction for the portion of wages paid or incurred 
for the taxable year for which certain wage-based credits are earned. 

859 Sec. 170. 

tions of section 38(c). Rules similar to sections 51(i)(1), 52, and 
280C(a) apply.858 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 

4. Temporary suspension of limitation on charitable con-
tributions (sec. 204(a) of the Act and sec. 170 of the 
Code) 

Present Law 

In general 
In general, an income tax deduction is permitted for charitable 

contributions, subject to certain limitations that depend on the type 
of taxpayer, the property contributed, and the donee organiza-
tion.859 

Charitable contributions of cash are deductible in the amount 
contributed. In general, contributions of capital gain property to a 
qualified charity are deductible at fair market value with certain 
exceptions. Capital gain property means any capital asset or prop-
erty used in the taxpayer’s trade or business the sale of which at 
its fair market value, at the time of contribution, would have re-
sulted in gain that would have been long-term capital gain. Con-
tributions of other appreciated property generally are deductible at 
the donor’s basis in the property. Contributions of depreciated 
property generally are deductible at the fair market value of the 
property. 

Percentage limitations 

Contributions by individuals 
For individuals, in any taxable year, the amount deductible as a 

charitable contribution is limited to a percentage of the taxpayer’s 
contribution base. The applicable percentage of the contribution 
base varies depending on the type of donee organization and prop-
erty contributed. The contribution base is defined as the taxpayer’s 
adjusted gross income computed without regard to any net oper-
ating loss carryback. 

Contributions by an individual taxpayer of property (other than 
appreciated capital gain property) to a charitable organization de-
scribed in section 170(b)(1)(A) (e.g., public charities, private founda-
tions other than private non-operating foundations, and certain 
governmental units) may not exceed 50 percent of the taxpayer’s 
contribution base. Contributions of this type of property to nonop-
erating private foundations and certain other organizations gen-
erally may be deducted up to 30 percent of the taxpayer’s contribu-
tion base. 
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860 Sec. 170(d). 

For contributions taken into account for taxable years beginning 
after December 31, 2017 and before January 1, 2026, section 
170(b)(1)(G) increases the percentage limit for contributions by an 
individual taxpayer of cash to an organization described in section 
170(b)(1)(A) to 60 percent. The 60-percent limit does not apply to 
noncash contributions. The 60-percent limit is intended to be ap-
plied after, and reduced by, the amount of noncash contributions 
to organizations described in section 170(b)(1)(A). 

Contributions of appreciated capital gain property to charitable 
organizations described in section 170(b)(1)(A) generally are de-
ductible up to 30 percent of the taxpayer’s contribution base. An in-
dividual may elect, however, to bring all these contributions of ap-
preciated capital gain property for a taxable year within the 50- 
percent limitation category by reducing the amount of the contribu-
tion deduction by the amount of the appreciation in the capital 
gain property. Contributions of appreciated capital gain property to 
charitable organizations described in section 170(b)(1)(B) (e.g., pri-
vate nonoperating foundations) are deductible up to 20 percent of 
the taxpayer’s contribution base. 

Contributions by corporations 
For corporations, in any taxable year, charitable contributions 

are not deductible to the extent the aggregate contributions exceed 
10 percent of the corporation’s taxable income computed without 
regard to net operating loss or capital loss carrybacks. 

For purposes of determining whether a corporation’s aggregate 
charitable contributions in a taxable year exceed the applicable 
percentage limitation, contributions of capital gain property are 
taken into account after other charitable contributions. 

Carryforward of excess contributions 
Charitable contributions that exceed the applicable percentage 

limitation may be carried forward for up to five years.860 The 
amount that may be carried forward from a taxable year (‘‘con-
tribution year’’) to a succeeding taxable year may not exceed the 
applicable percentage of the contribution base for the succeeding 
taxable year less the sum of contributions made in the succeeding 
taxable year plus contributions made in taxable years prior to the 
contribution year and treated as paid in the succeeding taxable 
year under this provision. 

Explanation of Provision 

Under the provision, in the case of an individual, the deduction 
for qualified contributions is allowed up to the amount by which 
the taxpayer’s contribution base exceeds the deduction for other 
charitable contributions. Contributions in excess of this amount are 
carried over to succeeding taxable years as contributions described 
in section 170(b)(1)(G)(ii) (generally relating to cash contributions 
to public charities). 

In the case of a corporation, the deduction for qualified contribu-
tions is allowed up to the amount by which the corporation’s tax-
able income (as computed under section 170(b)(2)) exceeds the de-
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861 165(h)(5). 
862 See, e.g., sec. 20104(b) of Pub. L. No. 115–123 (certain California wildfires); Sec. 504(b) of 

Pub. L. No. 115–63 (Hurricanes Harvey, Irma, and Maria); and former sec. 1400S(b) (Hurricanes 
Katrina, Rita, and Wilma). 

duction for other charitable contributions. Contributions in excess 
of this amount are carried over to succeeding taxable years, subject 
to the limitations under section 170(d)(2). 

In applying subsections (b) and (d) of section 170 to determine 
the deduction for other contributions, qualified contributions are 
not taken into account (except to the extent qualified contributions 
are carried over to succeeding taxable years under the rules de-
scribed above). 

Qualified contributions are cash contributions paid during the 
period beginning on January 1, 2018, and ending on the date which 
is 60 days after the date of enactment, to a charitable organization 
described in section 170(b)(1)(A), other than contributions to (i) a 
supporting organization described in section 509(a)(3) or (ii) for the 
establishment of a new, or maintenance of an existing, donor ad-
vised fund (as defined in section 4966(d)(2)). Contributions of 
noncash property, such as securities, are not qualified contribu-
tions. Under the provision, qualified contributions must be made to 
an organization described in section 170(b)(1)(A); thus, contribu-
tions to, for example, a charitable remainder trust generally are 
not qualified contributions, unless the charitable remainder inter-
est is paid in cash to an eligible charity during the applicable time 
period. Qualified contributions must be made for relief efforts in 
one or more qualified disaster areas. Taxpayers must obtain from 
the recipient organization a contemporaneous written acknowledg-
ment substantiating that the contribution was used (or is to be 
used) for this purpose. A taxpayer must elect to have the contribu-
tions treated as qualified contributions. 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 

5. Special rules for qualified disaster-related personal cas-
ualty losses (sec. 204(b) of the Act and sec. 165 of the 
Code) 

Present Law 

An individual taxpayer may claim an itemized deduction for a 
personal casualty loss only if the loss was attributable to a disaster 
declared by the President under section 401 of the Stafford Act.861 
All other personal casualty losses are deductible only to the extent 
that those losses do not exceed the individual’s personal casualty 
gains. Personal casualty losses are deductible only if they exceed 
$100 per casualty. In addition, aggregate net losses (i.e., the excess 
of personal casualty losses over personal casualty gains) are de-
ductible only to the extent they exceed 10 percent of the individual 
taxpayer’s adjusted gross income. 

Congress has at times enacted more generous casualty loss provi-
sions in response to specific natural disasters.862 
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863 The $100 per casualty rule still applies with respect to other deductible personal casualty 
losses. 

864 Sec. 32 
865 Sec. 24. 
866 Rev. Proc. 2018–57. This amount is indexed for inflation. 
867 See, e.g., sec. 20104(c) of Pub. L. No. 115–123 (certain California wildfires); Sec. 504(c) of 

Pub. L. No. 115–63 (Hurricanes Harvey, Irma, and Maria); and former sec. 1400S(d) (Hurricanes 
Katrina, Rita, and Wilma). 

Explanation of Provision 

Under the provision, if an individual has a personal casualty loss 
which arose in a qualified disaster area on or after the first day 
of the incident period of the applicable qualified disaster and which 
was attributable to that qualified disaster, the individual is allowed 
a deduction for the loss without regard to whether the individual’s 
aggregate net losses exceed 10 percent of adjusted gross income. A 
casualty loss is deductible, however, only if it exceeds $500.863 

For a personal casualty loss to which the provision applies, an 
individual is allowed a deduction in addition to the standard deduc-
tion. The deduction is also allowed in determining alternative min-
imum tax. 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 

6. Special rule for determining earned income (sec. 204(c) of 
the Act and secs. 24 and 32 of the Code) 

Present Law 

The Code provides eligible taxpayers with an earned income tax 
credit (‘‘EITC’’) and a child tax credit. In general, the EITC is a re-
fundable income tax credit for low-income workers.864 The amount 
of the credit depends on the earned income of the taxpayer and 
whether the taxpayer has one, more than one, or no qualifying chil-
dren. Earned income generally includes wages, salaries, tips, and 
other employee compensation, plus net earnings from self-employ-
ment. 

Taxpayers with incomes below certain threshold amounts are eli-
gible for a $2,000 child tax credit for each qualifying child.865 In 
some circumstances, all or a portion of the otherwise allowable 
credit is treated as a refundable income tax credit (the ‘‘additional 
child tax credit’’). Generally, the amount of the additional child tax 
credit equals 15 percent of the taxpayer’s earned income in excess 
of $2,500. The maximum amount of the refundable credit for each 
qualifying child is $1,400 for taxable years beginning in 2019.866 

Congress has at times enacted provisions that allow individuals 
to use their earned income from the prior, rather than current, tax-
able year in determining the amount of the EITC or additional 
child tax credit.867 

Explanation of Provision 

The provision permits a qualified individual to elect to calculate 
the EITC and additional child tax credit for an applicable taxable 
year using the individual’s earned income from the prior taxable 
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868 Sec. 7508A. 

year. A qualified individual is permitted to make the election with 
respect to an applicable taxable year only if the individual’s earned 
income for that taxable year is less than his or her earned income 
for the preceding taxable year. 

A qualified individual is an individual (1) whose principal place 
of abode at any time during the incident period of a qualified dis-
aster was in the applicable qualified disaster zone or (2) who dur-
ing any portion of the incident period was not in the applicable 
qualified disaster zone but whose principal place of abode was in 
the applicable qualified disaster area and was displaced from that 
abode by reason of the qualified disaster. An applicable taxable 
year is any taxable year which includes any portion of the incident 
period of a qualified disaster. 

For purposes of the provision, in the case of a joint return for a 
taxable year which includes an applicable taxable year, the provi-
sion applies if either spouse is a qualified individual. In such cases, 
earned income for the preceding taxable year is the sum of the 
earned income of each spouse for such preceding taxable year. 

An election to use the prior year’s earned income under the pro-
vision applies with respect to both the earned income credit and 
additional child tax credit. Additionally, the incorrect use on a re-
turn of earned income pursuant to an election under this provision 
is treated as a mathematical or clerical error. An election under the 
provision is disregarded for purposes of calculating gross income in 
the election year. 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 

7. Automatic extension of filing deadlines in case of certain 
taxpayers affected by Federally declared disasters (sec. 
205 of the Act and sec. 7508A of the Code) 

Present Law 

In general, the Secretary may specify a period of up to one year 
that may be disregarded for performing various acts under the In-
ternal Revenue Code, such as filing tax returns, paying taxes, or 
filing a claim for credit or refund of tax, for any taxpayer deter-
mined by the Secretary to be affected by a Federally declared dis-
aster or a terroristic or military action with respect to any tax li-
ability of the taxpayer.868 In addition, the period specified by the 
Secretary may be disregarded in determining the amount of any in-
terest, penalty, additional amount, or addition to tax, and the 
amount of any credit or refund. 

There are special rules provided for pensions and other employee 
benefit plans. The Secretary may prescribe a period of up to one 
year which may be disregarded in determining the date by which 
any action by a pension or other employee benefit plan, or by any 
sponsor, administrator, participant, beneficiary, or other person 
with respect to such plan, affected by a Federally declared disaster 
or a terroristic or military action would be required or permitted 
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869 Sec. 7508(a)(1). Under Treasury regulations, an additional act was added to this list with 
respect to affected pension plans and affected taxpayers with respect to such plans: Making con-
tributions to a qualified retirement plan (within the meaning of section 4974(c)) under section 
219(f)(3), 404(a)(6), 404(h)(1)(B), or 404(m)(2); making distributions under section 408(d)(4); re-
characterizing contributions under section 408A(d)(6); or making a rollover under section 402(c), 
403(a)(4), 403(b)(8), or 408(d)(3). Treas. Reg. sec. 301.7508A–1(c)(1)(iii). In addition, Revenue 
Procedure 2018–58 supplements the list of postponed acts in section 7508(a)(1) and Treasury 
Regulation section 301.7508A–1(c)(1) with an additional list of time-sensitive acts. 

870 Treas. Reg. sec. 301.7508A–1(e). 
871 The Treasury Department published final regulations relating to the new mandatory 60- 

day postponement of certain time-sensitive tax-related deadlines by reason of a federally de-
clared disaster in T.D. 9950, 86 Fed. Reg. 31146–51, June 11, 2021. See also Treas. Reg. sec. 
301.7508A–1(g). 

to be completed. A plan is not treated as operating in a manner in-
consistent with its terms or in violation of its terms merely due to 
disregarding any such periods. 

The suspension of time may apply to the following acts: 
1. Filing any return of income, estate, gift, employment, or excise 

tax; 
2. Payment of any income, estate, gift, employment, or excise tax 

or any installment thereof or of any other liability to the United 
States in respect thereof; 

3. Filing a petition with the Tax Court for redetermination of a 
deficiency, or for review of a decision rendered by the Tax Court; 

4. Allowance of a credit or refund of any tax; 
5. Filing a claim for credit or refund of any tax; 
6. Bringing suit upon any such claim for credit or refund; 
7. Assessment of any tax; 
8. Giving or making any notice or demand for the payment of 

any tax, or with respect to any liability to the United States in re-
spect of any tax; 

9. Collection of the amount of any liability in respect of any tax; 
10. Bringing suit by the United States in respect of any liability 

in respect of any tax; and 
11. Any other act required or permitted under the internal rev-

enue laws specified by the Secretary of the Treasury.869 
For a tax-related deadline to be postponed under this authority, 

the IRS generally will publish, as soon as practicable after the dec-
laration of the disaster or occurrence of a terroristic or military ac-
tion, a revenue ruling, revenue procedure, notice, announcement, 
news release, or other guidance authorizing the postponement and 
describing the acts postponed, the postponement period, and the 
covered disaster area.870 

Explanation of Provision 

The provision provides to qualified taxpayers in the case of a 
Federally declared disaster a mandatory 60-day period that is dis-
regarded in the same manner as the period specified under the Sec-
retary’s discretionary authority to provide disaster relief under sec-
tion 7508A(a).871 The 60-day period begins on the earliest incident 
date specified in the declaration to which the relevant disaster area 
relates and ends on the date which is 60 days after the latest inci-
dent date so specified. A disaster area is the geographic area of a 
Federally declared disaster, which is any disaster subsequently de-
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872 Sec. 165(i)(5). 
873 For this purpose, a definition similar to the definition of ‘‘qualified taxpayer’’ is intended 

to generally apply. 
874 In the case of a recharacterization, the contribution will be treated as having been made 

to the transferee IRA (and not the original, transferor IRA) as of the date of the original con-
tribution. Pursuant to section 13611 of Pub. L. No. 115–97, this rule does not apply to a conver-
sion contribution to a Roth IRA effective for taxable years beginning after December 31, 2017. 

875 Such actions are those provided under Treas. Reg. sec. 301.7508A–1(c)(1)(iii), described 
above. 

termined by the President to warrant assistance by the Federal 
government under the Stafford Act.872 

Qualified taxpayers are (1) any individual whose principal resi-
dence is located in a disaster area, (2) any taxpayer if the tax-
payer’s principal place of business (other than the business of per-
forming services as an employee) is located in a disaster area, (3) 
any individual who is a relief worker affiliated with a recognized 
government or philanthropic organization and who is assisting in 
a disaster area, (4) any taxpayer whose records necessary to meet 
a deadline for the acts listed above are maintained in a disaster 
area, (5) any individual visiting a disaster area who was killed or 
injured as a result of the disaster, and (6) solely with respect to a 
joint return, any spouse of an individual who is a qualified tax-
payer. 

In the case of a pension or other employee benefit plan, or any 
sponsor, administrator, participant, beneficiary or other person 
with respect to such a plan,873 the provision provides that a rule 
similar to the mandatory 60-day period rule described above ap-
plies with respect to any of the following actions: 

1. Making contributions to a section 401(a) qualified retirement 
plan, a section 403(a) annuity, a section 403(b) tax-sheltered annu-
ity, or a section 408 individual retirement account or annuity 
(IRA); 

2. Making distributions of contributions to an IRA prior to the 
due date for filing the individual’s tax return for the year in which 
the contribution was made; 

3. Recharacterizing IRA contributions by making a trustee-to- 
trustee transfer from a traditional IRA to a Roth IRA, or vice 
versa, before the due date (including extensions) for the individ-
ual’s income tax return for that year; 874 or 

4. Making a rollover.875 
The mandatory 60-day period provided under the provision is in 

addition to, or concurrent with as the case may be, any period of 
suspension provided by the Secretary. 

Effective Date 

The provision applies to Federally declared disasters declared 
after the date of enactment of the Act (December 20, 2019). 

8. Modification of the tax rate for the excise tax on invest-
ment income of private foundations (sec. 206 of the Act 
and sec. 4940 of the Code) 

Present Law 

Under section 4940(a), private foundations that are recognized as 
exempt from Federal income tax under section 501(a) (other than 
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876 Sec. 4940(d)(1). Exempt operating foundations generally include organizations such as mu-
seums or libraries that devote their assets to operating charitable programs but have difficulty 
meeting the ‘‘public support’’ tests necessary not to be classified as a private foundation. To be 
an exempt operating foundation, an organization must: (1) be an operating foundation (as de-
fined in section 4942(j)(3)); (2) be publicly supported for at least 10 taxable years; (3) have a 
governing body no more than 25 percent of whom are disqualified persons and that is broadly 
representative of the general public; and (4) have no officers who are disqualified persons. Sec. 
4940(d)(2). 

877 Sec. 4942(g). 
878 Sec. 4940(e). 
879 Sec. 4942(d)(2). 

exempt operating foundations 876) are subject to a two-percent ex-
cise tax on their net investment income. Net investment income 
generally includes interest, dividends, rents, royalties (and income 
from similar sources), and capital gain net income, and is reduced 
by expenses incurred to earn this income. The two-percent rate of 
tax is reduced to one-percent in any year in which a foundation ex-
ceeds the average historical level of its charitable distributions. 
Specifically, the excise tax rate is reduced if the foundation’s quali-
fying distributions (generally, amounts paid to accomplish exempt 
purposes) 877 equal or exceed the sum of (1) the amount of the foun-
dation’s assets for the taxable year multiplied by the average per-
centage of the foundation’s qualifying distributions over the five 
taxable years immediately preceding the taxable year in question, 
and (2) one percent of the net investment income of the foundation 
for the taxable year.878 In addition, the foundation cannot have 
been subject to tax in any of the five preceding years for failure to 
meet minimum qualifying distribution requirements in section 
4942. 

Private foundations that are not exempt from tax under section 
501(a), such as certain charitable trusts, are subject to an excise 
tax under section 4940(b). The tax is equal to the excess of the sum 
of the excise tax that would have been imposed under section 
4940(a) if the foundation were tax exempt and the amount of the 
tax on unrelated business income that would have been imposed if 
the foundation were tax exempt, over the income tax imposed on 
the foundation under subtitle A of the Code. 

Private foundations are required to make a minimum amount of 
qualifying distributions each year to avoid tax under section 4942. 
The minimum amount of qualifying distributions a foundation has 
to make to avoid tax under section 4942 is reduced by the amount 
of section 4940 excise taxes paid.879 

Explanation of Provision 

The provision replaces the two rates of excise tax on tax-exempt 
private foundations with a single rate of tax of 1.39 percent. Thus, 
under the provision, a tax-exempt private foundation generally is 
subject to an excise tax of 1.39 percent on its net investment in-
come. A taxable private foundation is subject to an excise tax equal 
to the excess (if any) of the sum of the 1.39-percent net investment 
income excise tax and the amount of the tax on unrelated business 
income (both calculated as if the foundation were tax-exempt), over 
the income tax imposed on the foundation. The provision repeals 
the special reduced excise tax rate for private foundations that ex-
ceed their historical level of qualifying distributions. 
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880 See sec. 42(b) and (e). This credit is referred to as the 70-percent credit. See Joint Com-
mittee on Taxation, General Explanation of the Tax Reform Act of 1986 (JCS–10–87), May 4, 
1987. This document can be found on the Joint Committee on Taxation website at www.jct.gov. 
However, under the Housing and Economic Recovery Act of 2008, the minimum applicable per-
centage for such credits was temporarily set at nine percent (the ‘‘nine-percent floor’’). The Con-
solidated Appropriations Act, 2016 made the nine-percent floor permanent. The enactment of 
the nine-percent floor on the credit implies that, under the statutory formula, the present value 
is always 70 percent or greater. 

881 See sec. 42(b)(1)(B) and (e). 

Effective Date 

The provision is effective for taxable years beginning after the 
date of enactment (December 20, 2019). 

9. Additional low-income housing tax credit allocations for 
qualified 2017 and 2018 California disaster areas (sec. 207 
of the Act and sec. 42 of the Code) 

Present Law 

A taxpayer may claim the low-income housing tax credit annu-
ally over a 10-year period for the costs of building or rehabilitating 
rental housing occupied by low-income tenants. The amount of 
credit that may be claimed each year is equal to the applicable per-
centage of the qualified basis of each qualified low-income building. 

Credit calculations 
The applicable percentage for a low-income building is set for the 

earlier of: (1) the month the building is placed in service; or (2) at 
the election of the taxpayer, (a) the month the taxpayer and the 
State housing credit agency enter into a binding agreement with 
respect to such building for a credit allocation, or (b) in the case 
of a tax-exempt bond-financed project for which no credit allocation 
is required, the month in which the tax-exempt bonds are issued. 

These credit percentages are adjusted monthly by the IRS on a 
discounted after-tax basis (assuming a 28-percent tax rate) based 
on the average of the Applicable Federal Rates for mid-term and 
long-term obligations for the month the building is placed in serv-
ice. The discounting formula assumes that each credit is received 
on the last day of each year and that the present value is computed 
on the last day of the first year. In a project consisting of two or 
more buildings placed in service in different months, a separate 
credit percentage may apply to each building. 

The applicable percentage for non-Federally subsidized newly 
constructed housing and non-Federally subsidized substantial reha-
bilitation is calculated such that the present value of the credit 
amounts is at least 70 percent of a building’s qualified basis, de-
pending on the prevailing interest rate. For buildings placed in 
service after July 30, 2008, the applicable percentage cannot be less 
than 9 percent.880 These credits are sometimes referred to as ‘‘nine- 
percent credits’’.881 

The applicable percentage for Federally subsidized newly con-
structed housing, Federally subsidized substantial rehabilitation, 
and certain housing acquisition costs is calculated such that the 
present value of the credit amounts equals 30 percent of a build-
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882 This credit is referred to as the 30-percent credit. See Joint Committee on Taxation, Gen-
eral Explanation of the Tax Reform Act of 1986 (JCS–10–87), May 4, 1987. This document can 
be found on the Joint Committee on Taxation website at www.jct.gov. 

883 Sec. 42(h)(4). 
884 Sec. 42(h)(3)(C); Treas. Reg. sec. 1.42–14(a)(1). 
885 Sec. 42(h)(3)(C); Treas. Reg. sec. 1.42–14(b). 
886 Rev. Proc. 2019–44. These amounts include a temporary increase enacted in the Consoli-

dated Appropriations Act of 2018, Pub. L. No. 115–141. These limits do not apply in the case 
Continued 

ing’s qualified basis.882 These credits are sometimes referred to as 
‘‘four-percent credits.’’ 

Credit allocations and placed-in-service requirements 
Generally, the low-income housing tax credit is allowable only if 

either 50 percent or more of the aggregate basis of the building and 
land is financed by tax-exempt bonds subject to the volume cap 883 
or the owner of a low-income building receives a credit allocation 
from the State. Unless an exception applies, the building must be 
placed in service by the end of the calendar year in which the allo-
cation is made. 

However, the taxpayer may receive an extension to have the 
building placed in service by the end of the second calendar year 
following the calendar year in which the allocation is made (a ‘‘car-
ryover allocation’’). To be eligible for a carryover allocation, more 
than 10 percent of the taxpayer’s reasonably expected basis in the 
building (as of the close of the second calendar year following the 
calendar year in which the allocation is made) must be incurred by 
the date that is one year after the allocation date. 

State housing credit ceiling 

In general 
The total amount of housing credits available for allocation by a 

State is limited by the State housing credit ceiling for the calendar 
year. However, the amount of housing credit allocated by a State 
to a low-income building reduces the State housing credit ceiling 
only once, in the year the housing credit is allocated. 

The State housing credit ceiling is an amount equal to the sum 
of four components: (1) the unused State housing credit ceiling (if 
any) for the preceding calendar year (the ‘‘unused carryforward 
component’’), (2) the population component, (3) the amount of State 
housing credit ceiling returned in the calendar year (the ‘‘returned 
credit component’’), plus (4) the amount (if any) that the Secretary 
allocates to the State from the national pool of unused housing 
credits (the ‘‘national pool component’’).884 

The unused carryforward component is the excess, if any, of (1) 
the sum of the population, returned credit, and national pool com-
ponents for the preceding calendar year, over (2) the aggregate 
amount of housing tax credits actually allocated by the State for 
such year, reduced by the amount of credits allocated from such 
year’s unused State housing credit ceiling.885 Any credits in the un-
used carryforward component that are not allocated in the current 
calendar year are forfeited to the national pool. 

For 2020, the population component is equal to the greater of (1) 
$2.8125 multiplied by the State population or (2) $3,217,500.886 
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of projects that also receive financing with proceeds of tax-exempt bonds issued subject to the 
private activity bond volume limit. 

887 Treas. Reg. sec. 1.42–14(g). 
888 Qualified 2017 and 2018 California disaster areas are those areas in California which are 

determined by the President (before January 1, 2019) to warrant individual or individual and 
public assistance from the Federal government under the Stafford Act by reason of a major dis-
aster the incident period of which begins or ends in calendar year 2017 or 2018, as specified 
by the Federal Emergency Management Agency. 

889 The average amount is equal to 50 percent of the sum of the State housing credit ceilings 
of California for calendar years 2017 and 2018. 

Stacking order rule 
A stacking order rule governs the order in which credits are 

treated as allocated from the four components of the State housing 
credit ceiling.887 Credits are first treated as allocated from the un-
used carryforward component. After all of the credits in the unused 
carryforward component have been allocated, any credits then allo-
cated are treated as allocated from the sum of the population, re-
turned credit, and national pool components. 

Explanation of Provision 

Under the provision, the State housing credit ceiling of California 
for calendar year 2020 is increased by the aggregate housing credit 
dollar amount allocated by the State housing credit agency of Cali-
fornia for 2020 to buildings located in qualified 2017 and 2018 Cali-
fornia disaster areas,888 up to the average amount of the State 
housing credit ceilings of California for 2017 and 2018.889 

The provision also provides that credit allocations are treated as 
made first from these additional amounts for purposes of deter-
mining the unused State housing credit ceiling to be carried for-
ward in a calendar year. 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 

10. Treatment of certain possessions (sec. 208 of the Act) 

Present Law 

Citizens of the United States are generally subject to Federal in-
come tax on their U.S. and foreign income regardless of whether 
they live in a U.S. State, the District of Columbia, a foreign coun-
try, or a U.S. territory. Residents of the U.S. territories are gen-
erally subject to the Federal income tax system based on their sta-
tus as U.S. citizens or residents in the territories, with certain spe-
cial rules for determining residence and source of income specific 
to the territory. 

The application of the Federal tax rules to the territories varies 
from one territory to another. Three territories, Guam, the Com-
monwealth of the Northern Mariana Islands, and the U.S. Virgin 
Islands, are referred to as mirror Code territories because the Code 
serves as the internal tax law of those territories (substituting the 
particular territory for the United States wherever the Code refers 
to the United States). A resident of one of those territories gen-
erally files a single tax return only with the territory of which the 
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890 Sec. 932 and former sec. 935. 
891 Tax laws of American Samoa follow, with certain modification, the Internal Revenue Code 

as in effect December 31, 2000. See Am. Sam. Code Ann. sec. 11.0404. 

individual is a resident, and not with the United States.890 Income 
tax paid by a bona fide resident of a mirror Code territory gen-
erally is allocated between the U.S. government and the territory 
government under special rules administered by the U.S. Treasury 
Department and the revenue authority of the territory government. 

American Samoa and Puerto Rico, by contrast, are non-mirror 
Code territories. These two territories have their own internal tax 
laws, and a resident of either American Samoa 891 or Puerto Rico 
may be required to file income tax returns with both the territory 
of residence and the United States. In general, U.S.-source income 
and other income from outside the territory of residence is included 
on a U.S. income tax return, and income from sources within the 
territory of residence is reported on the territory income tax return. 

Explanation of Provision 

The provision requires the Secretary to make a payment to each 
mirror Code territory in an amount equal to the loss in revenue by 
reason of the temporary disaster-related tax relief allowable by rea-
son of Title II of the Act to residents of such territory against its 
income tax. The Secretary must determine the amount of each pay-
ment based on information provided by the government of the re-
spective territory. 

The provision requires the Secretary to make a payment to each 
non-mirror Code territory in an amount estimated by the Secretary 
as the aggregate benefits (if any) of the temporary disaster-related 
tax relief that would have been provided to residents of that terri-
tory if a mirror code tax system had been in effect in the territory. 
Accordingly, the amount of each payment to a non-mirror Code ter-
ritory is an estimate of the aggregate benefits that would be al-
lowed to the territory’s residents if the temporary tax relief pro-
vided by Title II of the Act to U.S. residents were provided by the 
territory to its residents. The Secretary is not permitted to make 
a payment to a territory unless the territory has a plan that has 
been approved by the Secretary under which the territory will 
promptly distribute the payment to its residents. 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 

TITLE III—OTHER PROVISIONS 

1. Modification of income for purposes of determining tax- 
exempt status of certain mutual or cooperative telephone 
or electric companies (sec. 301 of the Act and sec. 
501(c)(12) of the Code) 

Present Law 

Under Code section 501(c)(12), certain mutual or cooperative or-
ganizations, including telephone and electric companies, are ex-

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00275 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



260 

892 See sec. 501(c)(12)(A). The IRS has interpreted the term ‘‘income,’’ for purposes of the 85- 
percent test, as meaning gross income. Rev. Rul. 74–362, 1974–2 C.B. 170; IRS Audit Technique 
Guide—Local Benevolent Life Insurance Association, Mutual Irrigation Companies and Like Or-
ganizations—IRC Section 501(c)(12). 

893 See sec. 501(c)(12)(B)–(H). 
894 Sec. 118(b)(2). 

empt from Federal income tax under Code section 501(a), provided 
that certain requirements are satisfied. To qualify for exemption 
under Code section 501(c)(12), at least 85 percent of the organiza-
tion’s income must consist of amounts collected from members for 
the sole purpose of meeting losses and expenses.892 Present law in-
cludes special rules regarding the treatment of specific types of in-
come under the 85-percent test for mutual or cooperative electric 
and telephone companies.893 

Under Code section 118, the gross income of a corporation does 
not include any contribution to its capital. Public Law 115–97 
amended Code section 118 to provide that contributions to capital 
do not include contributions by any governmental entity or civic 
group (other than a contribution made by a shareholder as 
such).894 Thus, under present law, mutual or cooperative telephone 
or electric companies described in Code section 501(c)(12) generally 
must include such contributions in non-member income for pur-
poses of the 85-percent test. 

Explanation of Provision 

Under the provision, in the case of a mutual or cooperative tele-
phone or electric company described in Code section 501(c)(12), the 
85-percent test shall be applied without taking into account: (i) any 
grant, contribution, or assistance provided pursuant to the Robert 
T. Stafford Disaster Relief and Emergency Assistance Act or any 
similar grant, contribution, or assistance by any local, State, or re-
gional governmental entity for the purposes of relief, recovery, or 
restoration from, or preparation for, a disaster or emergency; or (ii) 
any grant or contribution by any governmental entity (other than 
a contribution in aid of construction or any other contribution as 
a customer or potential customer) the purpose of which is substan-
tially related to providing, constructing, restoring, or relocating 
electric, communication, broadband, internet, or other utility facili-
ties or services. 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2017. 

2. Repeal of increase in unrelated business taxable income 
for certain fringe benefit expenses (sec. 302 of the Act and 
sec. 512(a)(7) of the Code) 

Present Law 

Tax exemption for certain organizations 
Section 501(a) exempts certain organizations from Federal in-

come tax. Such organizations include: (1) tax-exempt organizations 
described in section 501(c) (including among others section 
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895 Secs. 511–514. 
896 Treas. Reg. sec. 1.501(c)(3)–1(e). 
897 Sec. 512(a). 
898 Sec. 511(a)(2)(A). 
899 Sec. 511(a)(2)(A). 
900 Sec. 511(a)(2)(B). 
901 Sec. 512(b). 
902 Sec. 512(b)(13). 

501(c)(3) charitable organizations and section 501(c)(4) social wel-
fare organizations); (2) religious and apostolic organizations de-
scribed in section 501(d); and (3) trusts forming part of a pension, 
profit-sharing, or stock bonus plan of an employer described in sec-
tion 401(a). 

Unrelated business income tax 
The unrelated business income tax (‘‘UBIT’’) generally applies to 

income derived from a trade or business regularly carried on by the 
organization that is not substantially related to the performance of 
the organization’s tax-exempt functions.895 An organization that is 
subject to UBIT and that has $1,000 or more of gross unrelated 
business taxable income must report that income on Form 990–T 
(Exempt Organization Business Income Tax Return). 

Most exempt organizations may operate an unrelated trade or 
business so long as the organization remains primarily engaged in 
activities that further its exempt purposes. Therefore, an organiza-
tion may generally engage in a substantial amount of unrelated 
business activity without jeopardizing exempt status. A section 
501(c)(3) (charitable) organization, however, may not operate an 
unrelated trade or business as a substantial part of its activities.896 
Therefore, the unrelated trade or business activity of a section 
501(c)(3) organization must be insubstantial. 

An organization determines its unrelated business taxable in-
come by subtracting from its gross unrelated business income the 
deductions directly connected with the unrelated trade or busi-
ness.897 

Organizations subject to tax on unrelated business income 
Most exempt organizations are subject to UBIT. Specifically, or-

ganizations subject to UBIT generally include: (1) organizations ex-
empt from tax under section 501(a), including organizations de-
scribed in section 501(c) (except for U.S. instrumentalities and cer-
tain charitable trusts);898 (2) qualified pension, profit-sharing, and 
stock bonus plans described in section 401(a);899 and (3) certain 
State colleges and universities.900 

Exclusions from unrelated business taxable income 
Certain types of income are specifically excluded from unrelated 

business taxable income, such as dividends, interest, royalties, and 
certain rents,901 unless derived from debt-financed property or 
from certain 50-percent controlled subsidiaries.902 Certain types of 
activities are not considered unrelated trade or business activities, 
such as activities in which substantially all the work is performed 
by volunteers, which involve the sale of donated goods, or which 
are carried on for the convenience of members, students, patients, 
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903 Sec. 513(a). 
904 Sec. 513(d). 
905 Sec. 513(f). 
906 Sec. 513(h). 
907 Sec. 512(b)(12). 
908 Ibid. 
909 See sec. 132(f). 
910 See sec. 132(f)(5)(C). 
911 See sec. 274(a)(4). 
912 See IRS Notice 2018–99; Prop. Treas. Reg. sec. 1.274–12, 85 Fed. Reg. 37599, June 2020. 

officers, or employees of a charitable organization.903 Additional ac-
tivities exempt from UBIT include certain activities of trade shows 
and State fairs,904 conducting bingo games,905 and the distribution 
of low-cost items incidental to the solicitation of charitable con-
tributions.906 

Specific deduction against unrelated business taxable in-
come 

In computing unrelated business taxable income, an exempt or-
ganization may take a specific deduction of $1,000. This specific de-
duction may not be used to create a net operating loss that will be 
carried back or forward to another year.907 

In the case of a diocese, province of a religious order, or a con-
vention or association of churches, there is also allowed a specific 
deduction with respect to each parish, individual church, district, 
or other local unit. The specific deduction is equal to the lower of 
$1,000 or the gross income derived from any unrelated trade or 
business regularly carried on by the local unit.908 

Increase in unrelated business taxable income for certain 
fringe benefit expenses 

Under section 512(a)(7), unrelated business taxable income of a 
tax-exempt organization is increased to the extent that a deduction 
is not allowable by reason of section 274 for any item with respect 
to qualified transportation fringe benefits 909 or any parking facility 
used in connection with qualified parking.910 The determination of 
unrelated business taxable income associated with providing quali-
fied transportation fringes, including parking facilities used in con-
nection with qualified parking, is consistent with the determination 
of the deduction disallowance under section 274.911 

Section 512(a)(7) does not apply to any item directly connected 
with an unrelated trade or business that is regularly carried on by 
the organization. The Secretary is granted specific authority to 
issue regulations or other guidance necessary or appropriate to 
carry out the provision, including regulations or guidance providing 
for the appropriate allocation of depreciation and other costs with 
respect to facilities used for parking.912 The $1,000 specific deduc-
tion available to organizations under section 512(b)(12) remains in 
effect and may be used to offset unrelated business taxable income 
resulting from the application of section 512(a)(7). 

Explanation of Provision 

The provision repeals section 512(a)(7) (the increase in unrelated 
business taxable income for certain fringe benefit expenses). 
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Effective Date 

The provision is effective as if included in the amendments made 
by section 13703 of Public Law 115–97 (i.e., for amounts paid or 
incurred after December 31, 2017). 
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913 H.R. 4566. The bill was introduced in the House of Representatives on September 27, 2019, 
and was passed by the House by voice vote on December 9, 2019. The Senate passed the bill 
without amendment by voice vote the next day. The President signed the bill on December 20, 
2019. 

914 Sec. 170(f)(17). 
915 Sec. 170(f)(8). 

PART FOUR: VIRGINIA BEACH STRONG ACT (PUBLIC 
LAW 116–98) 913 

1. Special rules for contributions for relief of the families of 
the mass shooting in Virginia Beach (sec. 2 of the Act) 

Present Law 

Tax exemption for charitable organizations 
Organizations described in section 501(c)(3) (generally, charitable 

organizations) are exempt from Federal income taxation under sec-
tion 501(a). A section 501(c)(3) organization must be organized and 
operated exclusively for exempt purposes, and no part of the net 
earnings of such an organization may inure to the benefit of any 
private shareholder or individual. An organization is not organized 
or operated exclusively for one or more exempt purposes unless the 
organization serves a public rather than a private interest. Thus, 
an organization described in section 501(c)(3) generally must serve 
a charitable class of persons that is indefinite or of sufficient size. 

Deduction for charitable contributions 
In general, under present law, taxpayers may claim an income 

tax deduction for charitable contributions. A charitable contribution 
generally is a contribution or gift to or for the use of an organiza-
tion described in section 170(c) (describing certain charitable, gov-
ernmental, and other organizations). Contributions to individuals 
generally are not deductible as charitable contributions. 

A donor who claims a charitable deduction for a contribution of 
money, regardless of amount, must maintain as a record of the con-
tribution a bank record or a written communication from the donee 
showing the name of the donee organization, the date of the con-
tribution, and the amount of the contribution.914 In addition to the 
foregoing recordkeeping requirements, substantiation requirements 
apply in the case of charitable contributions with a value of $250 
or more.915 No charitable deduction is allowed for any contribution 
of $250 or more unless the taxpayer substantiates the contribution 
by a contemporaneous written acknowledgment of the contribution 
by the donee organization. 

Explanation of Provision 

The provision clarifies that a cash contribution made on or after 
May 31, 2019, for the exclusive benefit of the families of the dead 
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or wounded victims of the mass shooting in Virginia Beach, Vir-
ginia, that occurred on May 31, 2019, will not fail to qualify for a 
charitable deduction merely because the contribution is for the ex-
clusive benefit of such families. 

Under the provision, certain payments by an organization are 
treated as: (1) related to the purpose or function constituting the 
basis for the organization’s exempt status; and (2) are not treated 
as inuring to the benefit of any private individual, if the payments 
are made in good faith using a reasonable and objective formula 
that is consistently applied. Such payments are payments made: (1) 
on or after May 31, 2019, and on or before June 1, 2021 (2) to the 
spouse or any dependent (as defined in section 152 of the Code) of 
the dead or wounded victims of the mass shooting in Virginia 
Beach, Virginia, that occurred on May 31, 2019 (3) by an organiza-
tion that is exempt from tax under section 501(a) (determined with-
out regard to such payments). 

Effective Date 

The provision is effective on the date of enactment (December 20, 
2019). 
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916 H.R. 6201. The bill was introduced in the House of Representatives on March 11, 2020, 
and was passed by the House on March 14, 2020. The Senate passed the bill without amend-
ment on March 18, 2020. The President signed the bill the same day. 

917 Secs. 3101, 3111, 3301, and 3401. 
918 Sec. 3221. 
919 The Hospital Insurance tax includes two components: Medicare tax and Additional Medi-

care tax. Additional Medicare taxes are imposed on wages in excess of certain thresholds and 
are only imposed on the employee. Sec. 3101(b). There is no employer match for Additional 
Medicare tax. For purposes of this explanation, when referencing Medicare taxes, the term does 
not include Additional Medicare tax. 

920 Sec. 3101. 
921 Indexed for inflation, the OASDI wage base is $142,800 in 2021. 
922 Sec. 230 of the Social Security Act (42 U.S.C. sec. 430). 
923 Sec. 3102(a) and Treas. Reg. sec. 31.3121(a)–2. Sec. 6302. 
924 Sec. 3102(b). 
925 Secs. 201 and 1817 of the Social Security Act, Pub. L. No. 74–271 as amended (42 U.S.C. 

secs. 401 and 1395i). Section 201, 42 U.S.C. sec. 402. This section appropriates to the OASI and 
DI trust funds 100 percent ‘‘the taxes imposed . . . by chapter 21 (other than sections 3101(b) 
and 3111(b) [i.e., current sections 3101(a) and 3111(a)]) of the Internal Revenue Code of 1954 

Continued 

PART FIVE: FAMILIES FIRST CORONAVIRUS RESPONSE 
ACT (PUBLIC LAW 116–127) 916 

DIVISION G—TAX CREDITS FOR PAID SICK AND PAID 
FAMILY AND MEDICAL LEAVE 

Present Law 

Federal employment taxes 
Federal employment taxes are imposed on wages paid to employ-

ees with respect to employment and include taxes imposed under 
the Federal Insurance Contributions Act (‘‘FICA’’), the Federal Un-
employment Tax Act (‘‘FUTA’’), and Federal income tax.917 In addi-
tion, Tier 1 of the Railroad Retirement Tax Act (‘‘RRTA’’) imposes 
a tax on compensation paid to railroad employees and representa-
tives.918 

FICA taxes are comprised of two components: the Old-Age, Sur-
vivors, and Disability Insurance (‘‘OASDI’’) and Hospital Insurance 
(‘‘Medicare’’).919 With respect to OASDI taxes, the applicable rate 
is 12.4 percent with half of such rate (6.2 percent) imposed on the 
employee and the remainder (6.2 percent) imposed on the em-
ployer.920 The tax is assessed on covered wages up to the OASDI 
wage base ($137,700 in 2020).921 Generally, the OASDI wage base 
rises based on increases in the national average wage index.922 

The employee portion of OASDI taxes must be withheld and re-
mitted to the Federal government by the employer during the quar-
ter, as required by the applicable deposit rules.923 The employer is 
liable for the employee portion of OASDI taxes, in addition to its 
own share, whether or not the employer withholds the amount 
from the employee’s wages.924 OASDI and Medicare taxes are gen-
erally allocated by statute among separate trust funds: the OASDI 
Trust Funds, Medicare’s Hospital Insurance Trust Fund, and Sup-
plementary Medical Insurance Trust Fund.925 
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with respect to wages (as defined in section 3121 of such Code)’’ ‘‘determined by the Secretary 
of the Treasury by applying the applicable rates of tax under such subchapter or chapter 21 
(other than sections 3101(b) and 3111(b)) to such wages.’’ Accordingly, the amount appropriated 
is based on the tax rate in effect on wages as defined in the statute. Similarly, section 1817 
of the Social Security Act, 42 U.S.C. sec. 1395i, appropriates to the HI trust fund 100 percent 
of ‘‘the taxes imposed by sections 3101(b) and 3111(b) of the Internal Revenue Code of 1986 with 
respect to wages reported to the Secretary of the Treasury or his delegate pursuant to subtitle 
F of such Code after December 31, 1965, as determined by the Secretary of the Treasury by 
applying the applicable rates of tax under such sections to such wages.’’ 

926 Sec. 3121(a). 
927 42 U.S.C. sec. 401. 
928 Sec. 3121(b)(9). 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.926 The name given to the remunera-
tion for employment is immaterial. OASDI wages includes salaries, 
vacation allowances, bonuses, deferred compensation, commissions, 
and fringe benefits. The term ‘‘employment’’ is generally defined for 
FICA tax purposes as any service, of whatever nature, performed 
by an employee for the person employing him or her, with certain 
specific exceptions. 

OASDI Trust Funds 
The taxes related to the OASDI program collected from FICA 

and under the Self-Employment Contributions Act (‘‘SECA’’) are 
deposited into two separate OASDI Trust Funds: (1) the Old-Age 
and Survivors Insurance (‘‘OASI’’) Trust Fund which pays retire-
ment and survivor benefits, and (2) the Disability Insurance (‘‘DI’’) 
Trust Fund which pays disability benefits.927 The major source of 
income to the OASDI Trust Funds is employment taxes, specifically 
FICA and SECA. The OASDI Trust Funds are financial accounts 
in the U.S. Treasury. The only purposes for which these trust 
funds can be used are to pay benefits and program administrative 
costs. A fixed proportion (dependent on the allocation of tax rates 
by trust fund) of the taxes received under FICA and SECA is de-
posited in the OASI Trust Fund to the extent that such taxes are 
not needed immediately to pay expenses. Taxes are deposited in 
the fund on every business day and the Railroad Retirement Board 
(‘‘RRB’’). The SSA collects taxes to fund the program, while the 
RRB is tasked with distributing benefits to eligible railroad indus-
try employees and their family members to provide income assur-
ance during retirement. These two governing bodies cooperate in 
determining an individual’s benefits. 

Railroad retirement program 
Railroad workers do not participate in the OASDI system. Com-

pensation subject to RRTA tax is exempt from FICA taxes.928 In-
stead, the railroad retirement system, while separate from and par-
allel to the Social Security Administration (‘‘SSA’’), is overseen by 
the SSA 

RRTA tax rates 
The RRTA imposes a tax on compensation paid by covered em-

ployers to employees in recognition for the performance of serv-
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929 Secs. 3201 through 3233. Instead of FICA taxes, railroad employers and employees are 
subject, under the RRTA, to taxes equivalent to the Social Security and Medicare taxes under 
FICA. Under the RRTA, employers and employees are also subject to an additional tax, referred 
to as the ‘‘tier 2’’ tax, on compensation up to a certain amount. 

930 7.65 percent, consisting of 6.2 percent for retirement on earnings up to $137,700 in 2020, 
and 1.45 percent for Medicare hospital insurance on all earnings. An additional 0.9 percent in 
Medicare taxes are withheld from employees on earnings above $200,000. 

931 In 2020, the tier 2 tax rate on earnings up to $102,300 is 4.9 percent for employees and 
13.1 percent for employers. 

932 OASDI benefits are provided by Title II of the Social Security Act (42 U.S.C. secs. 401 et 
seq.). 

933 Sec. 226 of the Social Security Act (42 U.S.C. sec. 426). 
934 Secs. 209 and 210 of the Social Security Act (42 U.S.C. secs. 409 and 410). 

ices.929 Employees whose compensation is subject to RRTA are ulti-
mately eligible for railroad retirement benefits that fall under a 
two-tier structure. Rail employees and employers pay tier 1 taxes 
at the same rate as other employment taxes.930 In addition, rail 
employees and employers both pay tier 2 taxes which are used to 
finance railroad retirement benefits over and above social security 
benefit levels.931 Tier 2 benefits are similar to a private defined 
benefit pension. Those taxes are funneled to the railroad retire-
ment system and used to fund basic retirement benefits for railroad 
workers and an investment trust that generates returns for the 
pension fund. 

Coordination between OASDI Trust Funds and RRB’s Social 
Security Equivalent Benefit Fund 

The railroad retirement system and the OASDI programs have 
been coordinated financially since 1951. The purpose of the finan-
cial interchange is to place the OASDI Trust Funds in the same po-
sition they would have been in if railroad employment had been 
covered under OASDI since its inception. Generally, under the 
interchange, for a given fiscal year there is computed the revenue 
that would have been collected by the OASDI Trust Funds if rail-
road employment had been covered directly by the SSA. This 
amount is netted against the amount of benefits SSA would have 
paid to railroad beneficiaries based on railroad and nonrailroad 
earnings during that period. Where OASDI benefits that would 
have been paid exceed revenue to the trust funds that would have 
been due, the excess, plus an allowance for interest and adminis-
trative expenses, is transferred from the OASDI Trust Funds to the 
RRB’s Social Security Equivalent Benefit Account. If revenue ex-
ceeds benefits, the RRB would transfer an amount equal to the dif-
ference from the RRB’s Social Security Equivalent Benefit Account 
to the OASDI Trust Funds. 

OASDI and Medicare benefits 
The OASDI program under the Social Security Act provides for 

the payment of benefits to individuals based on wages earned as 
an employee and credited to the employee’s earnings record.932 Eli-
gibility for Medicare coverage under the Social Security Act gen-
erally is based on eligibility for OASDI benefits and, thus, on 
wages credited to an employee’s earnings record.933 The definitions 
of ‘‘wages’’ and ‘‘employment’’ for purposes of OASDI and Medicare 
eligibility are similar to those definitions for FICA tax purposes de-
scribed above.934 
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935 Secs. 1401(a), 1401(b). 
936 Sec. 1401(a). In calculating the SECA tax for OASDI, the OASDI wage base taken into ac-

count is reduced by FICA wages paid to the individual during the taxable year. 
937 Sec. 1401(b)(1). 
938 Sec. 1401(b)(2). 
939 Sec. 1402(a)(1). 
940 Sec. 1402(a)(2). 
941 Sec. 1402(a)(3). 
942 Sec. 1402(a)(12). 
943 The deduction is intended to provide parity between FICA and SECA taxes because the 

employer may deduct, as a business expense, its share of the FICA taxes paid. As presently 
written, the deduction for SECA taxes is not the exact economic equivalent to the deduction for 
FICA taxes. See Joint Committee on Taxation, Options to Improve Tax Compliance and Reform 
Tax Expenditures, (JCS–2–05), January 27, 2005, for a detailed description of this issue. 

Self-employment taxes 
SECA imposes tax on the self-employment income of an indi-

vidual. SECA taxes consist of OASDI tax and Medicare tax.935 
Under the OASDI component, the rate of tax is 12.4 percent on 
self-employment income up to the OASDI wage base ($137,700 for 
2020).936 Under the basic Medicare tax component, the second rate 
of tax is 2.9 percent of all self-employment income (without regard 
to the OASDI wage base).937 As is the case with employees, an ad-
ditional Medicare tax applies to the Medicare portion of SECA tax 
on self-employment income in excess of a threshold amount.938 

Self-employment income subject to SECA tax is determined as 
the net earnings from self-employment derived by an individual 
during any taxable year, subject to certain exceptions. Net earnings 
from self-employment is the gross income derived by an individual 
from any trade or business less allowed deductions which are at-
tributable to the trade or business and permitted under the SECA 
rules. Certain passive income and related deductions are not taken 
into account in determining net earnings from self-employment, in-
cluding rentals from real estate unless received in the course of a 
trade or business as a real estate dealer,939 dividends and interest 
unless such dividends and interest are received in the course of a 
trade or business as a dealer in stocks or securities,940 and sales 
or exchanges of capital assets and certain other property unless the 
property is stock in trade which would properly be included in in-
ventory or held primarily for sale to customers in the ordinary 
course of the trade or business.941 

For purposes of computing net earnings from self-employment, 
taxpayers are permitted a deduction equal to the product of the 
taxpayer’s net self-employment income (determined without regard 
to this deduction) and one-half of the sum of the rates for OASDI 
and Medicare, i.e., 7.65 percent of net earnings.942 This deduction 
is determined without regard to the 0.9 percent Additional Medi-
care tax that may apply to an individual. This deduction reflects 
the fact that the FICA rates apply to an employee’s wages, which 
do not include FICA taxes paid by the employer, whereas the self- 
employed individual’s net earnings are economically equivalent to 
an employee’s wages plus the employer share of FICA taxes.943 
This is generally referred to as the ‘‘regular method’’ of determining 
net earnings from self-employment, and in Internal Revenue Serv-
ice forms and publications is expressed as multiplying total net 
earnings from self-employment by 92.35 percent. 
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944 The U.S. territories referred to in this document are American Samoa, the Commonwealth 
of the Northern Mariana Islands, Guam, Puerto Rico, and the U.S. Virgin Islands. 

945 Under section 3401(a)(8), most wages paid to U.S. persons for services performed in one 
of the territories are excluded if the payments are subject to withholding by the territory, or, 
in the case of Puerto Rico, the payee is a bona fide resident of the territory for the full year. 

946 Sec. 932 and former sec. 935. 

Employment tax and income tax in the U.S. territories 

FICA tax 
Employers and employees in the U.S. territories are generally 

subject to FICA payroll tax obligations.944 In contrast, employers 
and employees in the territories are generally not subject to with-
holding at the source for Federal income tax, although they are 
subject to withholding of local taxes.945 These payroll obligations of 
the employers are generally applicable to Federal agencies with 
personnel in the territory. Employers in the territories file quar-
terly tax returns with the Federal government to report and pay 
FICA taxes for employees in the respective territories. 

Income tax 
Citizens of the United States are generally subject to Federal in-

come tax on their worldwide income, including those citizens in the 
U.S. territories. Residents of the U.S. territories are generally sub-
ject to the Federal income tax system based on their status as U.S. 
citizens or residents in the territories, with certain special rules for 
determining residence and source of income specific to the terri-
tory. 

The application of the Federal income tax rules to the territories 
varies from one territory to another. Three territories, Guam, the 
Commonwealth of the Northern Mariana Islands, and the U.S. Vir-
gin Islands, are referred to as mirror Code territories because the 
Code serves as the internal tax law of those territories (sub-
stituting the particular territory for the United States wherever 
the Code refers to the United States). A resident of one of those 
territories generally files a single tax return only with the territory 
of which the individual is a resident, and not with the United 
States.946 Income tax paid by a bona fide resident of a mirror Code 
territory generally is allocated between the U.S. government and 
the territory government under special rules administered by the 
U.S. Treasury Department and the revenue authority of the terri-
tory government. 

American Samoa and Puerto Rico, by contrast, are referred to as 
non-mirror Code territories that have their own internal tax laws. 
A resident of either American Samoa or Puerto Rico may be re-
quired to file income tax returns with both the territory of resi-
dence and the United States. In general, U.S.-source income and 
other income from outside the territory of residence is included on 
a U.S. income tax return, and income from sources within the terri-
tory of residence is reported on the territory income tax return. 
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947 Division E of the bill, sec. 5102(a). 

1. Payroll credit for required paid sick leave (sec. 7001 of 
the Act) 

Explanation of Provision 

In general 
Under the provision, an employer is allowed a credit against the 

Old-Age, Survivors, and Disability Insurance Act (‘‘OASDI’’) tax or 
Railroad Retirement Tax Act (‘‘RRTA’’) tax imposed on the em-
ployer for each calendar quarter in an amount equal to 100 percent 
of the qualified sick leave wages paid by the employer with respect 
to that calendar quarter, subject to the limits described below. The 
provision defines qualified sick leave wages as wages (as defined in 
section 3121(a)) and compensation (as defined in section 3231(e)) 
paid by an employer which are required to be paid by reason of Di-
vision E of the bill, the Emergency Paid Sick Leave Act (‘‘EPSLA’’). 
As described below, the credit may be increased by certain health 
plan expenses of the employer. 

The EPSLA requires certain employers to provide an employee 
with paid sick time to the extent that the employee is unable to 
work or telework due to a need for leave because: (1) the employee 
is subject to a Federal, State, or local quarantine or isolation order 
related to COVID–19; (2) the employee has been advised by a 
health care provider to self-quarantine due to concerns related to 
COVID–19; (3) the employee is experiencing symptoms of COVID– 
19 and seeking a medical diagnosis; (4) the employee is caring for 
an individual who is subject to an order described in clause (1) or 
has been advised as described in clause (2); (5) the employee is car-
ing for the employee’s son or daughter if the school or place of care 
of the son or daughter has been closed, or the child care provider 
of such son or daughter is unavailable due to COVID–19 pre-
cautions; or (6) the employee is experiencing any other substan-
tially similar condition specified by the Secretary of Health and 
Human Services in consultation with the Secretary of the Treasury 
and the Secretary of Labor.947 

Credit against OASDI and RRTA tax 
The provision limits the amount of qualified sick leave wages 

taken into account with respect to an individual for purposes of the 
credit. The provision provides different limitations for different cir-
cumstances under which qualified sick leave wages are paid. In the 
case of paid sick time qualifying under clauses (1), (2), or (3) above, 
the amount of qualified sick leave wages taken into account for 
purposes of the credit may not exceed $511 for any day (or any por-
tion thereof) for which the individual is paid such sick time. In the 
case of paid sick time qualifying under clauses (4), (5), or (6) above, 
the amount of qualified sick leave wages taken into account may 
not exceed $200 for any day (or portion thereof) for which the indi-
vidual is paid such sick time. In addition, the provision provides 
that the aggregate number of days taken into account for the cal-
endar quarter with respect to an individual under all clauses may 
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948 Group health plan for this purpose is defined in section 5000(b)(1). 
949 For the exclusion, see section 106(a). 
950 This credit is described in section 3111(e). 
951 This credit is described in section 3111(f). 
952 The excess is treated as an overpayment and refunded under sections 6402(a) and 6413(b). 

In addition, any amount that is due to an employer is treated in the same manner as a refund 
due from a credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Sec-
retary of the Treasury for refunding such excess amounts. 

953 Note that the qualified sick leave wages paid are not subject to the tax imposed by section 
3111(a) or 3221(a). Employers also receive an increase in the otherwise available credit in the 
amount of the tax imposed by section 3111(b) on qualified sick leave wages. 

954 Section 45S provides an employer credit for certain paid family and medical leave. 

not exceed the excess (if any) of 10 over the aggregate number of 
days so taken into account for all preceding calendar quarters. 

The credit allowed is increased under the provision by so much 
of the employer’s qualified health plan expenses as are properly al-
locable to the qualified sick leave wages for which the credit is al-
lowed. Qualified health plan expenses are amounts paid or in-
curred by the employer to provide and maintain a group health 
plan,948 but only to the extent such amounts are excluded from the 
employees’ income as coverage under an accident or health 
plan. 949 Qualified health plan expenses are allocated to quali-
fied sick leave wages in such manner as the Secretary of the Treas-
ury (or the Secretary’s delegate) may prescribe. Except as other-
wise provided by the Secretary, such allocations is treated as prop-
erly made under the provision if made on the basis of being pro 
rata among covered employees and pro rata on the basis of periods 
of coverage (relative to the time periods of leave to which such 
wages relate). 

The provision provides that the credit allowed may not exceed 
the OASDI tax or RRTA tax imposed on the employer, reduced by 
any credits allowed for the employment of qualified veterans 950 
and research expenditures of qualified small businesses 951 for that 
calendar quarter on the wages paid with respect to all the employ-
er’s employees. However, if for any calendar quarter the amount of 
the credit exceeds the OASDI tax or RRTA tax imposed on the em-
ployer, reduced as described in the prior sentence, such excess is 
treated as a refundable overpayment.952 

If an employer claims a credit under this provision, the amount 
so claimed is included in gross income. Thus, the credit is not 
taken into account for purposes of determining any amount allow-
able as a payroll tax deduction, deduction for qualified sick leave 
wages, or deduction for health plan expenses (or any amount 
capitalizable to basis). For example, assume an employer claims a 
credit of $5,510 for $5,110 of qualified sick leave wages and $400 
of health plan expenses paid during the quarter. Under the provi-
sion, the employer has an offsetting income inclusion amount of 
$5,510, and the employer may deduct $5,110 of qualified sick leave 
wages and $400 of health plan expenses (assuming such costs are 
not subject to capitalization). In addition, the employer’s income 
tax deduction for any tax imposed by section 3111(a) or 3221(a), 
the employer’s share of OASDI or RRTA tax, for such quarter will 
not be reduced.953 

Any qualified sick leave wages taken into account under the pro-
vision are not taken into account for purposes of determining a sec-
tion 45S credit.954 Thus, the employer may not claim a credit under 
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955 Division E of the bill. 
956 Sec. 15A(a) (45 U.S.C. sec. 231n–1(a)). 
957 The amounts appropriated are determined according to the tax rate in effect on wages, as 

described above, according to the Social Security Act. 
958 Notice 2020–54, 2020–31 I.R.B. 226, July 27, 2020. 

section 45S with respect to the qualified sick leave wages paid, but 
may be able to take a credit under section 45S with respect to any 
additional wages paid, provided the requirements of section 45S 
are met with respect to the additional wages. 

Under the provision, an employer may elect, at such time and in 
such manner as provided by the Secretary of the Treasury (or the 
Secretary’s delegate), to have the provision not apply to such em-
ployer for a calendar quarter. Further, the credit allowed under 
this provision does not apply to the Government of the United 
States, the government of any State or political subdivision thereof, 
or any agency or instrumentality of any of those entities. Under the 
provision, employers in the U.S. territories may claim the credit by 
filing their quarterly Federal employment tax returns. 

The provision provides that the Secretary of the Treasury (or the 
Secretary’s delegate) shall prescribe such regulations or other guid-
ance as may be necessary to carry out the purposes of this provi-
sion, including regulations or other guidance: (1) to prevent the 
avoidance of the purposes of the limitations under this provision; 
(2) to minimize compliance and record-keeping burdens under this 
provision; (3) providing for waiver of penalties for failure to deposit 
amounts in anticipation of the allowance of the credit under this 
provision; (4) for recapturing the benefit of credits determined 
under this provision in cases where there is a subsequent adjust-
ment to the credit; and (5) to ensure that the wages taken into ac-
count under this provision conform with the paid sick time re-
quired to be provided under the EPSLA.955 With respect to clause 
(5), it is intended that the Secretary of the Treasury (or the Sec-
retary’s delegate) be provided broad authority to ensure qualified 
sick leave wages under this provision includes paid sick time re-
quired to be paid under the EPSLA. 

Under the provision, amounts are appropriated to the OASDI 
Trust Funds and the Social Security Equivalent Benefit Account 
established under the Railroad Retirement Act of 1974 956 equal 
to the reduction in revenues to the Treasury by reason of the provi-
sion. Such amounts are transferred from the general fund at such 
times and in such manner as to replicate to the extent possible the 
transfers that would have occurred to the OASDI Trust Funds or 
Social Security Equivalent Benefit Account had this provision not 
been enacted.957 

The IRS has subsequently implemented this provision.958 

Effective Date 

The provision is effective on the date of enactment (March 18, 
2020). The provision applies for the period that begins on a date 
within 15 days of the date of enactment, prescribed by the Sec-
retary of the Treasury (or the Secretary’s delegate), and that ends 
on December 31, 2020. 
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959 Within the meaning of sec. 1402. 
960 Division E of the bill, sec. 5102(a). 
961 Division E of the bill. 

2. Credit for sick leave for certain self-employed individuals 
(sec. 7002 of the Act) 

Explanation of Provision 

In general 
Under the provision, an eligible self-employed individual is al-

lowed an income tax credit for any taxable year for a qualified sick 
leave equivalent amount, as described below. An eligible self-em-
ployed individual is defined as an individual who regularly carries 
on any trade or business 959 and would be entitled to receive 
paid leave during the taxable year under Division E of the bill, the 
Emergency Paid Sick Leave Act (‘‘EPSLA’’), if the individual were 
an employee of an employer (other than himself or herself) that is 
subject to the requirements of the Act. 

The EPSLA requires certain employers to provide an employee 
with paid sick time to the extent that the employee is unable to 
work or telework due to a need for leave because: (1) the employee 
is subject to a Federal, State, or local quarantine or isolation order 
related to COVID–19; (2) the employee has been advised by a 
health care provider to self-quarantine due to concerns related to 
COVID–19; (3) the employee is experiencing symptoms of COVID– 
19 and seeking a medical diagnosis; (4) the employee is caring for 
an individual who is subject to an order described in clause (1) or 
has been advised as described in clause (2); (5) the employee is car-
ing for the employee’s son or daughter if the school or place of care 
of the son or daughter has been closed, or the child care provider 
of such son or daughter is unavailable due to COVID–19 pre-
cautions; or (6) the employee is experiencing any other substan-
tially similar condition specified by the Secretary of Health and 
Human Services in consultation with the Secretary of the Treasury 
and the Secretary of Labor.960 

Qualified sick leave equivalent amount 
The qualified sick leave equivalent amount with respect to an eli-

gible self-employed individual is an amount equal to the number of 
days during the taxable year that the self-employed individual can-
not perform services for which that individual would have been en-
titled to sick leave pursuant to the EPSLA 961 (if the individual 
were employed by an employer), multiplied by the lesser of two 
amounts: (a) $511 in the case of paid sick time described in clauses 
(1), (2), or (3) above ($200 in the case of paid sick time described 
in clauses (4), (5), or (6) above); or (b) 100 percent of the average 
daily self-employment income of the individual for the taxable year 
in the case of any day of paid sick time described in clauses (1), 
(2), or (3) above (67 percent in the case of paid sick time described 
in clauses (4), (5), or (6) above). 

The number of days taken into account in determining the quali-
fied sick leave equivalent amount may not exceed, with respect to 
any taxable year, 10 days, taking into account any days taken in 
all preceding taxable years. The individual’s average daily self-em-
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962 Any refund due to an individual is treated in the same manner as a refund due from a 
credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Secretary of the 
Treasury for refunding such amounts. 

963 As defined by sec. 7001(c) of the Act, described above. 
964 ($1,500 + $1,000)–$2,000 = $500. 
965 $1,500–$500 = $1,000. 

ployment income under the provision is an amount equal to the net 
earnings from self-employment for the taxable year divided by 260. 

Additional rules 
The provision provides that the credit allowed is refundable.962 

No credit is allowed to an individual unless the individual main-
tains such documentation as the Secretary of Treasury (or the Sec-
retary’s delegate) may prescribe to establish that the individual is 
an eligible self-employed individual. 

If an eligible self-employed individual receives qualified sick 
leave wages,963 the individual’s qualified sick leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified sick leave equiva-
lent amount and the qualified sick leave wages received exceeds 
$2,000 ($5,110 in the case of any day any portion of which is paid 
sick time described in clause (1), (2), or (3) above, with respect to 
section 5102(a) of the EPSLA). For example, assume that an eligi-
ble self-employed individual’s qualified sick leave equivalent 
amount is $1,500, but the individual also works for a covered em-
ployer under the EPSLA and received qualified sick leave wages 
under clause (5) above (with respect to section 5102(a) of such Act) 
of $1,000 to care for the individual’s son or daughter while school 
was closed due to COVID–19. The individual’s qualified sick leave 
equivalent amount would be reduced by $500,964 resulting in a 
credit under the provision of $1,000.965 

Application of credit in certain territories 
Under the provision, the Secretary of the Treasury (or the Sec-

retary’s delegate) is directed to make payments to each territory 
with a mirror Code tax system that relate to the cost (if any) of 
each territory’s credits for sick leave for certain self-employed indi-
viduals. The Secretary is further directed to make similar pay-
ments to each non-mirror Code territory. 

With respect to mirror Code territories, the Secretary makes pay-
ments equal to the loss in revenue by reason of the application of 
the credit for sick leave for certain self-employed individuals to the 
territory’s mirror Code. This amount is determined by the Sec-
retary based on information provided by the governments of the re-
spective territories. 

With respect to Puerto Rico and American Samoa (non-mirror 
Code territories), the Secretary is directed to make payments in an 
amount estimated by the Secretary as being equal to the aggregate 
benefits that would have been provided to the residents of each ter-
ritory from the credit for sick leave for certain self-employed indi-
viduals if a mirror Code tax system had been in effect in such terri-
tory. These payments will not be made unless the territory has a 
plan approved by the Secretary to promptly distribute the pay-
ments to its residents. 
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966 Notice 2020–54, 2020–31 I.R.B. 226, July 27, 2020. 
967 Division C of the bill, section 3102. 

Regulatory authority 
The Secretary of the Treasury (or the Secretary’s delegate) is di-

rected to prescribe such regulations or other guidance as may be 
necessary to carry out the purposes of the bill, including (1) to ef-
fectuate the purposes of this provision, and (2) to minimize compli-
ance and record-keeping burdens under the provision. The IRS has 
subsequently implemented this provision.966 

Effective Date 

The provision is effective on the date of enactment (March 18, 
2020). The only days that may be taken into account in deter-
mining the qualified sick leave equivalent amount are days occur-
ring during the period beginning on a date selected by the Sec-
retary of the Treasury (or the Secretary’s delegate) which is during 
the 15-day period beginning on the date of enactment and ending 
on December 31, 2020. 

3. Payroll credit for required paid family leave (sec. 7003 of 
the Act) 

Explanation of Provision 

In general 
Under the provision, an employer is allowed a credit against the 

Old-Age, Survivors, and Disability Insurance (‘‘OASDI’’) tax or 
Railroad Retirement Tax Act (‘‘RRTA’’) tax imposed on the em-
ployer for each calendar quarter in an amount equal to 100 percent 
of the qualified family leave wages paid by the employer with re-
spect to that calendar quarter, subject to the limits described 
below. The provision defines qualified family leave wages as wages 
(within the meaning of section 3121(a)) and compensation (within 
the meaning of section 3231(e)) paid by an employer by reason of 
Division C of the bill, the Emergency Family and Medical Leave 
Expansion Act (‘‘EFMLEA’’). As described below, the credit may be 
increased by certain health plan expenses of the employer. 

The EFMLEA requires certain employers to provide public 
health emergency leave to employees under the Family and Med-
ical Leave Act of 1993 (‘‘FMLA’’).967 This requirement generally ap-
plies when an employee is unable to work or telework due to a 
need for leave to care for a son or daughter under age 18 because 
the school or place of care has been closed, or the child care pro-
vider is unavailable, due to a public health emergency. The bill de-
fines a public health emergency as an emergency with respect to 
COVID–19 declared by a Federal, State, or local authority. An em-
ployer that is required to provide this additional family and med-
ical leave is allowed a tax credit in respect of the leave. 

The first 10 days of public health emergency leave required 
under the EFMLEA may consist of unpaid leave, after which paid 
leave is required. The paid leave is for the duration of the period 
provided in the EFMLEA, which is a maximum of 10 weeks. The 
amount of required paid leave under the provision is based on an 
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968 Sec. 3121(a) (defining wages for FICA tax purposes). 
969 Sec. 3221(a) (defining compensation for RRTA tax purposes). 
970 Group health plan for this purpose is defined in section 5000(b)(1). 
971 For the exclusion, see section 106(a). 
972 This credit is described in section 3111(e). 
973 This credit is described in section 3111(f). 
974 The excess is treated as an overpayment and refunded under sections 6402(a) and 6413(b). 

In addition, any amount that is due to an employer is treated in the same manner as a refund 
due from a credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Sec-
retary of the Treasury for refunding such excess amounts. 

amount not less than two-thirds of an employee’s regular rate of 
pay, and the number of hours the employee would otherwise be 
normally scheduled to work. Additional guidance is provided for 
employees with varying schedules. The paid leave mandated by the 
EFMLEA may not exceed $200 per day and $10,000 in the aggre-
gate. 

Credit against OASDI and RRTA tax 
Under the provision, employers are allowed a credit against 

OASDI or RRTA taxes in an amount equal to 100 percent of quali-
fied family leave wages paid by the employer during the quarter. 
Qualified family leave wages for purposes of the credit means 
wages 968 and compensation 969 paid by an employer which were re-
quired to be paid pursuant to the EFMLEA. The maximum amount 
of qualified family leave wages eligible for the credit is $200 for 
any day (or portion thereof) for which the employee is paid quali-
fied family leave wages, and in the aggregate with respect to all 
calendar quarters, $10,000. The credit is not allowed in respect of 
unpaid leave. 

The credit allowed is increased under the provision by so much 
of the employer’s qualified health plan expenses as are properly al-
locable to the qualified family leave wages for which the credit is 
allowed. The provision defines qualified health plan expenses as 
amounts paid or incurred by the employer to provide and maintain 
a group health plan,970 but only to the extent such amounts are ex-
cluded from the employees’ income as coverage under an accident 
or health plan.971 Qualified health plan expenses are allocated to 
qualified family leave wages in such manner as the Secretary of 
the Treasury (or the Secretary’s delegate) may prescribe. Except as 
otherwise provided by the Secretary, such allocations are treated as 
properly made under the provision if made on the basis of being 
pro rata among covered employees and pro rata on the basis of pe-
riods of coverage (relative to the time periods of leave to which 
such wages relate). 

The provision provides that the credit allowed may not exceed 
the OASDI tax or RRTA tax imposed on the employer, reduced by 
any credits allowed for the employment of qualified veterans 972 
and research expenditures of qualified small businesses 973 for that 
calendar quarter on the wages paid with respect to all of the em-
ployer’s employees. However, if for any calendar quarter the 
amount of the credit exceeds the OASDI tax or RRTA tax imposed 
on the employer, reduced as described under the prior sentence, 
such excess is treated as a refundable overpayment.974 

If an employer claims a credit under this provision, the amount 
so claimed is included in gross income. Thus, the credit is not 
taken into account for purposes of determining any amount allow-
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975 Note that the qualified family leave wages paid are not subject to the tax imposed by sec-
tion 3111(a) or 3221(a). Employers also receive an increase in the otherwise available credit in 
the amount of the tax imposed by section 3111(b) on qualified family leave wages. See subse-
quent explanation of sec. 7005 of the bill. 

976 Division C of the bill, sec. 3102. 
977 Ibid. 

able as a payroll tax deduction, deduction for qualified family leave 
wages, or deduction for health plan expenses (or any amount 
capitalizable to basis). For example, assume an employer claims a 
credit of $2,700 for $2,500 of qualified family leave wages and $200 
of health plan expenses paid during the quarter. Under the provi-
sion, the employer will have an offsetting income inclusion amount 
of $2,700, and the employer may deduct $2,500 of qualified family 
leave wages and $200 of health plan expenses (assuming such costs 
are not subject to capitalization). In addition, the employer’s in-
come tax deduction for any tax imposed by section 3111(a) or 
3221(a), the employer’s share of OASDI or RRTA tax, for such 
quarter will not be reduced.975 

Any wages taken into account in determining the credit under 
this provision are not taken into account for purposes of deter-
mining the section 45S credit. Thus, the employer may not claim 
a credit under section 45S with respect to the qualified family leave 
wages paid, but may be able to take a credit under section 45S 
with respect to any additional wages paid, provided the require-
ments of section 45S are met with respect to the additional wages. 

Under the provision an employer may elect, at such time and in 
such manner as provided by the Secretary of the Treasury (or the 
Secretary’s delegate), to have the provision not apply to the em-
ployer for a calendar quarter. The credit allowed under this provi-
sion does not apply to the Government of the United States, the 
government of any State or political subdivision thereof, or any 
agency or instrumentality of any of these entities. Under the provi-
sion, employers in the territories may claim the credit by filing 
their quarterly Federal employment tax returns. 

The provision provides that the Secretary of the Treasury (or the 
Secretary’s delegate) shall prescribe such regulations or other guid-
ance as may be necessary to carry out the purposes of the provi-
sion, including regulations or other guidance: (1) to prevent the 
avoidance of the purposes of the limitations under the provision; (2) 
to minimize compliance and record-keeping burdens under the pro-
vision; (3) providing for waiver of penalties for failure to deposit 
amounts in anticipation of the allowance of the credit under the 
provision; (4) for recapturing the benefit of credits determined 
under the provision in cases where there is a subsequent adjust-
ment to the credit; and (5) to ensure that the wages taken into ac-
count under the provision conform with the paid family leave re-
quired to be provided under the EFMLEA.976 With respect to 
clause (5), it is intended that the Secretary of the Treasury (or the 
Secretary’s delegate) be provided broad authority to ensure quali-
fied family leave wages under this provision includes paid sick time 
required to be paid under the EFMLEA.977 

Under the provision, amounts are appropriated to the OASDI 
Trust Funds and the Social Security Equivalent Benefit Account 
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978 Sec. 15A(a) (45 U.S.C. sec. 231n–1(a)). 
979 Notice 2020–54, 2020–31 I.R.B. 226, July 27, 2020. 
980 Within the meaning of sec. 1402. 
981 Division C of the bill. 

established under the Railroad Retirement Act of 1974 978 equal to 
the reduction in revenues to the Treasury by reason of the provi-
sion. Such amounts are transferred from the general fund at such 
times and in such manner as to replicate to the extent possible the 
transfers that would have occurred to the Trust Funds or Account 
had the provision not been enacted. 

The IRS has subsequently implemented this provision.979 

Effective Date 

The provision is effective on the date of enactment (March 18, 
2020). The provision applies for the period that begins on a date, 
within 15 days of the date of enactment, prescribed by the Sec-
retary of the Treasury (or the Secretary’s delegate) and that ends 
on December 31, 2020. 

4. Credit for family leave for certain self-employed individ-
uals (sec. 7004 of the Act) 

Explanation of Provision 

In general 
Under the provision, an eligible self-employed individual is al-

lowed an income tax credit for any taxable year for a qualified fam-
ily leave equivalent amount, as described below. An eligible self- 
employed individual is defined as an individual who regularly car-
ries on any trade or business 980 and would be entitled to receive 
paid leave during the taxable year under Division C of the bill, the 
Emergency Family and Medical Leave Expansion Act (‘‘EFMLEA’’), 
if the individual were an employee of an employer (other than him-
self or herself) that is subject to the requirements of the Act. 

The EFMLEA requires certain employers to provide public 
health emergency leave to employees under the Family and Med-
ical Leave Act of 1993 (‘‘FMLA’’).981 This requirement generally ap-
plies when an employee is unable to work or telework due to a 
need for leave to care for a son or daughter under age 18 because 
the school or place of care has been closed, or the child care pro-
vider is unavailable, due to a public health emergency. The bill de-
fines a public health emergency as an emergency with respect to 
COVID–19 declared by a Federal, State, or local authority. 

An employer that is required to provide this additional family 
and medical leave is allowed a tax credit in respect of the leave. 
In general, under the provision, a self-employed individual is al-
lowed a similar tax credit in situations in which a credit would be 
allowed if the individual were an employee of an employer subject 
to the leave requirements. 

The first 10 days of public health emergency leave required 
under the EFMLEA may consist of unpaid leave, after which paid 
leave is required. The paid leave is for the duration of the period 
provided in the EFMLEA, which is a maximum of 10 weeks. The 
amount of required paid leave under the provision is based on an 
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982 Division C of the bill. 
983 Any refund due to an individual is treated in the same manner as a refund due from a 

credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Secretary of the 
Treasury for refunding such amounts. 

984 As defined by sec. 7003(c) of the bill, described above. 
985 ($5,000 + $9,000) ¥ $10,000 = $4,000. 
986 $5,000 ¥ $4,000 = $1,000. 

amount not less than two-thirds of an employee’s regular rate of 
pay, and the number of hours the employee would otherwise be 
normally scheduled to work. Additional guidance is provided for 
employees with varying schedules. The paid leave mandated by the 
EFMLEA may not exceed $200 per day and $10,000 in the aggre-
gate. 

Qualified family leave equivalent amount 
The qualified family leave equivalent amount with respect to an 

eligible self-employed individual is an amount equal to the number 
of days (up to 50) during the taxable year that the self-employed 
individual cannot perform services for which that individual would 
be entitled to paid leave pursuant to the EFMLEA 982 (if the indi-
vidual were employed by an employer), multiplied by the lesser of 
two amounts: (1) 67 percent of the average daily self-employment 
income of the individual for the taxable year, or (2) $200. The indi-
vidual’s average daily self-employment income under the provision 
is an amount equal to the individual’s net earnings from self-em-
ployment for the year divided by 260. 

Additional rules 
The provision provides that the credit allowed is refundable.983 

No credit is allowed to an individual unless the individual main-
tains such documentation as the Secretary of the Treasury (or the 
Secretary’s delegate) may prescribe to establish that the individual 
is an eligible self-employed individual. 

If an eligible self-employed individual receives qualified family 
leave wages,984 the individual’s qualified family leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified family leave equiv-
alent amount and the qualified family leave wages received exceeds 
$10,000. For example, assume that an eligible self-employed indi-
vidual’s qualified family leave equivalent amount is $5,000, but the 
individual also works for an employer that is a covered employer 
under the EFMLEA and received qualified family leave wages of 
$9,000 to care for the individual’s son or daughter while school was 
closed due to COVID–19. The individual’s qualified family leave 
equivalent amount would be reduced by $4,000,985 resulting in a 
credit under the provision of $1,000.986 

Application of credit in certain territories 
Under the provision, the Secretary of the Treasury (or the Sec-

retary’s delegate) makes payments to each territory with a mirror 
Code tax system that relate to the cost of each territory’s credits 
for family leave for certain self-employed individuals. The Sec-
retary of the Treasury (or the Secretary’s delegate) makes similar 
payments to each non-mirror Code territory. 
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987 Notice 2020–54, 2020–31 I.R.B. 226, July 27, 2020. 

With respect to mirror Code territories, the Secretary of the 
Treasury (or the Secretary’s delegate) makes payments equal to the 
loss in revenue by reason of the application of the credit for family 
leave for certain self-employed individuals to the territory’s mirror 
Code. This amount is determined by the Secretary of the Treasury 
(or the Secretary’s delegate) based on information provided by the 
governments of the respective territories. 

With respect to Puerto Rico and American Samoa (non-mirror 
Code territories), the Secretary makes payments in an amount esti-
mated by the Secretary of the Treasury (or the Secretary’s dele-
gate) as being equal to the aggregate benefits that would have been 
provided to the residents of each territory from the credit for family 
leave for certain self-employed individuals if a mirror Code tax sys-
tem had been in effect in such territory. These payments will not 
be made unless the territory has a plan approved by the Secretary 
of the Treasury (or the Secretary’s delegate) to promptly distribute 
the payments to its residents. 

Regulatory authority 
The Secretary of the Treasury (or the Secretary’s delegate) is di-

rected to prescribe such regulations as are necessary to carry out 
the purposes of the provision, including (1) to prevent the avoid-
ance of the purposes of the bill, and (2) to minimize compliance and 
record-keeping burdens under the provision. 

The IRS has subsequently implemented this provision.987 

Effective Date 

The provision is effective on the date of enactment (March 18, 
2020). The only days that may be taken into account in deter-
mining the qualified family leave equivalent amount are days oc-
curring during the period beginning on a date selected by the Sec-
retary of the Treasury (or the Secretary’s delegate) which is during 
the 15-day period beginning on the date of enactment and ending 
on December 31, 2020. 

5. Special rule related to tax on employers (sec. 7005 of the 
Act) 

Explanation of Provision 

Under the provision, any wages or compensation required to be 
paid to employees by reason of the Emergency Family and Medical 
Leave Expansion Act (‘‘EFMLEA’’) or the Emergency Paid Sick 
Leave Act (‘‘EPSLA’’) are not considered wages for purposes of Old- 
Age, Survivors, and Disability Insurance (‘‘OASDI’’) tax or com-
pensation for purposes of Railroad Retirement Tax Act (‘‘RRTA’’) 
tax. As a result, no OASDI or RRTA taxes will be collected on such 
amounts from employers to be contributed to the OASDI or rail-
road retirement programs. 

The amount of the credit allowed by sections 7001 and 7003 of 
the bill is increased by the amount of tax imposed by section 
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988 Section 3111(b) imposes on the employer a Medicare hospital insurance excise tax of 1.45 
percent on all wages paid by the employer. 

989 Secs. 201 and 1817 of the Social Security Act, Pub. L. No. 74–271 as amended (42 U.S.C. 
secs. 401 and 1395i). Section 201, 42 U.S.C. sec. 402. This section appropriates to the OASI and 
DI trust funds 100 percent ‘‘the taxes imposed . . . by chapter 21 (other than sections 3101(b) 
and 3111(b) [i.e., current sections 3101(a) and 3111(a)]) of the Internal Revenue Code of 1954 
with respect to wages (as defined in section 3121 of such Code)’’ ‘‘determined by the Secretary 
of the Treasury by applying the applicable rates of tax under such subchapter or chapter 21 
(other than sections 3101(b) and 3111(b)) to such wages.’’ Accordingly, the amount appropriated 
is based on the tax rate in effect on wages as defined in the statute. Similarly, section 1817 
of the Social Security Act, 42 U.S.C. sec. 1395i, appropriates to the HI trust fund 100 percent 
of ‘‘the taxes imposed by sections 3101(b) and 3111(b) of the Internal Revenue Code of 1986 with 
respect to wages reported to the Secretary of the Treasury or his delegate pursuant to subtitle 
F of such Code after December 31, 1965, as determined by the Secretary of the Treasury by 
applying the applicable rates of tax under such sections to such wages.’’ 

3111(b) 988 on qualified sick leave wages or qualified family leave 
wages, for which a credit is allowed under such section 7001 or 
7003, respectively. The no-double-benefit rule described above for 
sections 7001 and 7003 applies for purposes of this credit increase. 

The provision provides that amounts will be transferred to the 
Federal Old-Age and Survivors Insurance Trust Fund, the Federal 
Disability Insurance Trust Fund, and the Social Security Equiva-
lent Benefit Account from Treasury’s general fund in an amount 
equal to the reduction in revenues to the Treasury resulting from 
not treating such paid emergency sick leave and emergency family 
and medical leave as wages or compensation for employment tax 
purposes. Such amounts are to be transferred from the general 
fund at such times and in such manner as to replicate, to the ex-
tent possible, the transfers which would have occurred to such 
Trust Fund or Account had the provision not been enacted.989 

Effective Date 

The provision is effective on the date of enactment (March 18, 
2020). 
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990 H.R. 748. On March 25, 2020, the Senate passed an amendment in the nature of a sub-
stitute to a House bill introduced in January 2019. R The House passed the Senate amendment 
without amendment by voice vote on March 27, 2020. The President signed the bill the same 
day. 

PART SIX: CORONAVIRUS AID, RELIEF, AND ECONOMIC 
SECURITY (‘‘CARES’’) ACT (PUBLIC LAW 116–136) 990 

TITLE II—ASSISTANCE FOR AMERICAN WORKERS, 
FAMILIES, AND BUSINESSES 

Subtitle B—Rebates and Other Individual Provisions 

1. 2020 recovery rebates for individuals (sec. 2201 of the Act 
and sec. 6428 of the Code) 

Present Law 

In general 
A United States citizen or resident alien generally is subject to 

the U.S. individual income tax on his or her worldwide taxable in-
come. Taxable income equals the taxpayer’s total gross income less 
certain exclusions, exemptions, and deductions. In determining tax-
able income, an individual may claim either a standard deduction 
or itemized deductions. 

An individual’s income tax liability is determined by computing 
his or her regular income tax liability (and any additional tax li-
abilities such as self-employment taxes or household employment 
taxes) and, if applicable, alternative minimum tax liability. After 
computing income tax liability, all withholding and estimated tax 
payments as well as other available credits are applied to deter-
mine whether there is a balance due (i.e., tax owed for that year) 
or an overpayment that may be refunded for that taxable year. 

There is no permanent provision under present law that author-
izes rebates to individuals during a taxable year. As part of the 
Economic Stimulus Act of 2008, Congress enacted a temporary 
stimulus provision under former section 6428. An overview of the 
computation of individual income tax liability, credits, and former 
section 6428 is described below. 

Income tax liability 
Regular income tax liability is determined by applying the reg-

ular income tax rate schedules (or tax tables) to the individual’s 
taxable income. The regular income tax rate schedules are divided 
into several ranges of income, known as income brackets, and the 
statutory tax rate on an additional dollar of income (referred to as 
the ‘‘marginal tax rate’’) increases as the individual’s income in-
creases from one bracket to the next. The income bracket amounts 
are adjusted annually for inflation. Separate rate schedules apply 
based on filing status: single individuals (other than heads of 
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991 See secs. 37, 6401, 6402. 
992 See sec. 6402(a). 
993 Secs. 31–37. 
994 Sec. 6402(a) allows such offset at the discretion of the Secretary. 
995 Sec. 6402(c), (d), (e), and (f). 
996 Sec. 24. 
997 Sec. 152(c). 
998 Sec. 24(e) and (h)(7). 

households and surviving spouses), heads of households, married 
individuals filing joint returns (including surviving spouses), mar-
ried individuals filing separate returns, and estates and trusts. 

Lower rates may apply to capital gains and certain dividends 
(‘‘qualified dividends’’) than the rates generally applicable to wages 
and other so-called ‘‘ordinary income.’’ Additional taxes not based 
on the income brackets may also be owed by the individual for the 
taxable year, such as self-employment tax or household employ-
ment taxes. 

Refunds and refundable tax credits 

In general 
An individual may reduce his or her income tax liability by avail-

able income tax credits. In some instances, a credit is wholly or 
partially refundable. That is, if the amount of a taxpayer’s refund-
able income tax credits exceeds the taxpayer’s income tax liability 
(net of other nonrefundable credits), such credits create an overpay-
ment, which may generate a refund or be credited against any 
other internal revenue tax liability.991 A refund or credit is author-
ized for a taxable year only if an overpayment exists, that is, if the 
amounts paid or deemed paid exceed the tax liability for that 
year.992 The refundable tax credits that may generate a refund in-
clude (i) actual remittances or withheld taxes and (ii) credits that 
deem payments to have been made.993 Two major refundable cred-
its are the child tax credit and the earned income tax credit. 

All other credits are nonrefundable in that they may reduce or 
eliminate income tax liability but may not cause this liability to de-
crease below zero. Even if an overpayment exists for a year, a re-
fund may be withheld to offset against tax liabilities from other 
taxable periods 994 or against certain nontax debts.995 

Child tax credit 
An individual may claim a tax credit of $2,000 for each quali-

fying child under the age of 17.996 Generally, under section 152, a 
qualifying child must have the same principal place of abode as the 
taxpayer for more than half of the taxable year, must not provide 
over half of his or her own support for the taxable year, must not 
file a joint return for the taxable year, and must satisfy a relation-
ship test.997 To satisfy the relationship test, the child must be the 
taxpayer’s son, daughter, stepson, stepdaughter, brother, sister, 
stepbrother, stepsister, adopted child, foster child, or a descendant 
of any such individual. The credit is phased out and reduced to 
zero at higher-income levels. A child who is not a citizen, national, 
or resident of the United States may not be a qualifying child. 

No credit is allowed unless the individual includes the name and 
Social Security Number (‘‘SSN’’) of each qualifying child on the in-
dividual’s income tax return.998 For this purpose, the SSN must be 
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999 Sec. 24(h)(7). 
1000 Families with three or more children may determine the additional child tax credit by tak-

ing the greater of (1) the earned income formula, or (2) the alternative formula (i.e., the amount 
by which the taxpayer’s Social Security taxes exceed the taxpayer’s earned income tax credit). 

1001 Sec. 932 and former sec. 935. 
1002 The tax laws of American Samoa follow, with certain modifications, the Internal Revenue 

Code as in effect December 31, 2000. See Am. Sam. Code Ann. Sec. 11.0404. 

issued by the Social Security Administration before the due date of 
the return (including extensions) and must be issued to a citizen 
of the United States or pursuant to a provision of the Social Secu-
rity Act relating to the lawful admission for employment in the 
United States.999 

To the extent the child tax credit exceeds the taxpayer’s tax li-
ability, the taxpayer is eligible for a refundable credit (the addi-
tional child tax credit) equal to 15 percent of earned income in ex-
cess of $2,500,1000 not to exceed $1,400 per child in 2020. The max-
imum amount of the refundable portion of the credit is indexed for 
inflation. 

Tax treatment of the U.S. territories 
Citizens of the United States are generally subject to Federal in-

come tax on their U.S. and foreign income regardless of whether 
they live in a U.S. State, the District of Columbia, a foreign coun-
try, or a U.S. territory. Residents of the U.S. territories are gen-
erally subject to the Federal income tax system based on their sta-
tus as U.S. citizens or residents in the territories, with certain spe-
cial rules for determining residence and source of income specific 
to the territory. 

The application of the Federal tax rules to the territories varies 
from one territory to another. Three territories, Guam, the Com-
monwealth of the Northern Mariana Islands, and the U.S. Virgin 
Islands, are referred to as mirror Code territories because the Code 
serves as the internal tax law of those territories (substituting the 
particular territory for the United States wherever the Code refers 
to the United States). A resident of one of those territories gen-
erally files a single tax return only with the territory of which the 
individual is a resident, and not with the United States.1001 Income 
tax paid by a bona fide resident of a mirror Code territory gen-
erally is allocated between the U.S. government and the territory 
government under special rules administered by the U.S. Treasury 
Department and the revenue authority of the territory government. 

American Samoa and Puerto Rico, by contrast, are non-mirror 
Code territories. These two territories have their own internal tax 
laws,1002 and a resident of either American Samoa or Puerto Rico 
may be required to file income tax returns with both the territory 
of residence and the United States. In general, U.S.-source income 
and other income from outside the territory of residence is included 
on a U.S. income tax return, and income from sources within the 
territory of residence is reported on the territory income tax return. 

Residents of the territories may be eligible for refundable income 
tax credits. Under which law (the Code, a mirror Code, or the in-
ternal tax law of a non-mirror Code territory) and by which method 
(filing with the Internal Revenue Service or with the territory rev-
enue authority) a territory resident claims a refundable credit var-
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1003 Pub. L. No. 110–185, sec. 101 (Feb. 13, 2008). The 2008 recovery rebate, codified as sec-
tion 6428, was later repealed as deadwood in Pub. L. No. 113–295, sec. 221(a)(112)(A), December 
19, 2014. 

1004 An eligible individual was any individual other than: (1) a nonresident alien; (2) an estate 
or trust; or (3) a dependent. 

1005 Net income tax liability was defined as the excess of the sum of the individual’s regular 
tax liability and alternative minimum tax over the sum of all nonrefundable credits (other than 
the child tax credit). 

1006 Qualifying income was defined as the sum of the eligible individual’s: (a) earned income; 
(b) Social Security benefits; and (c) veteran’s payments. The definition of earned income had the 
same meaning as the definition for purposes of the earned income tax credit at that time, except 
that it did not include net earnings from self-employment that are not taken into account in 
computing taxable income. 

ies from one credit to another. The U.S. Treasury reimburses terri-
tory governments for the costs of some refundable credits. 

2008 recovery rebates for individuals 
As part of the Economic Stimulus Act of 2008,1003 Congress en-

acted a one-time recovery rebate income tax credit for 2008. The 
credit was refundable, and most taxpayers received advance re-
funds before filing their 2008 Federal income tax returns. 

Eligibility for and computation of rebate credit 
The credit was the sum of two components, a basic component 

and a qualifying child component. Eligible individuals 1004 were al-
lowed a basic component equal to the greater of: 

• Net income tax liability,1005 not to exceed $600 ($1,200 in 
the case of a joint return), or 

• $300 ($600 in the case of a joint return) if the eligible indi-
vidual had (1) qualifying income 1006 of at least $3,000 or (2) 
a net income tax liability of at least $1 and gross income great-
er than the sum of the applicable basic standard deduction 
amount and one personal exemption (two personal exemptions 
for a joint return). 

An eligible individual was any individual other than: (1) a non-
resident alien; (2) an estate or trust; or (3) a dependent. 

If an individual was eligible for any amount of the basic compo-
nent, the individual also may have been eligible for the qualifying 
child component of $300 for each qualifying child of such indi-
vidual. For these purposes, the child tax credit definition of a quali-
fying child applied. 

The amount of the credit was phased out at a rate of five percent 
of adjusted gross income (‘‘AGI’’) above certain income levels. The 
beginning point of this phaseout range was $75,000 of AGI 
($150,000 in the case of joint returns). 

To be eligible for the credit, taxpayers—including both married 
spouses filing a joint return—had to provide an SSN. There was a 
limited exception to the SSN requirement where one spouse was a 
member of the Armed Forces of the United States at any time dur-
ing the taxable year. In addition, any qualifying child had to have 
an SSN to qualify for purposes of the qualifying child credit compo-
nent. Any credit amount allowed for a qualifying child in the case 
of a taxpayer claiming an individual as a qualifying child but pro-
viding an SSN for the individual associated with an individual too 
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1007 In the event of a mathematical or clerical error, the IRS may assess additional tax with-
out issuance of a notice of deficiency as otherwise required. Sec. 6213(b). 

1008 The IRS issued more than $96 billion in advance payments to more than 119 million indi-
viduals during 2008. In addition, it issued more than $8.5 billion in recovery rebate credits 
(claimed on taxpayers’ 2008 tax returns) to almost 21 million taxpayers as of April 17, 2009. 
Treasury Inspector General for Tax Administration, ‘‘Evaluation of the Planning, Computation, 
and Issuance of the Recovery Rebate Credit’’ (Sept. 9, 2009), available at https:// 
www.treasury.gov/tigta/auditreports/2009reports/200940129fr.pdf. 

1009 IRS Notice 2008–28 created a mechanism for certain individuals not otherwise required 
to file an income tax return to receive an advance refund amount. 2008–10 I.R.B. 546. Such 
taxpayers were instructed to file a Form 1040A with specific information entered to allow the 
IRS to compute the advance refund amount. Revenue Procedure 2008–21 provided additional 
guidance regarding how to electronically file the form. 2008–12 I.R.B. 657. 

old to be a qualifying child was treated as a mathematical or cler-
ical error.1007 

Advance payments of recovery rebate 
Most taxpayers were allowed the recovery rebate credit in the 

form of an advance refund amount during 2008, issued either as 
a direct deposit or as a check from Treasury.1008 The amount of the 
advance refund was computed in the same manner as the credit, 
except that it was done on the basis of tax returns filed for 2007 
(instead of 2008). Accordingly, the advance refund amount was 
based on a taxpayer’s filing status, number of qualifying children, 
AGI, net income tax liability, and qualifying income as reported for 
2007. Taxpayers that did not file a 2007 income tax return did not 
receive the advance refund amount but could claim the recovery re-
bate amount on their 2008 income tax returns.1009 

On their 2008 income tax returns, taxpayers could reconcile the 
recovery rebate amount (using 2008 information) with any advance 
refund amount received during 2008 (using 2007 information). If 
the recovery rebate amount less the advance refund amount was a 
positive number (because, for example, the taxpayer paid no tax in 
2007 but paid tax in 2008), the taxpayer was allowed that amount 
as a refundable credit against 2008 tax liability. If, however, the 
result was negative (because, for example, the taxpayer paid tax in 
2007 but owed no tax for 2008), that negative amount did not in-
crease the taxpayer’s tax liability in 2008. Failure to reduce the re-
covery rebate amount by any advance refund amount was treated 
as a mathematical or clerical error. 

Additional provisions 
The Economic Stimulus Act of 2008 required Treasury to make 

payments to the U.S. territories to compensate them for the cost 
of the recovery rebate credit. To each mirror Code territory (Guam, 
the Commonwealth of the Northern Mariana Islands, and the U.S. 
Virgin Islands), Treasury was to make a payment in an amount 
equal to the aggregate amount of the credits allowable by reason 
of the provision to that territory’s residents against its income tax, 
based on information provided by the government of the respective 
territory. To each non-mirror Code territory (American Samoa and 
Puerto Rico), Treasury was to make a payment in an amount esti-
mated by Treasury as being equal to the aggregate credits that 
would have been allowed to residents of that territory if a mirror 
Code tax system had been in effect in that territory. The payment 
was not made to any territory without a mirror Code unless that 
territory had a plan that had been approved by the Secretary 
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1010 The Economic Stimulus Act of 2008 included a provision that any recovery rebate credit 
or refund allowed or made to an individual (including to any resident of a U.S. territory) was 
not taken into account as income and was not taken into account as resources for the month 
of receipt and the following two months for purposes of determining eligibility of such individual 
or any other individual for benefits or assistance, or the amount or extent of benefits or assist-
ance, under any Federal program or under any State or local program financed in whole or in 
part with Federal funds. A similar provision applicable to all tax refunds, including advance 
payments of refundable credits, was subsequently codified as section 6409. See infra footnote 
35. 

1011 Within two weeks of the enactment of the CARES Act on March 27, 2020, Treasury dis-
bursed more than 81 million payments totaling more than $147 billion. As of May 31, 2020, 
Treasury had disbursed 160.4 million payments totaling $269.3 billion. In total, Treasury dis-
bursed 161.9 million advance payments worth $271.4 billion. U.S. Government Accountability 
Office, ‘‘COVID–19, Opportunities to Improve Federal Response and Recovery Efforts,’’ GAO–20– 
625, June 2020, at 25; IRS, ‘‘SOI Tax Stats—Coronavirus Aid, Relief, and Economic Security 
(CARES Act) Statistics, available at https://www.irs.gov/statistics/soi-tax-stats-coronavirus-aid- 
relief-and-economic-security-act-cares-act-statistics (last visited January 28, 2021). 

1012 Sec. 6428(a). 
1013 Sec. 6428(d). 

under which the territory would promptly distribute the payment 
to its residents. A taxpayer who was allowed a credit, or received 
a payment under a credit-related plan, from the taxpayer’s terri-
tory government was not allowed the recovery rebate credit under 
the Code. 

The Economic Stimulus Act of 2008 did not alter any of the offset 
authority under the law in effect at the time. As such, any overpay-
ment resulting from the recovery rebate credit was subject to the 
refund offset provisions for tax debts and for certain non-tax 
debts.1010 

Explanation of Provision 

In response to the economic and health crises in 2020, Congress 
enacted a refundable income tax credit for individuals that is 
advanceable to eligible individuals, as described below. 

In general 
The provision provides a one-year refundable income tax credit 

for 2020, referred to as the 2020 recovery rebate. The credit is re-
ferred to as a rebate because it includes rules, described below, 
under which the Secretary of the Treasury (herein ‘‘Secretary’’) 
makes an advance payment to a taxpayer for the amount of the 
credit (determined based on prior year filing characteristics or 
other information) before the taxpayer files a 2020 Federal income 
tax return.1011 The IRS refers to such advance payments as eco-
nomic impact payments. 

An eligible individual is allowed a refundable income tax credit 
for the first taxable year beginning in 2020 equal to the sum of: 

• $1,200 ($2,400 in the case of a joint return), and 
• $500 for each qualifying child of such individual.1012 

An eligible individual is any individual other than (1) a non-
resident alien, (2) an estate or trust, or (3) a dependent.1013 For 
these purposes, the child tax credit definition of a qualifying child 
applies (generally, a qualifying child as defined in section 152 who 
is under the age of 17). 

Unlike the 2008 recovery rebate credit, there are no eligibility re-
quirements related to minimum levels of qualifying income, gross 
income, or net tax liability. 
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1014 Sec. 6428(c). 
1015 For example, a married couple that files jointly with two qualifying children and has an 

AGI below the phaseout range would be entitled to a recovery rebate credit of $3,400 ($2,400 
+ $500 + $500). If that couple’s AGI was $175,000, the credit would be $2,150 ($3,400 ¥ .05 
* ($175,000 ¥ $150,000)). The credit would be fully phased out for this couple at $218,000 of 
AGI. 

1016 Sec. 6428(g). 
1017 Sec. 24(h)(7). 
1018 This SSN rule is based on the child tax credit SSN rule in section 24(h)(7). See also sec. 

205(c)(2)(B)(i)(I) (or that portion of subclause (III) that relates to subclause (I)) of the Social Se-
curity Act. 

1019 To the extent it has bank information from payment of a prior refund or for receipt of 
Federal benefits, Treasury generally uses an individuals’ most recent direct deposit information 
to expedite delivery of these amounts rather than mailing the rebate checks. IRS, ‘‘Economic 
Impact Payment Information Center—Topic D: Receiving My Payment, Q D3, D9, https:// 
www.irs.gov/newsroom/economic-impact-payment-information-center-topic-d-receiving-my-pay-

Continued 

The amount of the credit is phased out at a rate of five percent 
of AGI above certain threshold amounts.1014 The threshold amount 
at which the credit begins to phase out is $150,000 of AGI for joint 
filers, $112,500 of AGI for head of household filers, and $75,000 of 
AGI for all other filers.1015 Thus, the credit is fully phased out (i.e., 
reduced to zero) for joint filers with no children at $198,000 of AGI 
and for a single filer at $99,000 of AGI. 

Identification number requirement 
No credit is allowed to an individual who does not include a valid 

identification number on the individual’s income tax return.1016 In 
the case of a joint return that does not include valid identification 
numbers for both spouses, no credit is allowed. In addition, a quali-
fying child shall not be taken into account in determining the 
amount of the credit if a valid identification number for the child 
is not included on the return. 

For purposes of this requirement, a valid identification number 
is an SSN as defined for purposes of the child tax credit,1017 which 
means it must be issued by the Social Security Administration be-
fore the due date of the return (including extensions) to a citizen 
of the United States or pursuant to a provision of the Social Secu-
rity Act relating to the lawful admission for employment in the 
United States.1018 Two exceptions to this requirement are provided. 
First, an adoption identification number is considered a valid iden-
tification number in the case of a qualifying child who is adopted 
or placed for adoption. Second, when a married couple files a joint 
return and at least one spouse was a member of the Armed Forces 
of the United States during the taxable year for which the return 
is filed, only one spouse is required to provide a valid identification 
number. 

The failure to provide a correct valid identification number is 
treated as a mathematical or clerical error. If a taxpayer claims an 
individual as a qualifying child, but based on the SSN provided the 
individual is too old to be a qualifying child, the provision of the 
SSN is treated as a mathematical or clerical error. 

Advance payments of the recovery rebate credit 
A taxpayer may receive the recovery rebate credit as an advance 

refund in the form of a direct deposit to their bank account or as 
a check or prepaid debit card issued by the Secretary during cal-
endar year 2020.1019 The amount of the advance refund is com-
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ment (updated May 15, 2020). Treasury has created an online portal for individuals to provide 
direct deposit information to the IRS for this purpose where the IRS may not have such infor-
mation. IRS, ‘‘Treasury, IRS unveil online application to help with Economic Impact Payments; 
Get My Payment allows people to provide direct deposit information and gives payment date,’’ 
IR–2020–72 (April 15, 2020), available at https://www.irs.gov/newsroom/treasury-irs-unveil-on-
line-application-to-help-with-economic-impact-payments. 

1020 Sec. 6428(f). 
1021 Sec. 6428(f)(5)(B). 
1022 IRS, ‘‘Economic impact payments: what you need to know,’’ IR–2020–61 (March 30, 2020), 

available at https://www.irs.gov/newsroom/economic-impact-payments-what-you-need-to-know. 
1023 IRS, ‘‘Supplemental Security Income recipients will receive automatic Economic Impact 

Payments,’’ IR–2020–73 (April 15, 2020), available at https://www.irs.gov/newsroom/supple-
mental-security-income-recipients-will-receive-automatic-economic-impact-payments-step-follows- 
work-between-treasury-irs-social-security-administration; IRS, ‘‘Veterans Affairs recipients will 
receive automatic Economic Impact Payments,’’ IR–2020–75 (April 17, 2020), available at https:// 
www.irs.gov/newsroom/veterans-affairs-recipients-will-receive-automatic-economic-impact-pay-
ments-step-follows-work-between-treasury-irs-va. 

1024 Rev. Proc. 2020–28, 2020–19 I.R.B. 792; IRS, ‘‘Treasury, IRS launch new tool to help non- 
filers register for Economic Impact Payments,’’ IR–2020–69 (April 10, 2020), available at https:// 
www.irs.gov/newsroom/treasury-irs-launch-new-tool-to-help-non-filers-register-for-economic-im-
pact-payments. In September 2020, the IRS reported that more than 7 million people had used 
the non-filer tool to register for a payment. IRS, ‘‘IRS releases state-by-state breakdowns of 
nearly 9 million non-filers who will be mailed letters about Economic impact Payments, IR– 
2020–214, September 17, 2020, available at https://www.irs.gov/newsroom/irs-releases-state-by- 
state-breakdown-of-nearly-9-million-non-filers-who-will-be-mailed-letters-about-economic-impact- 
payments. 

Federal benefit recipients also could use the web tool for non-filers to enter information re-
garding any qualifying children to claim the additional $500 per child payment as an advance 
refund. IRS, ‘‘IRS takes new steps to ensure people with children receive $500 economic impact 
payments,’’ IR–2020–180 (August 14, 2020), available at https://www.irs.gov/newsroom/irs-takes- 
new-steps-to-ensure-people-with-children-receive-500-economic-impact-payments; IRS, ‘‘Register 
by Nov. 21 to get an Economic Impact Payment,’’ IR–2020–260, November 19, 2020, available 
at https://www.irs.gov/newsroom/register-by-nov-21-to-get-an-economic-impact-payment-same- 
deadline-for-federal-beneficiaries-to-get-missed-500-per-child-payments. 

Under the provision, the Secretary (or the Secretary’s delegate) is directed to conduct a public 
awareness campaign, in coordination with the Commissioner of Social Security and the heads 

puted in the same manner as the recovery rebate credit, except 
that the calculation is made on the basis of the income tax return 
filed for 2019 (instead of 2020), if available, or otherwise on the 
basis of the income tax return filed for 2018.1020 Accordingly, the 
advance refund amount generally is based on a taxpayer’s filing 
status, number of qualifying children, and AGI as reported for 2019 
or 2018. The Secretary is directed to issue advance refunds as rap-
idly as possible. 

If a taxpayer has not filed an income tax return for 2019 or 2018, 
in administering the advance refund the Secretary is authorized to 
use information with respect to that taxpayer that is provided on 
a 2019 Form SSA–1099, Social Security Benefit Statement, or a 
2019 Form RRB–1099, Social Security Equivalent Benefit State-
ment.1021 Recipients of these forms include Social Security retire-
ment, disability, and survivor benefit recipients and railroad retir-
ees who are not otherwise required to file a Federal income tax re-
turn. An individual in one of these categories is allowed a $1,200 
payment per person without the necessity of a return filing or 
other action.1022 

Supplemental Security Income recipients and recipients of com-
pensation and benefit payments from the Department of Veterans 
Affairs similarly are allowed $1,200 per-person payments automati-
cally without the requirement of filing a return or taking other ac-
tion.1023 Other taxpayers who did not have a return-filing obliga-
tion could register to receive the advance refund by filing a sim-
plified tax return using the ‘‘non-filer portal,’’ a web tool developed 
by the IRS, or could use a simplified Federal income tax return fil-
ing procedure for taxable year 2019.1024 
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of other relevant Federal agencies, to provide information regarding the availability of the recov-
ery rebate credit, including information with respect to individuals who may not have filed a 
tax return for 2019 or 2018. Among other actions, the IRS mailed letters to approximately nine 
million individuals who typically are not required to file Federal income tax returns but may 
qualify for an advance refund. IRS, ‘‘IRS to mail special letter to estimated 9 million non-filers, 
urging them to claim Economic Impact Payments by Oct. 15 at IRS.gov, IR–2020–203, Sep-
tember 8, 2020, available at https://www.irs.gov/newsroom/irs-to-mail-special-letter-to-estimated- 
9-million-non-filers-urging-them-to-claim-economic-impact-payment-by-oct-15-at-irsgov. 

1025 Sec. 6428(e). 
1026 Under section 6409, the recovery rebate credit is disregarded in the administration of Fed-

eral programs and Federally assisted programs. Any refund due to the credit, including any ad-
vance payment of the credit, is not taken into account as income and is not taken into account 
as resources for a period of 12 months from receipt for purposes of determining eligibility for 
benefits or assistance under any Federal program or under any State or local program financed 
with Federal funds. 

The amount of the recovery rebate credit allowed on a taxpayer’s 
2020 income tax return (based on 2020 information) must be re-
duced (but not below zero) by any advance refund received during 
2020 (based on 2019 or 2018 information).1025 If the recovery re-
bate amount less the advance refund is a positive number (because, 
for example, a qualifying child was born to the taxpayer during 
2020), the taxpayer is allowed that difference as a refundable credit 
against 2020 income tax liability. If, however, the result is negative 
(because, for example, the taxpayer’s AGI was higher in 2020 and 
was in the phaseout range), the taxpayer’s 2020 tax liability is not 
increased by that negative amount. In addition, an eligible tax-
payer who did not receive an advance refund may claim the recov-
ery rebate amount on his or her 2020 income tax return. A tax-
payer’s failure to reduce the recovery rebate amount by an advance 
refund is treated as a mathematical or clerical error. The advance 
refund is not includible in gross income.1026 

The Secretary may not issue an advance refund after December 
31, 2020. Within 15 days of distribution of the advance refund, the 
Secretary is required to send a notice by mail to the taxpayer’s last 
known address that indicates the method by which the payment 
was made, the amount of such payment, and a phone number at 
the IRS to report any failure to receive such payment. 

Treatment of the U.S. territories 
The provision directs the Secretary to make payments to each 

mirror Code territory (Guam, the Commonwealth of the Northern 
Mariana Islands, and the U.S. Virgin Islands) that relate to the 
cost (if any) of each territory’s recovery rebate credit. The Secretary 
is further directed to make similar payments to each non-mirror 
Code territory (American Samoa and Puerto Rico). 

The provision requires the Secretary to pay to each mirror Code 
territory amounts equal to the aggregate amount of the credits al-
lowable by reason of the provision to that territory’s residents 
against its income tax. Such amounts are determined by the Sec-
retary based on information provided by the government of the re-
spective territory. 

To each non-mirror Code territory, the provision requires the 
Secretary to pay amounts estimated by the Secretary as being 
equal to the aggregate credits that would have been allowed to 
residents of that territory if a mirror Code tax system had been in 
effect in that territory. Accordingly, the amount of each payment 
to a non-mirror Code territory is an estimate of the aggregate 
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1027 Sec. 6402(c). Following distribution of a significant share of the advance payments, the 
IRS announced that it would issue catch-up payments to individuals where such individual’s 
portion of the payment had been diverted to pay a spouse’s past-due child support. IRS, ‘‘50,000 
spouses to get catch-up Economic Impact Payments,’’ IR–2020–192, August 25, 2020, available 
at, https://www.irs.gov/newsroom/irs-50000-spouses-to-get-catch-up-economic-impact-payments; 
IRS, ‘‘Economic Impact Payment Information Center—Topic D: Receiving My Payment,’’ Q&A 
D2, available at, https://www.irs.gov/newsroom/economic-impact-payment-information-center- 
topic-d-receiving-my-payment. 

1028 Sec. 464(c) of the Social Security Act, 42 U.S.C. sec. 664(c). 

amount of the credits that would be allowed to the territory’s resi-
dents if the credit provided by the provision to U.S. residents were 
provided by the territory to its residents. This payment will not be 
made to any U.S. territory unless it has a plan that has been ap-
proved by the Secretary under which the territory will promptly 
distribute the payment to its residents. 

No credit against U.S. income taxes is permitted under the provi-
sion for any person to whom a credit is allowed against territory 
income taxes as a result of the provision (i.e., under that territory’s 
mirror income tax). Similarly, no credit against U.S. income taxes 
is permitted for any person who is eligible for a payment under a 
non-mirror Code territory’s plan for distributing to its residents the 
payment described above from the U.S. Treasury. 

Exception from reduction or offset 
Any overpayment resulting from the recovery rebate credit or 

from similar payments to residents of the U.S. territories is not 
subject to reduction or offset by other assessed Federal taxes that 
would otherwise be subject to levy or collection. In addition, the 
overpayments resulting from these credits are not subject to offset 
for other taxes or non-tax debts owed to the Federal government 
or State governments. 

As an exception to the above rule, an overpayment resulting from 
the recovery rebate credit is subject to the offset against overpay-
ments of the amount of any past-due support.1027 The term past- 
due support means the amount of a delinquency, determined under 
a court order, or an order of an administrative process established 
under State law, for support and maintenance of a child (whether 
or not a minor), or of a child (whether or not a minor) and the par-
ent with whom the child is living.1028 The State must have notified 
the Secretary of the taxpayer’s delinquency in order for the offset 
to apply. If the offset applies, the Secretary remits the offset 
amount to the State collecting such support and notifies the tax-
payer of the remittance. The offset of past-due child support applies 
before any other reductions allowed by law and before the crediting 
of the overpayment to the taxpayer’s future tax liability. 

An overpayment resulting from the recovery rebate credit may be 
subject to claims by the taxpayer’s creditors under applicable State 
law or Federal bankruptcy law. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 
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1029 Secs. 401(a), 403(a), 403(b), 457(b) and 408. Under section 3405, distributions from these 
plans are generally subject to income tax withholding unless the recipient elects otherwise. In 
addition, certain distributions from a qualified retirement plan, a section 403(b) plan, or a gov-
ernmental section 457(b) plan are subject to mandatory income tax withholding at a 20-percent 
rate unless the distribution is rolled over. 

1030 Sec. 402(c)(8)(B). Eligible retirement plans also include annuity plans described in section 
403(a). 

1031 Sec. 72(t). The 10-percent early withdrawal tax does not apply to distributions from a gov-
ernmental section 457(b) plan. 

1032 Rev. Proc. 2020–46, 2020–45 I.R.B. 995, provides for a self-certification procedure (subject 
to verification on audit) that may be used by a taxpayer claiming eligibility for a waiver of the 
60-day requirement with respect to a rollover into a plan or IRA in certain specified cir-
cumstances. 

2. Special rules for use of retirement funds (sec. 2202 of the 
Act and sec. 72 of the Code) 

Present Law 

Distributions from tax-favored retirement plans 
A distribution from a tax-qualified plan described in section 

401(a) (a ‘‘qualified retirement plan’’), a tax-sheltered annuity plan 
(a ‘‘section 403(b) plan’’), an eligible deferred compensation plan of 
a State or local government employer (a ‘‘governmental section 
457(b) plan’’), or an individual retirement arrangement (an ‘‘IRA’’) 
generally is included in income for the year distributed.1029 These 
plans are referred to collectively as ‘‘eligible retirement plans.’’ 1030 
In addition, unless an exception applies, a distribution from a 
qualified retirement plan, a section 403(b) plan, or an IRA received 
before age 591⁄2 is subject to a 10-percent additional tax (referred 
to as the ‘‘early withdrawal tax’’) on the amount includible in in-
come.1031 

In general, a distribution from an eligible retirement plan may 
be rolled over to another eligible retirement plan within 60 days, 
in which case the amount rolled over generally is not includible in 
income. The IRS has the authority to waive the 60-day requirement 
if failure to waive the requirement would be against equity or good 
conscience, including cases of casualty, disaster, or other events be-
yond the reasonable control of the individual.1032 

The terms of a qualified retirement plan, section 403(b) plan, or 
governmental section 457(b) plan generally determine when dis-
tributions are permitted. However, in some cases, restrictions may 
apply to distributions before an employee’s termination of employ-
ment, referred to as ‘‘in-service’’ distributions. Despite such restric-
tions, an in-service distribution may be permitted under certain 
types of plans in the case of financial hardship or an unforeseeable 
emergency. 

Loans from tax-favored retirement plans 
Employer-sponsored retirement plans are permitted, but not re-

quired, to provide loans to participants. Unless the loan satisfies 
certain requirements in both form and operation, the amount of a 
retirement plan loan is a deemed distribution from the retirement 
plan. Among the requirements that the loan must satisfy are that 
(1) the loan amount must not exceed the lesser of 50 percent of the 
participant’s account balance or $50,000 (generally taking into ac-
count outstanding balances of previous loans), and (2) the loan’s 
terms must provide for a repayment period of not more than five 
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1033 Sec. 72(p). 
1034 See, e.g., sec. 20102 of Pub. L. No. 115–123 (providing relief in response to 2017 California 

wildfires); sec. 502 of Pub. L. No. 115–63 (providing relief in response to Hurricanes Harvey, 
Irma, and Maria); and former sec. 1400Q (providing relief in response to Hurricanes Katrina, 
Rita, and Wilma). For a more detailed description of the most recently enacted provision, see 
Joint Committee on Taxation, General Explanation of Certain Tax Legislation Enacted in the 
115th Congress (JCS–2–19), October 2019, pp. 22–26. 

1035 This exception also applies to an annuity plan described in section 403(a). The 10-percent 
early withdrawal tax generally does not apply to section 457 plans. Sec. 72(t)(1). 

1036 Dependent is defined in section 152. 

years (except for a loan specifically to purchase a home) and for 
level amortization of loan payments to be made not less frequently 
than quarterly.1033 Thus, if an employee stops making payments on 
a loan before the loan is repaid, a deemed distribution of the out-
standing loan balance generally occurs. A deemed distribution of an 
unpaid loan balance is generally taxed as though an actual dis-
tribution occurred, including being subject to a 10-percent early 
withdrawal tax, if applicable. A deemed distribution is not eligible 
for rollover to another eligible retirement plan. The rules generally 
do not limit the number of loans an employee may obtain from a 
plan except to the extent that any additional loan would cause the 
aggregate loan balance to exceed limitations. 

Tax-favored retirement plan compliance 
Tax-favored retirement plans are generally required to be oper-

ated in accordance with the terms of the plan document, and 
amendments to reflect changes to the plan generally must be 
adopted within a limited period. 

Disaster relief 
Congress has at times liberalized the plan distribution and loan 

provisions for individuals affected by certain natural disasters.1034 

Explanation of Provision 

Distributions and recontributions 
The provision allows an exception to the 10-percent early with-

drawal tax for a ‘‘coronavirus-related distribution’’ from a qualified 
retirement plan, a section 403(b) plan, or an IRA.1035 The provision 
also allows a taxpayer to include income attributable to a 
coronavirus-related distribution ratably over three years and to re-
contribute the amount of the distribution to an eligible retirement 
plan within three years. 

A ‘‘coronavirus-related distribution’’ is any distribution from a 
qualified retirement plan, section 403(b) plan, governmental section 
457(b) plan, or an IRA, made on or after January 1, 2020, and be-
fore December 31, 2020, to an individual (1) who was diagnosed 
with the virus SARS–CoV–2 or with coronavirus disease 2019 
(‘‘COVID–19’’) by a test approved by the Centers for Disease Con-
trol and Prevention; (2) whose spouse or dependent 1036 is diag-
nosed with such virus or disease by such a test; or (3) who experi-
ences adverse financial consequences as a result of being quar-
antined; being furloughed or laid off, or having work hours reduced 
due to such virus or disease; being unable to work due to lack of 
child care due to such virus or disease; closing or reducing hours 
of a business owned or operated by the individual due to such virus 
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1037 A coronavirus-related distribution is subject to income tax withholding unless the recipi-
ent elects otherwise. Mandatory 20-percent withholding does not apply. 

1038 For this purpose, qualified employer plan is defined in section 72(p)(4). 
1039 See sec. 72(p)(2)(A). 

or disease; or other factors as determined by the Secretary (or the 
Secretary’s delegate).1037 The administrator of the plan may rely on 
the individual’s certification that he or she satisfies the conditions 
described in clauses (1), (2), or (3) in determining whether any dis-
tribution is a coronavirus-related distribution. 

A plan is not treated as violating any Code requirement merely 
because it treats a distribution as a coronavirus-related distribu-
tion, provided that the aggregate amount of such distributions from 
plans maintained by the employer and members of the employer’s 
controlled group or affiliated service group does not exceed 
$100,000. Thus, a plan is not treated as violating any Code require-
ment merely because an individual might receive total distribu-
tions in excess of $100,000, taking into account distributions from 
plans of other employers or IRAs. A plan is not required to treat 
a distribution as a coronavirus-related distribution. 

Any amount required to be included in income as a result of a 
coronavirus-related distribution is included in income ratably over 
the three-year period beginning with the year of distribution unless 
the individual elects not to have ratable inclusion apply. 

Any portion of a coronavirus-related distribution may, at any 
time during the three-year period beginning the day after the date 
on which the distribution was received, be recontributed in one or 
more contributions to an eligible retirement plan to which a roll-
over can be made. Any amount recontributed within the three-year 
period is treated as a rollover and thus is not includible in income. 

For example, if an individual receives a coronavirus-related dis-
tribution in 2020, that amount is included in income, generally rat-
ably over the year of the distribution and the following two years 
and is not subject to the 10-percent early withdrawal tax. If, in 
2022, the amount of the coronavirus-related distribution is re-
contributed to an eligible retirement plan, the individual may file 
amended returns to claim a refund of the tax attributable to the 
amounts previously included in income. In addition, if a portion of 
the distribution has not yet been included in income at the time 
of the contribution, the remaining amount is not includible in in-
come. 

Loans 
The provision modifies the rules applicable to loans, providing 

that for a qualified individual, in order for the loan not to be treat-
ed as a distribution, the permitted maximum loan amount from a 
qualified employer plan 1038 during the 180-day period beginning on 
the date of enactment is the lesser of the present value of the non-
forfeitable accrued benefit of the employee under the plan or 
$100,000.1039 For this purpose, qualified individual has the same 
meaning as persons eligible to receive coronavirus-related distribu-
tions. 

In the case of a qualified individual with an outstanding loan 
from a qualified employer plan on or after the date of enactment, 
the provision delays by one year the due date for any repayment 
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1040 The required minimum distribution rules also apply to section 457(b) plans maintained 
by tax-exempt employers other than governmental employers. 

1041 Sec. 414(i). 

with respect to such loan, if the due date for the repayment other-
wise would fall during the period beginning on the date of enact-
ment and ending on December 31, 2020. Under the provision, any 
subsequent repayments are appropriately adjusted to reflect the 
delay in the earlier repayment due date and any interest accruing 
during that delay. The repayment delay is disregarded for purposes 
of the requirement that a loan be repaid within five years. 

Plan amendments 
A plan amendment made under the provision (or a regulation in-

terpreting the provision) may be retroactively effective if, in addi-
tion to the requirements described below, the amendment is made 
on or before the last day of the first plan year beginning on or after 
January 1, 2022 (or in the case of a governmental plan, January 
1, 2024), or a later date prescribed by the Secretary. The provision 
treats the plan as being operated in accordance with plan terms 
during the period beginning with the date the provision or regula-
tion takes effect (or the date specified by the plan if the amend-
ment is not required by the provision or regulation) and ending on 
the last permissible date for the amendment to be made (or, if ear-
lier, the date the amendment is adopted). For an amendment to be 
treated as retroactively effective, it must apply retroactively for 
that period, and the plan must be operated in accordance with the 
amendment during that period. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

3. Temporary waiver of required minimum distribution 
rules for certain retirement plans and accounts (sec. 2203 
of the Act and secs. 401 and 402 of the Code) 

Present Law 

Required minimum distributions 
Employer-provided qualified retirement plans and IRAs are sub-

ject to required minimum distribution rules. A qualified retirement 
plan for this purpose means a tax-qualified plan described in sec-
tion 401(a) (such as a defined benefit pension plan or a section 
401(k) plan), an employee retirement annuity described in section 
403(a), a tax-sheltered annuity described in section 403(b), and a 
plan described in section 457(b) that is maintained by a govern-
mental employer.1040 An employer-provided qualified retirement 
plan that is a defined contribution plan is a plan that provides (1) 
an individual account for each participant and (2) for benefits 
based on the amount contributed to the participant’s account and 
any income, expenses, gains, losses, and forfeitures of accounts of 
other participants which may be allocated to such participant’s ac-
count.1041 
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1042 The Setting Every Community Up for Retirement Enhancement Act of 2019 (‘‘SECURE 
Act’’), enacted as part of the Further Consolidated Appropriations Act, 2020, Pub. L. No. 116– 
94, Div. O, sec. 114, increased the age after which required minimum distributions must begin 
from 701⁄2 to 72, effective for distributions required to be made after December 31, 2019, with 
respect to individuals who attain age 701⁄2 after that date. 

1043 Treas. Reg. sec. 1.401(a)(9)–5. 
1044 Treas. Reg. sec. 1.401(a)(9)–9. 
1045 The SECURE Act provided special rules for required minimum distributions for defined 

contribution plans (including, for this purpose, IRAs), generally effective with respect to individ-
uals who die after December 31, 2019 (later effective dates apply to governmental plans and 
collectively bargained plans). For additional information, including rules applicable to defined 
contribution plans before the effective date of the SECURE Act, see the section describing sec-
tion 401 of the SECURE Act in Part Three of this document. 

Required minimum distributions generally must begin by April 1 
of the calendar year following the calendar year in which the indi-
vidual (employee or IRA owner) reaches age 72. Prior to January 
1, 2020, the age after which required minimum distributions were 
required to begin was 701⁄2.1042 Thus, for individuals who attained 
age 701⁄2 before January 1, 2020, required minimum distributions 
generally must begin by April 1 of the calendar year following the 
calendar year in which the individual attained age 701⁄2. In the 
case of an employer-provided qualified retirement plan, the re-
quired minimum distribution date for an individual who is not a 
five-percent owner of the employer maintaining the plan may be 
delayed to April 1 of the year following the year in which the indi-
vidual retires if the plan provides for this later distribution date. 
For all subsequent years, including the year in which the indi-
vidual was paid the first required minimum distribution by April 
1, the individual must take the required minimum distribution by 
December 31. 

For IRAs and defined contribution plans, the required minimum 
distribution for each year generally is determined by dividing the 
account balance as of the end of the prior year by the number of 
years in the distribution period.1043 The distribution period is gen-
erally derived from the Uniform Lifetime Table.1044 This table is 
based on the joint life expectancies of the individual and a hypo-
thetical beneficiary 10 years younger than the individual. For an 
individual with a spouse as designated beneficiary who is more 
than 10 years younger, the joint life expectancy of the couple is 
used (because the couple’s remaining joint life expectancy is longer 
than the length provided in the Uniform Lifetime Table). There are 
special rules in the case of annuity payments from an insurance 
contract. 

If an individual dies before the individual’s entire interest is dis-
tributed, and the individual has a designated beneficiary, unless 
the designated beneficiary is an eligible designated beneficiary, the 
individual’s entire account must be distributed within 10 years 
after the individual’s death. This rule applies regardless of whether 
the individual dies before or after the individual’s required begin-
ning date.1045 

In the case of an eligible designated beneficiary, the remaining 
required minimum distributions are distributed over the life of the 
beneficiary (or over a period not extending beyond the life expect-
ancy of such beneficiary). Such distributions must begin no later 
than December 31 of the calendar year immediately following the 
calendar year in which the individual dies. An eligible designated 
beneficiary is a designated beneficiary who is (1) the surviving 
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1046 Sec. 401(a)(9)(E)(ii). 
1047 Treas. Reg. sec. 1.401(a)(9)–5, A–5. 
1048 Sec. 401(a)(9)(H)(iv). 
1049 Treas. Reg. sec. 1.401(a)(9)–5, A–5(a). 
1050 Treas. Reg. sec. 1.401(a)(9)–3, Q&As 1, 2. 
1051 Treas. Reg. sec. 1.408–8, Q&A 5. 
1052 Sec. 4974(a). 
1053 Sec. 4974(d). 

spouse of the individual; (2) a child of the individual who has not 
reached majority; (3) disabled; (4) chronically ill; or (5) not more 
than 10 years younger than the individual.1046 If the eligible des-
ignated beneficiary is the individual’s spouse, commencement of 
distributions is permitted to be delayed until December 31 of the 
calendar year in which the deceased individual would have at-
tained age 72. The required minimum distribution for each year is 
determined by dividing the account balance as of the end of the 
prior year by a distribution period, which is determined by ref-
erence to the beneficiary’s life expectancy.1047 Special rules apply 
in the case of trusts for disabled or chronically ill beneficiaries.1048 

In the case of an individual who does not have a designated ben-
eficiary, if an individual dies on or after the individual’s required 
beginning date, the distribution period for the remaining required 
minimum distributions is equal to the remaining years of the de-
ceased individual’s single life expectancy, using the age of the de-
ceased individual in the year of death.1049 If an individual dies be-
fore the required beginning date, the individual’s entire account 
must be distributed no later than December 31 of the calendar year 
that includes the fifth anniversary of the individual’s death.1050 

A special after-death rule applies for an IRA if the beneficiary of 
the IRA is the surviving spouse. The surviving spouse is permitted 
to choose to calculate required minimum distributions both while 
the surviving spouse is alive and after death as though the sur-
viving spouse is the IRA owner, rather than a beneficiary.1051 

Roth IRAs are not subject to the minimum distribution rules dur-
ing the IRA owner’s lifetime. However, Roth IRAs are subject to 
the post-death minimum distribution rules that apply to traditional 
IRAs. For Roth IRAs, the IRA owner is treated as having died be-
fore the individual’s required beginning date. 

Failure to make a required minimum distribution triggers a 50- 
percent excise tax, payable by the individual or the individual’s 
beneficiary. The tax is imposed during the taxable year that begins 
with or within the calendar year during which the distribution was 
required.1052 The tax may be waived if the failure to distribute is 
reasonable error and reasonable steps are taken to remedy the vio-
lation.1053 

Eligible rollover distributions 
With certain exceptions, distributions from an employer-provided 

qualified retirement plan are eligible to be rolled over tax free into 
another employer-provided qualified retirement plan or an IRA. 
This can be achieved by contributing the amount of the distribution 
to the other plan or IRA within 60 days of the distribution, or by 
a direct payment by the plan to the other plan or IRA (referred to 
as a ‘‘direct rollover’’). Distributions that are not eligible for rollover 
include (i) any distribution that is one of a series of periodic pay-
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1054 Sec. 402(c)(4). Distributions that are not eligible rollover distributions also include dis-
tributions made upon hardship of the employee. 

1055 Sec. 401(a)(31). 
1056 Sec. 402(f). 
1057 Sec. 3405(c). This mandatory withholding does not apply to a distributee that is a bene-

ficiary other than a surviving spouse of an employee. 
1058 Defined contribution plan is defined in section 414(i). 

ments generally for a period of 10 years or more (or a shorter pe-
riod for distributions made for certain life expectancies) and (ii) any 
distribution to the extent that the distribution is a required min-
imum distribution.1054 

For any distribution that is eligible for rollover, an employer-pro-
vided qualified retirement plan must offer the distributee the right 
to have the distribution made in a direct rollover.1055 Before mak-
ing the distribution, the plan administrator must provide the dis-
tributee with a written explanation of the direct rollover right and 
related tax consequences.1056 Unless a distributee elects to have 
the distribution made in a direct rollover, the distribution is gen-
erally subject to mandatory 20-percent income tax withholding.1057 

Explanation of Provision 

Under the provision, no minimum distribution is required for cal-
endar year 2020 from an IRA or from an employer-provided quali-
fied retirement plan that is a defined contribution plan 1058 that is 
a tax-qualified plan described in section 401(a), an employee retire-
ment annuity described in section 403(a), a tax-sheltered annuity 
described in section 403(b), or a plan described in section 457(b) 
that is maintained by a governmental employer. The next required 
minimum distributions for these plans will be for calendar year 
2021. The provision waives the 2020 minimum distribution require-
ment for lifetime distributions to employees and IRA owners and 
for after-death distributions to beneficiaries. 

In the case of an individual whose required beginning date is 
April 1, 2020 (because, for example, the individual attained age 
701⁄2 in 2019), the provision waives the minimum distribution re-
quirement with respect to a distribution that would have been re-
quired to be made in 2020 on account of the distribution not having 
been made in 2019. 

In the case of an individual whose required beginning date is 
April 1, 2021 (because, for example, the individual attains age 72 
in 2020), the first year for which a minimum distribution would 
have been required is 2020. Under the provision, no distribution is 
required for 2020, and thus, no distribution will be required to be 
made by April 1, 2021. However, the provision does not change the 
individual’s required beginning date for purposes of determining 
the required minimum distribution for calendar years after 2020. 
Thus, for an individual whose required beginning date is April 1, 
2021, the required minimum distribution for 2021 will be required 
to be made no later than December 31, 2021. If the individual dies 
on or after April 1, 2021, the required minimum distribution for 
the individual’s beneficiary will be determined using the rule for 
death on or after the individual’s required beginning date. 
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1059 See sec. 401(a)(9)(B)(ii). 
1060 Sec. 61. 
1061 Sec. 62. In addition, alimony payments are generally deductible by the payor spouse for 

divorce and separation instruments executed before January 1, 2019. 
1062 Sec. 63(a) and (b). 
1063 Secs. 63(b)(3), (d)(3), and 199A. 

In the case of an individual who dies and whose interest is re-
quired to be distributed within five years,1059 under the provision, 
the five-year period is determined without regard to calendar year 
2020. For example, for an account with respect to an individual 
who died in 2018, the five-year period ends in 2024 instead of 2023. 

If, as a result of the provision, all or a portion of a 2020 distribu-
tion that would have been a required minimum distribution is in-
stead an eligible rollover distribution, the distribution (or portion 
thereof) is not treated as an eligible rollover distribution for pur-
poses of the direct rollover requirement, the requirement for notice 
and written explanation of the direct rollover requirement, or the 
mandatory 20-percent income tax withholding for eligible rollover 
distributions. Thus, for example, a plan may offer an individual a 
direct rollover of an eligible rollover distribution that would have 
been a required minimum distribution for 2020 (if not for this pro-
vision), but the plan is not required to offer a direct rollover. Simi-
larly, the plan is not required to provide the employee notice and 
a written explanation of the direct rollover requirement and is not 
required to withhold 20 percent from the distribution. The em-
ployee may roll over the distribution by contributing it to an eligi-
ble retirement plan within 60 days of the distribution. 

Effective Date 

The provision is effective for calendar years beginning after De-
cember 31, 2019. 

4. Allowance of partial above-the-line deduction for chari-
table contributions (sec. 2204 of the Act and sec. 62 of the 
Code) 

Present Law 

Adjusted gross income and taxable income of an individual 

Adjusted gross income 
Under the Code, gross income means ‘‘income from whatever 

source derived’’ except for certain items specifically exempt or ex-
cluded by statute.1060 An individual’s AGI is determined by sub-
tracting certain ‘‘above-the-line’’ deductions from gross income. 
These deductions include trade or business expenses, losses from 
the sale or exchange of property, contributions to a qualified retire-
ment plan by a self-employed individual, contributions to certain 
IRAs, certain moving expenses for members of the Armed Forces, 
and certain education-related expenses.1061 

Taxable income 
To determine taxable income, an individual reduces AGI by the 

applicable standard deduction or his or her itemized deduc-
tions,1062 and by the deduction for qualified business income.1063 
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1064 For 2020, the additional amount is $1,300 for married taxpayers (for each spouse meeting 
the applicable criterion) and surviving spouses. The additional amount for single individuals and 
heads of households is $1,650. If an individual is both elderly and blind, the individual is enti-
tled to two additional standard deductions, for a total additional amount (for 2020) of $2,600 
or $3,300, as applicable. 

1065 Sec. 170. 
1066 Sec. 170(b)(1)(H). 

A taxpayer may reduce AGI by the amount of the applicable 
standard deduction to arrive at taxable income. The basic standard 
deduction varies depending on a taxpayer’s filing status. For 2020, 
the amount of the standard deduction is $12,400 for a single indi-
vidual and for a married individual filing separately, $18,650 for a 
head of household, and $24,800 for married taxpayers filing jointly 
and for a surviving spouse. An additional standard deduction is al-
lowed with respect to any individual who is elderly (i.e., above age 
64) and/or blind.1064 The amounts of the basic standard deduction 
and the additional standard deductions are indexed annually for 
inflation. 

In lieu of taking the applicable standard deduction, an individual 
may elect to itemize deductions. The deductions that may be 
itemized include personal State and local income, property, and 
sales taxes (up to $10,000 annually ($5,000 for married taxpayers 
filing separately)), home mortgage interest (on mortgages up to cer-
tain specified dollar amounts), charitable contributions, certain in-
vestment interest, medical expenses (in excess of 7.5 percent of 
AGI), and casualty and theft losses attributable to Federally de-
clared disasters (in excess of 10 percent of AGI and in excess of 
$100 per loss). 

Itemized deduction for charitable contributions 
An income tax deduction is permitted for charitable contribu-

tions, subject to certain limitations that depend on the type of tax-
payer, the property contributed, and the recipient organization.1065 
For individuals, the deduction for charitable contributions is avail-
able only to a taxpayer who elects to itemize deductions. 

Charitable contributions of cash are deductible in the amount 
contributed. In general, contributions of capital gain property to a 
qualified charity are deductible at fair market value with certain 
exceptions. Capital gain property means any capital asset or prop-
erty used in the taxpayer’s trade or business the sale of which at 
its fair market value, at the time of contribution, would have re-
sulted in gain that would have been long-term capital gain. Con-
tributions of other appreciated property generally are deductible at 
the donor’s basis in the property. Contributions of depreciated 
property generally are deductible at the fair market value of the 
property. 

For individuals, in any taxable year, the amount deductible as a 
charitable contribution is limited to a percentage of the taxpayer’s 
contribution base. The applicable percentage of the contribution 
base varies depending on the type of recipient organization and 
property contributed. The contribution base is defined as the tax-
payer’s adjusted gross income computed without regard to any net 
operating loss carryback.1066 
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1067 Sec. 170(b)(1)(G)(ii) and (d). 
1068 Sec. 62(a)(22). 
1069 Sec. 62(f)(1). The $300 limit applies to the tax-filing unit. Thus, for example, married tax-

payers who file a joint return and do not elect to itemize deductions are allowed to deduct up 
to a total of $300 in qualified charitable contributions on the joint return. 

1070 Sec. 62(f)(2). 

Charitable contributions that exceed the applicable percentage 
limit generally may be carried forward for up to five years.1067 In 
general, contributions carried over from a prior year are taken into 
account after contributions for the current year that are subject to 
the same percentage limit. 

Explanation of Provision 

The provision permits an eligible individual to claim an above- 
the-line deduction in an amount not to exceed $300 for qualified 
charitable contributions made during a taxable year that begins in 
2020.1068 The above-the-line deduction is not available for contribu-
tions made during a taxable year that begins after 2020. An eligi-
ble individual is an individual who does not elect to itemize deduc-
tions.1069 Thus, a taxpayer taking the standard deduction, who ab-
sent the provision would not be able to deduct any charitable con-
tributions, may claim an above-the-line deduction for qualified 
charitable contributions. 

A qualified charitable contribution is a cash contribution for 
which a deduction is allowable under section 170 (determined with-
out regard to the percentage limitations under section 170(b)) that 
is paid to a charitable organization described in section 
170(b)(1)(A), other than contributions to (i) a supporting organiza-
tion described in section 509(a)(3) or (ii) for the establishment of a 
new, or maintenance of an existing, donor advised fund (as defined 
in section 4966(d)(2)).1070 Contributions of noncash property, such 
as securities, are not qualified contributions. Under the provision, 
qualified contributions must be to an organization described in sec-
tion 170(b)(1)(A); thus, contributions to, for example, a charitable 
remainder trust generally are not qualified contributions, unless 
the charitable remainder interest is paid in cash to an eligible 
charity during the applicable time period. A qualified charitable 
contribution does not include an amount that is treated as a con-
tribution in the taxable year by reason of being carried forward 
from a prior contribution year under section 170(b)(1)(G) or (d)(1). 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2019. 
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1071 Sec. 170. 

5. Modification of limitations on charitable contributions 
during 2020 (sec. 2205 of the Act and sec. 170 of the 
Code) 

Present Law 

In general 
An income tax deduction is permitted for charitable contribu-

tions, subject to certain limitations that depend on the type of tax-
payer, the property contributed, and the recipient organization.1071 

Charitable contributions of cash are deductible in the amount 
contributed. In general, contributions of capital gain property to a 
qualified charity are deductible at fair market value with certain 
exceptions. Capital gain property means any capital asset or prop-
erty used in the taxpayer’s trade or business the sale of which at 
its fair market value, at the time of contribution, would have re-
sulted in gain that would have been long-term capital gain. Con-
tributions of other appreciated property generally are deductible at 
the donor’s basis in the property. Contributions of depreciated 
property generally are deductible at the fair market value of the 
property. 

Percentage limitations 

Contributions by individuals 
For individuals, in any taxable year, the amount deductible as a 

charitable contribution is limited to a percentage of the taxpayer’s 
contribution base. The contribution base is defined as the tax-
payer’s AGI computed without regard to any net operating loss 
carryback. The applicable percentage of the contribution base var-
ies depending on the type of recipient organization and property 
contributed. 

Contributions by an individual taxpayer of property (other than 
appreciated capital gain property) to a charitable organization de-
scribed in section 170(b)(1)(A) (e.g., public charities, private founda-
tions other than private non-operating foundations, and certain 
governmental units) may not exceed 50 percent of the taxpayer’s 
contribution base. Contributions of this type of property to nonop-
erating private foundations and certain other organizations gen-
erally may be deducted up to 30 percent of the taxpayer’s contribu-
tion base. 

For contributions taken into account for taxable years beginning 
after December 31, 2017, and before January 1, 2026, section 
170(b)(1)(G) increases the percentage limit for contributions by an 
individual taxpayer of cash to an organization described in section 
170(b)(1)(A) to 60 percent. The 60-percent limit does not apply to 
noncash contributions. The 60-percent limit is intended to be ap-
plied after, and reduced by, the amount of noncash contributions 
to organizations described in section 170(b)(1)(A). 

Contributions of appreciated capital gain property to charitable 
organizations described in section 170(b)(1)(A) generally are de-
ductible up to 30 percent of the taxpayer’s contribution base. An in-
dividual may elect, however, to bring contributions of appreciated 
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1072 Sec. 170(d). 
1073 Sec. 170(e)(3). 
1074 Sec. 170(e)(3)(C). 

capital gain property for a taxable year within the 50-percent limi-
tation category by reducing the amount of the contribution deduc-
tion by the amount of the appreciation in the capital gain property. 
Contributions of appreciated capital gain property to charitable or-
ganizations described in section 170(b)(1)(B) (e.g., private nonop-
erating foundations) are deductible up to 20 percent of the tax-
payer’s contribution base. 

Contributions by corporations 
For corporations, in any taxable year, charitable contributions 

are not deductible to the extent the aggregate contributions exceed 
10 percent of the corporation’s taxable income computed with cer-
tain modifications. 

For purposes of determining whether a corporation’s aggregate 
charitable contributions in a taxable year exceed the applicable 
percentage limitation, contributions of capital gain property are 
taken into account after other charitable contributions. 

Carryforwards of excess contributions 
Charitable contributions that exceed the applicable percentage 

limitation may be carried forward for up to five years.1072 The 
amount that may be carried forward from a taxable year (‘‘con-
tribution year’’) to a succeeding taxable year may not exceed the 
applicable percentage of the contribution base for the succeeding 
taxable year less the sum of contributions made in the succeeding 
taxable year plus contributions made in taxable years prior to the 
contribution year and treated as paid in the succeeding taxable 
year under this rule. 

Contributions of food inventory 
A taxpayer’s deduction for charitable contributions of inventory 

generally is limited to the taxpayer’s basis (typically, cost) in the 
inventory, or, if less, the fair market value of the inventory. For 
certain contributions of inventory, however, a C corporation may 
claim an enhanced deduction equal to the lesser of (1) basis plus 
one-half of the item’s appreciation (i.e., basis plus one-half of fair 
market value in excess of basis) or (2) two times basis.1073 

Any taxpayer engaged in a trade or business, whether or not a 
C corporation, is eligible to claim the enhanced deduction for dona-
tions of food inventory.1074 The enhanced deduction for food inven-
tory is available only for food that qualifies as ‘‘apparently whole-
some food.’’ Apparently wholesome food is defined as food intended 
for human consumption that meets all quality and labeling stand-
ards imposed by Federal, State, and local laws and regulations 
even though the food may not be readily marketable due to appear-
ance, age, freshness, grade, size, surplus, or other conditions. 

For taxpayers other than C corporations, the total deduction for 
donations of food inventory in a taxable year generally may not ex-
ceed 15 percent of the taxpayer’s net income for such taxable year 
from all sole proprietorships, S corporations, or partnerships (or 
other non-C corporation trades or businesses) from which contribu-
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1075 See, e.g., sec. 20104(a) of Pub. L. No. 115–123 (increasing limits in response to 2017 Cali-
fornia wildfires); sec. 504(a) of Pub. L. No. 115–63 (increasing limits in response to Hurricanes 
Harvey, Irma, and Maria); and former sec. 1400S (increasing limits in response to Hurricanes 
Katrina, Rita, and Wilma). For a more detailed description of the most recently enacted provi-
sion (related to the 2017 California wildfires), see Joint Committee on Taxation, General Expla-
nation of Certain Tax Legislation Enacted in the 115th Congress (JCS–2–19), October 2019, pp. 
27–29. 

tions of apparently wholesome food are made. For C corporations, 
these contributions are made subject to a limitation of 15 percent 
of taxable income (as modified). The general 10-percent limitation 
for a C corporation does not apply to these contributions, but the 
10-percent limitation applicable to other contributions is reduced 
by the amount of these contributions. Qualifying food inventory 
contributions in excess of these 15-percent limitations may be car-
ried forward and treated as qualifying food inventory contributions 
in each of the five succeeding taxable years in order of time. 

Disaster relief 
Congress has at times liberalized the charitable contribution lim-

itations for contributions made in response to certain natural disas-
ters.1075 

Explanation of Provision 

Under the provision, in the case of an individual, the deduction 
for qualified contributions is allowed up to the amount by which 
the taxpayer’s contribution base (AGI computed without regard to 
any net operating loss carryback) exceeds the deduction for other 
charitable contributions. Contributions in excess of this amount are 
carried over to succeeding taxable years as contributions described 
in section 170(b)(1)(G), subject to the limitations of section 
170(b)(1)(G)(ii). 

In the case of a corporation, the deduction for qualified contribu-
tions is allowed up to 25 percent of the corporation’s taxable in-
come. Contributions in excess of this amount are carried over to 
succeeding taxable years, subject to the limitations of section 
170(d)(2). 

In applying subsections (b) and (d) of section 170 to determine 
the deduction for other contributions, qualified contributions are 
not taken into account (except to the extent qualified contributions 
are carried over to succeeding taxable years under the rules de-
scribed above). 

Qualified contributions are cash contributions paid during cal-
endar year 2020 to a charitable organization described in section 
170(b)(1)(A), other than contributions (i) to a supporting organiza-
tion described in section 509(a)(3) or (ii) for the establishment of a 
new, or maintenance of an existing, donor advised fund (as defined 
in section 4966(d)(2)). Contributions of noncash property, such as 
securities, are not qualified contributions. Under the provision, 
qualified contributions must be to an organization described in sec-
tion 170(b)(1)(A); thus, contributions to, for example, a charitable 
remainder trust generally are not qualified contributions, unless 
the charitable remainder interest is paid in cash to an eligible 
charity during the applicable time period. A taxpayer must elect to 
have contributions treated as qualified contributions. 
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1076 See also sec. 3401(a)(18). 
1077 Secs. 3121(a)(18) and 3306(b)(13). 
1078 Treas. Reg. sec. 1.127–2(c)(4). 

For charitable contributions of food inventory that are made dur-
ing 2020 and which qualify for the enhanced deduction, the 15-per-
cent limitations described above are increased to 25 percent. 

Effective Date 

The provision is effective for taxable years ending after December 
31, 2019. 

6. Exclusion for certain employer payments of student loans 
(sec. 2206 of the Act and secs. 127, 3121, 3306, and 3401 of 
the Code) 

Present Law 

Employer-provided educational assistance programs 
Under section 127, an employee may exclude from gross income 

for income tax purposes 1076 and the employer may exclude from 
wages for employment tax purposes 1077 up to $5,250 annually of 
educational assistance provided by the employer to the employee. 
For the exclusion to apply, certain requirements must be satisfied: 
(1) the educational assistance must be provided pursuant to a sepa-
rate written plan of the employer; (2) employers must provide rea-
sonable notification of the terms and availability of the program to 
eligible employees; (3) the employer’s educational assistance pro-
gram must not discriminate in favor of highly compensated employ-
ees; and (4) no more than five percent of the amounts paid or in-
curred by the employer during the year for educational assistance 
under a qualified educational assistance program may be provided 
for the class of individuals consisting of (i) more than five-percent 
owners of the employer and (ii) the spouses or dependents of such 
owners. 

For purposes of the exclusion, ‘‘educational assistance’’ means the 
payment by an employer of expenses incurred by or on behalf of 
the employee for education of the employee including, but not lim-
ited to, tuition, fees and similar payments, books, supplies, and 
equipment. Educational assistance also includes the provision by 
the employer of courses of instruction for the employee, including 
books, supplies, and equipment. Educational assistance does not in-
clude payment for or the provision of (1) tools or supplies that may 
be retained by the employee after completion of a course, (2) meals, 
lodging, or transportation, or (3) any education involving sports, 
games, or hobbies. The education need not be job-related or part of 
a degree program.1078 Educational assistance qualifies for the ex-
clusion only if the employer does not give the employee a choice be-
tween educational assistance and other remuneration includible in 
the employee’s income. 

The exclusion for employer-provided educational assistance ap-
plies only with respect to education provided to the employee. The 
exclusion does not apply, for example, to assistance provided di-
rectly or indirectly for the education of the spouse or a child of the 
employee. 
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1079 See sec. 162. 
1080 See also sec. 3401(a)(19). 
1081 Secs. 3121(a)(20) and 3306(b)(16). 
1082 Sec. 132(d). 
1083 Treas. Reg. sec. 1.162–5. 
1084 For taxable years beginning before January 1, 2026, trade or business expenses relating 

to the trade or business of the performance of services by the taxpayer as an employee are dis-
allowed miscellaneous itemized deductions. Secs. 62(a)(1), 67(g), and 162(a). 

1085 Sec. 61. 
1086 See sec. 162. 
1087 Sec. 62(a)(17), 221; see also sec. 163(h)(2)(F). 

The employer’s costs for providing such educational assistance 
are generally deductible as a trade or business expense.1079 

In the absence of the specific exclusion for employer-provided 
educational assistance under section 127, employer-provided edu-
cational assistance is excludable from gross income for income tax 
purposes 1080 and wages for employment tax purposes 1081 only if 
the education expenses qualify as a working condition fringe ben-
efit under section 132(d) or as a qualified tuition reduction under 
section 117(d). In general, education qualifies as a working condi-
tion fringe benefit if the employee could have deducted the edu-
cation expenses under section 162 if the employee paid for the edu-
cation.1082 In general, education expenses are deductible by an in-
dividual under section 162 if the education (1) maintains or im-
proves a skill required in a trade or business currently engaged in 
by the taxpayer, or (2) meets the express requirements of the tax-
payer’s employer, applicable law, or regulations imposed as a condi-
tion of continued employment.1083 However, education expenses are 
generally not deductible if they relate to certain minimum edu-
cational requirements or to education or training that enables a 
taxpayer to begin working in a new trade or business.1084 

Section 117(d) provides an exclusion from gross income and 
wages for qualified tuition reductions for certain education pro-
vided to employees of certain educational organizations, and to the 
spouses and dependents of such employees. 

Employer payment of employee student loans 
In general, gross income includes all income from whatever 

source derived, such as compensation for services, fringe benefits, 
and similar items, absent an exclusion.1085 The exclusion from in-
come for educational assistance does not apply to payments of prin-
cipal or interest made by an employer to or on behalf of its em-
ployee on an education loan incurred by an employee of the em-
ployer. Because the educational assistance exclusion does not apply 
to these payments of education loans, the amount of these pay-
ments is includible in the employee’s taxable wages. These 
amounts are generally deductible by the employer as a trade or 
business expense.1086 

Deduction for student loan interest 
Under section 221, certain individual taxpayers may claim an 

above-the-line deduction for interest paid on student loans.1087 
Only interest paid on a ‘‘qualified education loan’’ is eligible for the 
deduction. 

A qualified education loan generally is defined as any indebted-
ness incurred to pay for the costs of the attendance at an eligible 
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1088 Secs. 221(d)(1)–(3); see also sec. 25A(b)(3). 
1089 Secs. 25A(f)(2) and 221(d)(2). 
1090 For 2020, the phaseout range is for modified adjusted gross income between $140,000 to 

$170,000 for married taxpayers filing a joint return and between $70,000 and $85,000 for other 
taxpayers. Sec. 221(b)(2)(B); Rev. Proc. 2019–44, 2019–47 I.R.B. 1093. 

1091 Sec. 127(c)(1)(B), as amended by the Act. 
1092 Sec. 221(e)(1), as amended by the Act. 

educational institution on at least a half-time basis.1088 The pay-
ments may be for attendance of the taxpayer, the taxpayer’s 
spouse, or any dependent of the taxpayer as of the time the indebt-
edness was incurred. Eligible educational institutions are (1) post- 
secondary educational institutions and certain vocational schools 
defined by reference to section 481 of the Higher Education Act of 
1965, and (2) institutions conducting internship or residency pro-
grams leading to a degree or certificate from an institution of high-
er education, a hospital, or a health care facility conducting post-
graduate training. 1089 Additionally, to qualify as an eligible 
educational institution, an institution must be eligible to partici-
pate in Department of Education student aid programs. 

The maximum allowable deduction per year is $2,500. The de-
duction is phased out and reduced to zero at higher-income lev-
els.1090 Dependents are ineligible to claim the deduction. 

Explanation of Provision 

The provision expands the definition of the term ‘‘educational as-
sistance’’ excludible from income and from wages to include pay-
ments of principal or interest made by an employer on a qualified 
education loan incurred by an employee of the employer.1091 Thus, 
the employee may exclude these payments from gross income for 
income tax purposes and the employer may exclude these payments 
from wages for employment tax purposes. The term ‘‘qualified edu-
cation loan’’ is defined in section 221(d)(1). The loan must be in-
curred for the education of the employee. The exclusion applies to 
payments made to the employee or a lender. The provision does not 
apply to payments made on or after January 1, 2021. 

Payments made under this provision are subject to the general 
requirements of section 127, including the $5,250 cap, the require-
ment that assistance be provided pursuant to a separate written 
plan of the employer, and the nondiscrimination requirement. 

The provision also provides that the employee may not claim a 
deduction under section 221 for interest paid on student loans on 
an amount for which an exclusion is allowable under the provi-
sion.1092 

Effective Date 

The provision is effective for payments made after the date of en-
actment (March 27, 2020). 
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1093 Secs. 3101, 3111, 3301, and 3401. 
1094 Sec. 3221. 
1095 The Hospital Insurance (‘‘HI’’) tax has two components: Medicare tax and Additional 

Medicare tax. Medicare tax is imposed on wages, as defined in section 3121(a), with respect to 
employment, as defined in section121(b), at a rate of 1.45 percent for the employer. Sec. 
3101(b)(1). An equivalent 1.45 percent is withheld from employee wages. Sec. 3111(b)(1). For 
purposes of this description, Medicare tax does not include Additional Medicare tax. Additional 
Medicare taxes are withheld from employee wages in excess of $200,000 at a rate of 0.9Rrcent. 
Sec. 3101(b)(2). There is no equivalent employer’s share of Additional Medicare taxes. 

1096 Sec. 3101. 
1097 Sec. 230 of the Social Security Act (42 U.S.C. sec. 430). 
1098 Sec. 3102(a) and Treas. Reg. sec. 31.3121(a)–2. See also sec. 6302. 
1099 Sec. 3102(b). 
1100 Secs. 201 and 1817 of the Social Security Act, Pub. L. No. 74–271 as amended (42 U.S.C. 

secs. 401 and 1395i). 
1101 Sec. 3121(a). 

Subtitle C—Business Provisions 

1. Employee retention credit for employers subject to clo-
sure due to COVID–19 (sec. 2301 of the Act) 

Present Law 

In general 

Federal employment taxes and OASDI Trust Funds 
Federal employment taxes are imposed on wages paid to employ-

ees with respect to employment and include taxes levied under the 
Federal Insurance Contributions Act (‘‘FICA’’), the Federal Unem-
ployment Tax Act (‘‘FUTA’’), and Federal income tax.1093 In addi-
tion, tier 1 of the Railroad Retirement Tax Act (‘‘RRTA’’) imposes 
a tax on compensation paid to railroad employees and representa-
tives.1094 

FICA taxes comprise two components: Old-Age, Survivors, and 
Disability Insurance (‘‘OASDI’’) taxes and Hospital Insurance 
(‘‘Medicare’’) taxes.1095 With respect to OASDI taxes, the applicable 
rate is 12.4 percent with half of such rate (6.2 percent) imposed on 
the employee and the remainder (6.2 percent) imposed on the em-
ployer.1096 The tax is assessed on covered wages up to the OASDI 
wage base ($137,700 in 2020). Generally, the OASDI wage base 
rises based on increases in the national average wage index.1097 

The employee portion of OASDI taxes must be withheld and re-
mitted to the Federal government by the employer during the cal-
endar quarter, as required by the applicable deposit rules.1098 The 
employer is liable for the employee portion of OASDI taxes, in addi-
tion to its own share, whether or not the employer withholds the 
amount from the employee’s wages.1099 OASDI and Medicare taxes 
are generally allocated by statute among separate trust funds: the 
OASDI Trust Funds, Medicare’s Hospital Insurance Trust Fund, 
and Supplementary Medical Insurance Trust Fund.1100 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.1101 The name given to the remunera-
tion for employment is immaterial. OASDI wages includes salaries, 
vacation allowances, bonuses, deferred compensation, commissions, 
and fringe benefits. The term ‘‘employment’’ is generally defined for 
FICA tax purposes as any service, of whatever nature, performed 
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1102 42 U.S.C. sec. 401. 
1103 Sec. 3121(b)(9). 
1104 Secs. 3201 through 3233. Instead of FICA taxes, railroad employers and employees are 

subject, under the RRTA, to taxes equivalent to the Social Security and Medicare taxes under 
FICA. Under the RRTA, employers and employees are also subject to an additional tax, referred 
to as the ‘‘tier 2’’ tax, on compensation up to a certain amount. 

1105 Sec. 3231(e). 
1106 7.65 percent, consisting of 6.2 percent for retirement on earnings up to $137,700 in 2020, 

and 1.45Rrcent for Medicare hospital insurance on all earnings. An additional 0.9 percent in 
Medicare taxes are withheld from employees on earnings above $200,000. 

1107 In 2020, the tier 2 tax rate on earnings up to $102,300 is 4.9 percent for employees and 
13.1 percent for employers. 

1108 See sec. 3121(b) and (e) and Covenant to Establish a Commonwealth of the Northern 
Mariana Islands in Political Union with the United States of America, Sec. 601(c). The U.S. ter-
ritories referred to in this document are American Samoa, the Commonwealth of the Northern 
Mariana Islands, Guam, Puerto Rico, and the U.S. Virgin Islands. 

1109 Under section 3401(a)(8), most wages paid to U.S. persons for services performed in one 
of the territories are exempt from Federal income tax withholding if the payments are subject 
to withholding by the territory, or, in the case of Puerto Rico, the payee is a bona fide resident 
of the territory for the full year. 

by an employee for the person employing him or her, with certain 
specific exceptions. 

The taxes related to the OASDI program collected from FICA are 
deposited into two separate OASDI Trust Funds: (1) the Old-Age 
and Survivors Insurance (‘‘OASI’’) Trust Fund, which pays retire-
ment and survivor benefits, and (2) the Disability Insurance (‘‘DI’’) 
Trust Fund, which pays disability benefits.1102 The major sources 
of income to the OASDI Trust Funds are FICA taxes and taxes 
under the Self-Employment Contributions Act (‘‘SECA’’). The 
OASDI Trust Funds are financial accounts in the U.S. Treasury. 
The only purposes for which these trust funds can be used are to 
pay benefits and program administrative costs. A fixed proportion 
(dependent on the allocation of tax rates by trust fund) of the taxes 
received under FICA and SECA is deposited in the OASI Trust 
Fund to the extent that such taxes are not needed immediately to 
pay expenses. 

Railroad retirement program 
Railroad workers do not participate in the OASDI system. Com-

pensation subject to RRTA tax is exempt from FICA taxes.1103 The 
RRTA imposes a tax on compensation paid by covered employers 
to employees in recognition for the performance of services.1104 The 
term ‘‘compensation’’ means any form of money remuneration paid 
to an individual for services rendered as an employee to one or 
more employers, with certain exceptions.1105 Employees whose 
compensation is subject to RRTA tax are generally eligible for rail-
road retirement benefits under a two-tier structure. Rail employees 
and employers pay tier 1 taxes at the same rate as other employ-
ment taxes.1106 In addition, rail employees and employers both pay 
tier 2 taxes, which are used to finance railroad retirement benefits 
above Social Security benefit levels.1107 Tier 2 benefits are similar 
to a private defined benefit pension. 

Employment tax in the U.S. territories 
Employers and employees in the U.S. territories are generally 

subject to FICA payroll tax obligations.1108 In contrast, employers 
and employees in the territories are generally not subject to with-
holding at the source for Federal income tax, although they are 
subject to withholding of local taxes.1109 These payroll obligations 
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1110 See, e.g., sec. 203 of Pub. L. No. 116–94, Div. Q (providing a credit in response to certain 
major disasters declared in 2018 and 2019); sec. 20103 of Pub. L. No. 115–123 (providing a cred-
it in response to 2017 California wildfires); Sec. 503 of Pub. L. No. 115–63, as amended by sec. 
20201(b) of Pub. L. No. 115–123 (providing a credit in response to Hurricanes Harvey, Irma, 
and Maria); and former sec. 1400R (providing a credit in response to Hurricanes Katrina, Rita, 
and Wilma). 

1111 For a more detailed description of a recently enacted employee retention credit (related 
to certain major disasters declared in 2018 and 2019), see Joint Committee on Taxation, De-
scription of H.R. 3301, The Taxpayer Certainty and Disaster Tax Relief Act of 2019 (JCX–30– 
19), June 2019 pp. 80–81. See also the description of section03 of the Taxpayer Certainty and 
Disaster Tax Relief Act of 2020 (Division EE of Pub. L. No. 116–260). 

1112 Pub. L. No. 116–127. 
1113 For a full description of Division G, see Part Five of this document; see also Joint Com-

mittee on Taxation, Technical Explanation of Division G, ‘‘Tax Credits for Paid Sick and Paid 
Family and Medical Leave,’’ of H.R. 6201, the ‘‘Families First Coronavirus Response Act’’ (JCX– 
10–20), March 2020. 

of the employers are generally applicable to Federal agencies with 
personnel in the territory. Employers in the territories file quar-
terly tax returns with the Federal government to report and pay 
FICA taxes for employees in the respective territories. 

Employee retention credits against income taxes 
Congress has at times enacted employee retention credits against 

employer income tax in response to natural disasters.1110 These en-
actments generally provide a credit of 40 percent of the wages (up 
to a maximum of $6,000 in wages per employee) paid by certain 
employers harmed by the applicable disaster to employees em-
ployed in the applicable disaster zone during the period when the 
employer’s business was inoperable due to the applicable disaster. 
The credits are treated as a current year business credit under sec-
tion 38(b) and therefore subject to the Federal income tax liability 
limitations of section 38(c). Rules similar to those in sections 
51(i)(1), 52, and 280C(a) apply to the credits.1111 

Refundable payroll tax credits for paid sick and paid family 
and medical leave 

On March 18, 2020, the President signed into law the Families 
First Coronavirus Response Act (‘‘FFCRA’’),1112 Divisions C and E 
of which require certain employers to provide certain types of paid 
leave to certain employees affected by the outbreak of COVID–19. 
Sections 7001 and 7003 of Division G of that Act provide refund-
able credits against a portion of payroll tax liability for certain sick 
and family leave wages required to be paid under Divisions C and 
E.1113 Those credits are described above in Part Five of this docu-
ment. 

Explanation of Provision 

In general The provision allows an eligible employer to claim a 
credit against applicable employment taxes for each calendar quar-
ter in an amount equal to 50 percent of the qualified wages with 
respect to each employee of such employer for such calendar quar-
ter. Applicable employment taxes are OASDI tax imposed on the 
employer and so much of the RRTA tax imposed on the employer 
as is attributable to the rate in effect under section 3111(a). The 
amount of qualified wages with respect to any employee which may 
be taken into account in calculating the credit for all calendar 
quarters may not exceed $10,000. Therefore, under the provision, 
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1114 Sec. 3111(e). 
1115 Sec. 3111(f). 
1116 The excess is treated as an overpayment and refunded under sections 6402(a) and 6413(b). 

For purposes of section 1324 of Title 31, United States Code, any amount due to an employer 
under the provision is treated in the same manner as a refund due from the credits against 
applicable employment taxes described above. Thus, pursuant to that section, amounts are ap-
propriated to the Secretary for refunding such excess amounts. 

1117 The tax is reduced by the $4,000 research expenditures credit, the $3,000 paid sick leave 
credit, and $3,000 of the $5,000 employee retention credit. The $2,000 excess employee retention 
credit is treated as refundable. 

1118 The tax is reduced by the $2,000 research expenditures credit, the other $2,000 of which 
is not refundable. See sec. 3111(f). The $3,000 paid sick leave credit is treated as refundable, 
section 7001(b)(4) of the Families First Coronavirus Response Act, as is the $5,000 employee 
retention credit. 

1119 See sec. 15A(a) of the RRTA (45 U.S.C. sec. 231n–1(a)). 

the maximum amount of credit per employee for all calendar quar-
ters is $5,000. The provision applies only to wages paid after March 
12, 2020, and before January 1, 2021. 

The credit allowed may not exceed the applicable employment 
taxes imposed on the eligible employer for that calendar quarter on 
the wages paid with respect to all of the employer’s employees, re-
duced by any credits allowed for the employment of qualified vet-
erans,1114 for research expenditures of a qualified small busi-
ness,1115 or for paid sick or family leave under sections 7001 and 
7003 of the Families First Coronavirus Response Act. However, if 
for any calendar quarter the amount of the credit exceeds the ap-
plicable employment taxes imposed on the employer, reduced as de-
scribed in the prior sentence, such excess is treated as a refundable 
overpayment.1116 

For example, assume that, for a calendar quarter, an eligible em-
ployer had applicable employment taxes prior to any credits of 
$10,000 and (1) a credit for research expenditures of a qualified 
small business of $4,000, (2) a $3,000 credit for paid sick leave 
under section 7001 of FFCRA, and (3) a $5,000 employee retention 
credit. The eligible employer’s applicable employment taxes are re-
duced to $0 and it has a $2,000 refundable overpayment.1117 If, in-
stead, the eligible employer had applicable employment taxes prior 
to any credits of $2,000, its applicable employment taxes are re-
duced to $0 and it has an $8,000 refundable overpayment.1118 

Amounts are appropriated to the OASDI Trust Funds and the 
Social Security Equivalent Benefit Account established under the 
RRTA1119 equal to the reduction in revenues to the Treasury by 
reason of the credit. Such amounts are transferred from the gen-
eral fund at such times and in such manner as to replicate to the 
extent possible the transfers that would have occurred to the Trust 
Funds or Account had the credit not been enacted. 

Definition of eligible employer 
An eligible employer is any employer which was carrying on a 

trade or business during calendar year 2020 and which meets ei-
ther of two tests. 

Under the first test (the ‘‘governmental order test’’), such em-
ployer is an eligible employer if it experiences a calendar quarter 
in which the operation of the trade or business is fully or partially 
suspended during the calendar quarter due to orders from an ap-
propriate governmental authority limiting commerce, travel, or 
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1120 The provision states that the metric is the ‘‘average number of full-time employees (within 
the meaning of section 4980H of the Internal Revenue Code of 1986).’’ This language includes 
full-time equivalents as referred to in section 4980H(c)(2)(E), which reads as follows: 

(E) Full-time equivalents treated as full-time employees. Solely for purposes of deter-
mining whether an employer is an applicable large employer under this paragraph, an 
employer shall, in addition to the number of full-time employees for any month other-
wise determined, include for such month a number of full-time employees determined 
by dividing the aggregate number of hours of service of employees who are not full-time 
employees for the month by 120. 

group meetings (for commercial, social, religious, or other purposes) 
due to COVID–19. 

For example, a restaurant in a State under a Statewide order 
that restaurants offer only take-out service meets the governmental 
order test, as does a concert venue in a State under a Statewide 
order limiting gatherings to no more than 10 people. Similarly, an 
accounting firm that is in a county where accounting firms are 
among businesses subject to a directive from public health authori-
ties to cease all activities other than minimum basic operations and 
that closes its offices and does not require employees who cannot 
work from home (e.g., custodial employees, mail room employees) 
to work meets this test. However, a grocery store in a State that 
generally imposes limitations on food service, gathering size, and 
travel outside the home, but exempts grocery stores (and travel to 
and from grocery stores) from any COVID–19 related restrictions 
(e.g., because grocery stores are deemed an ‘‘essential business’’ 
that is excepted from restrictions) would not meet this test. 

Under the second test (the ‘‘reduced gross receipts test’’), such 
employer is an eligible employer if it experiences a significant de-
cline in gross receipts. The employer is treated as experiencing a 
significant decline in gross receipts in the period (i) beginning with 
the first calendar quarter beginning after December 31, 2019, for 
which gross receipts (within the meaning of section 448(c)) for the 
calendar quarter are less than 50 percent of gross receipts for the 
same calendar quarter in the prior year, and (ii) ending with the 
quarter following the first calendar quarter beginning after a cal-
endar quarter described in (i) in which gross receipts exceed 80 
percent of gross receipts for the same calendar quarter for the prior 
year. 

For example, if an employer had gross receipts of $100 in each 
calendar quarter of 2019 and then had gross receipts in the first, 
second, third, and fourth quarters of 2020 of $100, $40, $90, and 
$100, respectively, the period in which such employer is treated as 
meeting the significant decline in gross receipts test is the second 
and third quarters of 2020. 

An organization described in section 501(c) may qualify as an eli-
gible employer under either test. The requirement that an eligible 
employer be carrying on a trade or business during calendar year 
2020 and the governmental order test are to be applied as if they 
referred to all operations of such organization, and not merely 
those which are treated as a trade or business. 

Definition of qualified wages 
The definition of qualified wages depends on the average number 

of full-time and full-time-equivalent employees of the eligible em-
ployer during 2019.1120 All persons treated as a single employer 
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under subsection (a) or (b) of section 52 or subsection (m) or (o) of 
section 414 are treated as one employer for purposes of the provi-
sion. 

For an eligible employer that had more than 100 such employees 
in 2019, qualified wages are wages paid by the eligible employer 
with respect to which an employee is not providing services due to 
circumstances that cause the eligible employer to meet either the 
governmental order test or the reduced gross receipts test. 

For example, if a restaurant that had an average of 150 full-time 
employees during 2019 meets the governmental order test, and the 
restaurant continues to pay kitchen employees’ wages as if they 
were working 40 hours per week but only requires them to work 
15 hours per week, the wages paid to the kitchen employees for the 
25 hours per week with respect to which the kitchen employees are 
not providing services are qualified wages. However, if the same 
restaurant reduces kitchen employees’ working hours from 40 
hours per week to 15 hours per week and only pays wages for 15 
hours per week, no wages paid to the kitchen employees are quali-
fied wages. 

As another example, if an accounting firm that had an average 
of 500 full-time employees during 2019 meets the governmental 
order test, and during the period in which the governmental order 
is in place the accounting firm closes its office and does not require 
custodial and mail room employees to work but continues to pay 
them their full salaries, wages paid to those custodial and mail 
room employees for the time they do not work are qualified wages. 
Similarly, if the accounting firm continues to pay administrative 
assistants their full salaries but only requires them to work two 
days per week on a rotating schedule reflecting reduced demand for 
assistance resulting from the office closure, the portion of an ad-
ministrative assistant’s salary attributable to days not worked are 
qualified wages. 

Qualified wages paid to an employee by an eligible employer that 
had more than 100 full-time employees in 2019 cannot exceed the 
amount such employee would have been paid for working an equiv-
alent duration during the 30 days immediately preceding the pe-
riod in which the eligible employer met either the governmental 
order test or the reduced gross receipts test. 

For example, if an eligible employer subject to this rule paid an 
employee $15 per hour for all hours worked prior to meeting the 
governmental order test, but during the period when the eligible 
employer meets the governmental order test pays the same em-
ployee $10 per hour for hours when the employee is providing serv-
ices and $20 per hour for hours when the employee is not providing 
services, only $15 per hour of wages paid when the employee is not 
providing services are qualified wages. As another example, if an 
eligible employer subject to this rule paid an employee $15 per 
hour for all hours worked prior to meeting the governmental order 
test, but during the period when the eligible employer meets the 
governmental order test pays the same employee $20 per hour 
(both for hours when the employee is providing services and for 
hours when the employee is not providing services), only $15 per 
hour of wages paid when the employee is not providing services are 
qualified wages. 
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1121 Sec. 3121(a). 
1122 Sec. 3231(e). 
1123 Group health plan for this purpose is defined in section 5000(b)(1). 
1124 For the exclusion, see section 106(a). 

For an eligible employer that had an average of 100 or fewer full- 
time employees in 2019, qualified wages are wages paid to any em-
ployee either during the time period in which such eligible em-
ployer meets the governmental order test or during a quarter in 
which the eligible employer meets the reduced gross receipts test. 

For example, if a restaurant that had an average of 45 full-time 
employees during 2019 meets the governmental order test, and the 
restaurant continues to pay kitchen employees’ wages as if they 
were working 40 hours per week but only requires them to work 
15 hours per week, all of such employees’ wages paid during the 
period to which the governmental order applies are qualified 
wages. If the same restaurant responds to the governmental order 
by reducing the hours of kitchen employees who had previously 
worked 40 hours per week to 15 hours per week and only pays 
wages for 15 hours per week, such wages paid during the period 
to which the governmental order applies are qualified wages. 

As another example, if a grocery store that had an average of 75 
full-time employees during 2019 meets the reduced gross receipts 
test for the second and third calendar quarters of 2020, all wages 
paid by the grocery store during those quarters are qualified 
wages. 

Qualified wages do not include any wages1121 or compensa-
tion1122 taken into account under sections 7001 or 7003 of FFCRA. 
Qualified wages also include so much of the employer’s qualified 
health plan expenses as are properly allocable to qualified wages 
under the provision. Qualified health plan expenses are defined as 
amounts paid or incurred by the employer to provide and maintain 
a group health plan,1123 but only to the extent such amounts are 
excluded from the employees’ income as coverage under an accident 
or health plan.1124 Qualified health plan expenses are allocated to 
qualified wages in such manner as the Secretary (or the Secretary’s 
delegate) may prescribe. Except as otherwise provided by the Sec-
retary (or the Secretary’s delegate), such allocations are treated as 
properly made if made pro rata among covered employees and pro 
rata on the basis of periods of coverage (relative to the time periods 
of leave to which such wages relate). This broad grant of authority 
permits the Secretary (or the Secretary’s delegate) to treat quali-
fied health plan expenses as qualified wages in a situation where 
no other qualified wages are paid by the eligible employer or to the 
particular employee to which such expenses are allocable. 

Other rules, definitions, and guidance 
No credit is available under the provision to any employer that 

receives a small business interruption loan (i.e., a covered loan 
under paragraph (36) of section 7(a) of the Small Business Act (15 
U.S.C. 636(a)) as added by section 1102 of the Act). 

If a taxpayer claims a credit under this provision, rules similar 
to the rules of sections 51(i)(1) and 280C(a) apply. Thus, for exam-
ple, an employee retention credit may not be generated by an indi-
vidual employer hiring his or her children. In addition, the credit 
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1125 See subsequent description of section 2302 of the CARES Act, ‘‘Delay of Payment of Em-
ployer Payroll Taxes.’’ 

1126 In general, an employer’s payroll tax liability is deductible when paid by the employer 
to the governmental authority. See section 461 and Treas. Reg. secs. 1.461–1 and 1.461–4(g). 
However, an accrual method employer who has adopted the recurring item exception method 
of accounting for its payroll taxes may generally deduct such taxes for which it has a fixed and 
determinable liability by the end of its taxable year if it pays the taxes by the earlier of the 
date the it files a timely income tax return (including extensions) for such taxable year or the 
15th day of the ninth calendar month following the close of such taxable year (e.g., by Sep-
tember 15, 2021, for the 2020 calendar taxable year). See section 461(h), Treas. Reg. sec. 1.461– 
5, and Rev. Proc. 2008–25, 2008–1 C.B. 686. Thus, if the 2020 payroll taxes are not paid until 
December 31, 2021, they will not be deductible in 2020 by a calendar year employer, regardless 
of whether the employer uses the cash or accrual method of accounting. 

is taken into account for purposes of determining any amount al-
lowable as an income tax deduction for qualified wages (or any 
amount capitalizable to basis) or for payroll taxes associated with 
such qualified wages. For example, assume a calendar year em-
ployer pays $2,500 of qualified wages for the second quarter of 
2020. If the employer claimed no ERTC, the employer would be 
able to deduct $2,500 of wage expense (assuming such wages are 
not subject to capitalization) and $155 of OASDI tax liability, for 
a total income tax deduction of $2,655 for the quarter with respect 
to those wages. If the employer claims an ERTC of $1,250 for those 
wages, the ERTC would offset $155 of OASDI liability and $1,095 
of wage expense, leaving $1,405 of qualified wages as deductible for 
income tax purposes. 

Continuing the example above, assume that the employer delays 
the deposit of its $155 of OASDI tax liability until December 31, 
2021, pursuant to section 2302 of the CARES Act,1125 and thus 
does not have a current income tax deduction for such OASDI 
tax.1126 If the employer claims an ERTC of $1,250, the ERTC 
would offset $1,250 of wage expense, leaving $1,250 of qualified 
wages as deductible for income tax purposes. 

An employer may elect, at such time and in such manner as pro-
vided by the Secretary (or the Secretary’s delegate), to have the 
credit not apply for a calendar quarter. Further, the credit is not 
available to the Government of the United States, the government 
of any State or political subdivision thereof, or any agency or in-
strumentality of any of those entities. Employers in the U.S. terri-
tories may claim the credit by filing their quarterly Federal em-
ployment tax returns. 

The provision does not apply to wages paid to any employee for 
any period with respect to any employer if such employer is al-
lowed a credit under section 51 (i.e., the work opportunity tax cred-
it) with respect to such employee for such period. Furthermore, any 
wages taken into account in determining the credit allowed under 
the provision shall not be taken into account for purposes of deter-
mining the credit allowed under section 45S (i.e., the employer 
credit for paid family and medical leave). 

Any credit allowed under the provision is treated as a credit de-
scribed in section 3511(d)(2) (relating to third party payors). 

The provision directs the Secretary (or the Secretary’s delegate) 
to waive any penalty under section 6656 for failure to make a de-
posit of applicable employment taxes if the Secretary (or the Sec-
retary’s delegate) determines that such failure was due to the rea-
sonable anticipation of the credit allowed under the provision. 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00334 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



319 

1127 For 2020, the IRS provided Form 7200, Advance Payment of Employer Credits Due 
to COVID–19, to allow taxpayers to request advance payment of the credit. The instructions to 
Form 7200 explain, 

Eligible employers who pay . . . qualified wages eligible for the employee retention 
credit should retain an amount of the employment taxes equal to the amount of . . . 
their employee retention credit, rather than depositing these amounts with the IRS. 
The employment taxes that are available for the credit[] include withheld federal in-
come tax, the employee share of social security and Medicare taxes, and the employer 
share of social security and Medicare taxes with respect to all employees. If there aren’t 
sufficient employment taxes to cover the cost of . . . the employee retention credit, em-
ployers can file Form 7200 to request an advance payment from the IRS. Don’t reduce 
your deposits and request advance credit payments for the same expected credit. You 
will need to reconcile your advance credit payments and reduced deposits on your em-
ployment tax return. 

See instructions to IRS Form 7200, revised March 2020, available at https:// 
www.irs.gov/instructions/i7200. 

1128 Secs. 3401, 3101, 3111, and 3301. 
1129 Sec. 3221. 
1130 The Hospital Insurance (‘‘HI’’) tax has two components: Medicare tax and Additional 

Medicare tax. Medicare tax is imposed on wages, as defined in Section 3121(a), with respect to 
employment, as defined in Section 3121(b), at a rate of 1.45 percent for the employer. Sec. 
3101(b)(1). An equivalent 1.45 percent is withheld from employee wages. Sec. 3111(b)(1). For 

Continued 

The Secretary (or the Secretary’s delegate) is required to provide 
such regulations or other guidance as may be necessary to carry 
out the purposes of the credit, including regulations or other guid-
ance: (1) to allow the advance payment of the credit based on such 
information as the Secretary (or the Secretary’s delegate) may re-
quire;1127 (2) to provide for the reconciliation of such advance pay-
ment with the amount advanced at the time of filing the return of 
tax for the applicable calendar quarter or taxable year; (3) to pro-
vide for recapture of the credit if it is allowed to a taxpayer which 
receives a small business interruption loan; (4) with respect to the 
application of the credit to third party payors (including profes-
sional employer organizations, certified professional employer orga-
nizations, or agents under section 3504), including regulations or 
guidance allowing such payors to submit documentation necessary 
to substantiate the eligible employer status of employers that use 
such payors; and (5) for application of the reduced gross receipts 
test to any employer which was not carrying on a trade or business 
for all or part of the same calendar quarter in the prior year. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

2. Delay of payment of employer payroll taxes (sec. 2302 of 
the Act and secs. 6302 and 6654 of the Code) 

Present Law 

Federal employment taxes are imposed on wages paid to employ-
ees with respect to employment and include Federal income tax as 
well as taxes levied under the Federal Insurance Contributions Act 
(‘‘FICA’’), Federal Unemployment Tax Act (‘‘FUTA’’).1128 In addi-
tion, tier 1 of the Railroad Retirement Tax Act (‘‘RRTA’’) imposes 
a tax on compensation paid to railroad employees and representa-
tives.1129 

FICA taxes are comprised of two components: Old-Age, Sur-
vivors, and Disability Insurance (‘‘OASDI’’) and Medicare taxes.1130 
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purposes of this description, Medicare tax does not include Additional Medicare tax. Additional 
Medicare taxes are withheld from employee wages in excess of $200,000 at a rate of 0.9 percent. 
Sec. 3101(b)(2). There is no equivalent employer’s share of Additional Medicare taxes. 

1131 Sec. 3101. 
1132 Sec. 230 of the Social Security Act (42 U.S.C. sec. 430). 
1133 Sec. 3121(a). 
1134 Sec. 3121(b)(9). 
1135 Secs. 3201 through 3233. Instead of FICA taxes, railroad employers and employees are 

subject, under the RRTA, to taxes equivalent to the Social Security and Medicare taxes under 
FICA. Under the RRTA, employers and employees are also subject to an additional tax, referred 
to as the ‘‘tier 2’’ tax, on compensation up to a certain amount. 

1136 7.65 percent, consisting of 6.2 percent for retirement on earnings up to $137,700 in 2020, 
and 1.45 percent for Medicare hospital insurance on all earnings. An additional 0.9 percent in 
Medicare taxes are withheld from employees on earnings above $200,000. 

1137 In 2020, the tier 2 tax rate on earnings up to $102,300 is 4.9 percent for employees and 
13.1 percent for employers. 

1138 Sec. 1401(a) and (b). 
1139 Sec. 1401(a). 

With respect to OASDI taxes, the applicable rate is 12.4 percent 
with half of such rate (6.2 percent) imposed on the employee and 
the remainder (6.2 percent) imposed on the employer.1131 The tax 
is assessed on covered wages up to the OASDI wage base ($137,700 
in 2020). Generally, the OASDI wage base rises based on increases 
in the national average wage index.1132 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.1133 The name given to the remunera-
tion for employment is immaterial. OASDI wages includes salaries, 
vacation allowances, bonuses, deferred compensation, commissions, 
and fringe benefits. The term ‘‘employment’’ is generally defined for 
FICA tax purposes as any service, of whatever nature, performed 
by an employee for the person employing him or her, with certain 
specific exceptions. 

Railroad retirement program 
Railroad workers do not participate in the OASDI system. Ac-

cordingly, compensation subject to RRTA tax is exempt from FICA 
taxes.1134 The RRTA imposes a tax on compensation paid by cov-
ered employers to employees in recognition for the performance of 
services.1135 Employees whose compensation is subject to RRTA are 
ultimately eligible for railroad retirement benefits that fall under 
a two-tier structure. Rail employees and employers pay tier 1 taxes 
at the same rate as FICA taxes.1136 In addition, rail employees and 
employers both pay tier 2 taxes that are used to finance railroad 
retirement benefits over and above Social Security benefit lev-
els.1137 Tier 2 benefits are similar to benefits under a defined ben-
efit plan. Those taxes are funneled to the railroad retirement sys-
tem and used to fund basic retirement benefits for railroad workers 
and an investment trust that generates returns for the pension 
fund. 

Self-employment taxes 
The Self-Employed Contributions Act (‘‘SECA’’) imposes tax on 

the self-employment income of an individual. SECA taxes consist of 
OASDI tax and Medicare tax.1138 Under the OASDI component, 
the first rate of tax is 12.4 percent on self-employment income up 
to the OASDI wage base ($137,700 for 2020).1139 Under the basic 
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1140 Sec. 1401(b)(1). 
1141 Sec. 1401(b)(2). 
1142 Sec. 1402(a)(1). 
1143 Sec. 1402(a)(2). 
1144 Sec. 1402(a)(3). 
1145 Sec. 1402(a)(12). 
1146 The deduction is intended to provide parity between FICA and SECA taxes because the 

employer may deduct, as a business expense, its share of the FICA taxes paid.  presently written, 
the deduction for SECA taxes is not the exact economic equivalent to the deduction for FICA 
taxes. See Joint Committee on Taxation, Options to Improve Tax Compliance and Reform Tax 
Expenditures (JCS–2–05), January 2005, for a detailed description of this issue. 

1147 Sec. 3102(a) and Treas. Reg. sec. 31.3121(a)–2. Sec. 6302. 

Medicare tax component, the second rate of tax is 2.9 percent of all 
self-employment income (without regard to the OASDI wage 
base).1140 As is the case with employees, an Additional Medicare 
tax applies to the Medicare portion of SECA tax on self-employ-
ment income in excess of a threshold amount.1141 

Self-employment income subject to SECA tax is determined as 
the net earnings from self-employment derived by an individual 
during any taxable year, subject to certain exceptions. Net earnings 
from self-employment are equal to the gross income derived by an 
individual from any trade or business less allowed deductions that 
are attributable to the trade or business and permitted under the 
SECA rules. Certain passive income and related deductions are not 
taken into account in determining net earnings from self-employ-
ment, including rentals from real estate (unless received in the 
course of a trade or business as a real estate dealer),1142 dividends 
and interest (unless such dividends and interest are received in the 
course of a trade or business as a dealer in stocks or securities),1143 
and sales or exchanges of capital assets and certain other property 
(unless the property is stock in trade that would properly be in-
cluded in inventory or held primarily for sale to customers in the 
ordinary course of the trade or business).1144 

For purposes of computing net earnings from self-employment, 
taxpayers are permitted a deduction equal to the product of the 
taxpayer’s net self-employment income (determined without regard 
to this deduction) and one-half of the sum of the rates for OASDI 
tax and Medicare tax (i.e., 7.65 percent of net earnings).1145 This 
deduction is determined without regard to the additional 0.9 per-
cent Additional Medicare tax that may apply to an individual. This 
deduction reflects the fact that the FICA rates apply to an employ-
ee’s wages, which do not include FICA taxes paid by the employer, 
whereas the self-employed individual’s net earnings are economi-
cally equivalent to an employee’s wages plus the employer’s share 
of FICA taxes.1146 This is generally referred to as the ‘‘regular 
method’’ of determining net earnings from self-employment, and in 
Internal Revenue Service forms and publications it is expressed as 
multiplying total net earnings from self-employment by 92.35 per-
cent. 

Deposit requirements 
The employee portion of OASDI taxes must be withheld and re-

mitted to the Federal government by the employer during the quar-
ter, as required by the applicable deposit rules.1147 The employer 
is liable for the employee portion of OASDI taxes, in addition to its 
own share, whether or not the employer withheld the amount from 
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1148 Sec. 3102(b). 
1149 Treas. Reg. sec. 31.6302–1. In certain circumstances, employers may make employment 

tax payments with the filing of a return instead of periodic deposits under a monthly or semi-
weekly schedule. For example, to the extent an employer’s total employment tax liability for the 
current or prior quarter is less than $2,500, the employer may make a payment with a timely 
filed IRS Form 944, Employer’s ANNUAL Federal Tax Return, or IRS Form 941, Employer’s 
QUARTERLY Federal Tax Return. 

1150 Treas. Reg. sec. 31.6302–1(c). 
1151 Treas. Reg. secs. 31.6302–1(h)(7) and 31.6302–1(i)(2). 
1152 Sec. 6656. 
1153 Sec. 6656(a). 
1154 Secs. 6151(a) and 6651(a)(2). 
1155 Sec. 6651(a)(1). 

the employee’s wages.1148 Employers that make payments of wages 
and withhold Federal income and FICA taxes are required to make 
deposits of those taxes in a timely manner. 

The regulations under section 6302 provide that an employer 
generally must deposit employment taxes under a monthly or semi- 
weekly schedule, with certain exceptions.1149 The applicable de-
posit schedule is determined based on the total tax liability re-
ported on an employer’s quarterly employment tax return during a 
lookback period. In general, an employer is a monthly depositor if 
the total Federal income and FICA tax liability for the four quar-
ters in the lookback period was $50,000 or less. A semiweekly de-
positor is an employer for which the total tax liability reported dur-
ing the lookback period was more than $50,000. Employers that ac-
cumulate $100,000 or more of employment tax liability on any day 
are required to make deposits of those taxes by the close of the 
next banking day.1150 

If the aggregate amount of tax reported on an employment tax 
return exceeds the total amount of deposits made by the employer 
for the same quarter, the balance due must be remitted in accord-
ance with the applicable form and instructions.1151 

A penalty may be imposed for the failure to deposit employment 
taxes by the prescribed date.1152 The amount of the penalty varies 
depending on when the deposit is made in relation to the applicable 
deadline. The penalty is two percent of the unpaid amount if the 
payment is made within five days of the deadline, five percent if 
the payment is made within six and 15 days of the due date, 10 
percent if the payment is made more than 15 days after the due 
date, and 15 percent for taxes still unpaid after the 10th day fol-
lowing a notice and demand from the Internal Revenue Service. 
The failure to deposit penalty may be waived if the taxpayer dem-
onstrates the failure was due to reasonable cause and not willful 
neglect.1153 

A penalty may also apply in the event that a taxpayer fails to 
make a payment of tax due on a tax return with the return absent 
a showing that the failure to pay was due to reasonable cause and 
not due to willful neglect.1154 The amount of the penalty is equal 
to one-half percent of the net amount of tax due for each month 
that the return is not filed. This penalty is coordinated with the 
penalty for the failure to timely file a tax return, by reducing the 
failure to file penalty by the amount of the failure to pay penalty 
for that month.1155 The maximum amount of the failure to pay 
penalty is 25 percent of the tax due. 

With respect to self-employed individuals, estimated tax pay-
ments at least equal to (1) 90 percent of the current year’s tax li-
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1156 Secs. 6654. 
1157 Sec. 6654(e)(3). 
1158 Treas. Reg. secs. 31.3401(c)–1, 31.3121(d)–1(c)(1), and 31.3306(i)–1(a). A similar concept 

for RRTA purposes applies under Treas. Reg. sec. 31.3231(b)–1(a)(1)(i). 
1159 Sec. 3504. Treas. Reg. sec. 31–3504–1 provides the criteria for the designation by an em-

ployer of an agent by application to the IRS. IRS Form 2678 is used for this purpose. In addi-
tion, under Treas. Reg. sec. 31.3504–2, designation of an agent may result from the payment 
of wages or compensation by a payor to an individual performing services for a client of the 
payor pursuant to a services agreement meeting certain criteria. The rules for designating an 
agent is a departure from the general principle that a taxpayer has a nondelegable duty with 
respect to employment tax obligations. See U.S. v. Boyle, 469 U.S. 241 (1985). 

1160 Treas. Reg. sec. 31.3405–1(a). 
1161 ‘‘Professional employer organization’’ is not a legal term with a specific definition. The 

term ‘‘employee leasing company’’ is also occasionally used to describe the same or similar rela-
tionship between service provider and customer in this context, but both terms can be used to 
describe a variety of arrangements. 

ability or (2) 100 percent of prior year’s tax liability, must be made 
by the applicable deadlines.1156 A penalty is imposed by applying 
the underpayment interest rate to the amount of the under-
payment for the period of underpayment. The penalty does not 
apply if the tax shown on the return is less than $1,000. There is 
no general reasonable cause waiver for the failure to pay estimated 
tax, but a waiver is available to the extent the Secretary deter-
mines that a taxpayer suffered a casualty or other unusual cir-
cumstance if imposition of a penalty would be against equity and 
good conscience.1157 

Third-party arrangements 
Responsibility for employment tax obligations generally rests 

with the person who is the employer of an employee under a com-
mon-law test that has been incorporated into Treasury regula-
tions.1158 An employer-employee relationship exists if the person 
for whom the services are performed has the right to direct and 
control the performance of services by an individual, not only to the 
result to be accomplished by the work but also the details and 
means by which that result is accomplished. In some cases, how-
ever, a person other than the common-law employer may be re-
sponsible for effectuating the employer’s employment tax obliga-
tions. 

An employer may designate a third-party agent to be responsible 
for employment tax withholding, depositing, and reporting require-
ments on behalf of the employer.1159 The reporting functions un-
dertaken by this third party, a ‘‘section 3504 agent,’’ may include 
filing employment tax returns and furnishing Forms W–2, Wage 
and Tax Statement, to the employer’s employees. An employer re-
mains jointly and severally liable with the section 3504 agent for 
satisfaction of the employer’s employment tax obligations.1160 

Another third-party entity is a ‘‘professional employer organiza-
tion,’’ which provides employees to perform services in the business 
of the professional employer organization’s customers, including 
small and medium-sized businesses.1161 In many cases, before the 
professional employer organization arrangement is finalized, the 
employees already work in the customer’s business as employees of 
the customer. A ‘‘certified professional employer organization’’ 
(‘‘CPEO’’) is an entity that has applied to the Secretary to be treat-
ed as a CPEO and has been certified to meet certain requirements. 
A CPEO is treated as the employer of any work-site employee per-
forming services for any customer of the CPEO but only with re-
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1162 Sec. 3511. 
1163 Sec. 3111(a). 
1164 Secs. 3221(a) and 3211(a). 
1165 Sec. 1401(a). 
1166 Secs. 6656 and 6651(a)(2). 
1167 Sec. 6654. 

spect to remuneration remitted by the CPEO to a work-site em-
ployee.1162 A CPEO is subject to employment tax withholding, de-
positing, and reporting requirements and associated liability with 
respect to the work-site employees performing services for a cus-
tomer of the CPEO, subject to the limitations and requirements of 
section 3511. 

Explanation of Provision 

The provision allows eligible employers and self-employed indi-
viduals to delay the deposit of certain employment taxes. The de-
posit and payment of ‘‘applicable employment taxes’’ during the 
‘‘payroll tax deferral period’’ is treated as made timely if made by 
an applicable date. For this purpose, the term ‘‘applicable employ-
ment taxes’’ includes the following: the employer’s share of OASDI 
taxes,1163 the employer’s share of the equivalent Social Security 
portion of RRTA taxes and employee representative RRTA 
taxes,1164 and, for self-employed individuals, the equivalent of the 
employer’s Social Security portion of SECA taxes.1165 The employ-
er’s share of OASDI taxes, and equivalent portions for RRTA and 
SECA taxes, is 6.2 percent of wages, compensation, or net earnings 
from self-employment, up to the 2020 wage base, $137,700. 

The period beginning on March 27, 2020 and ending before Janu-
ary 1, 2021 is the ‘‘payroll tax deferral period.’’ Half of the applica-
ble employment taxes required to be deposited during the payroll 
tax deferral period must be deposited on or before December 31, 
2021, and the remaining fifty percent of the applicable employment 
tax liability accrued during the payroll tax deferral period must be 
deposited on or before December 31, 2022. To the extent an em-
ployer deposits applicable employment taxes otherwise due during 
the payroll tax deferral period by the foregoing applicable dates, 
notwithstanding the requirements under section 6302, such depos-
its will be treated as timely.1166 For SECA tax purposes, 50 percent 
of the tax liability incurred under section 1401(a) during the pay-
roll tax deferral period shall not be treated as taxes requiring esti-
mated tax payments until the applicable dates.1167 

In order to be eligible to defer the deposit of applicable employ-
ment taxes, the employer or self-employed person must not have 
had indebtedness forgiven under sections 1106 or 1109 of the Act. 

In the case of a section 3504 agent designated by an employer 
to perform the employer’s employment tax obligations, the em-
ployer will be solely liable for the payment of the applicable em-
ployment taxes by the applicable date for any wages paid by the 
agent on behalf of the employer during the payroll tax deferral pe-
riod. For sole liability to attach to the employer, the employer must 
direct the agent to defer payment of applicable employment taxes 
during the payroll tax deferral period. Likewise, a customer of a 
CPEO that directs the CPEO to defer payment of applicable em-
ployment taxes shall, notwithstanding subsections (a) and (c) of 
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1168 Notice 2020–22, 2020–17 I.R.B. 664, April 20, 2020. 
1169 Sec. 172(c). 
1170 Sec. 172(a). Certain additional limitations apply to NOLs claimed by taxpayers other than 

a corporation. See sec. 172(d)(4). 
1171 Sec. 172(a). For this purpose, a real estate investment trust is subject to a limit based 

on 80 percent of its real estate investment trust taxable income (as defined in section 857(b)(2) 
but without regard to the deduction for dividends paid (as defined in section 561)). See sec. 
172(d)(6)(C). 

1172 Sec. 172(b)(1)(A). An NOL arising in a taxable year beginning before January 1, 2018, 
generally is carried back two years or forward 20 years. 

1173 Sec. 172(b)(2). The amount of the NOL that may be carried to a taxable year is reduced 
by the taxable income for prior taxable years to which the NOL may be carried. 

1174 Sec. 172(b)(1)(B). For this purpose, the term ‘‘farming loss’’ means the lesser of (1) the 
amount that would be the NOL for the taxable year if only income and deductions attributable 
to farming businesses (as defined in section 263A(e)(4)) are taken into account, or (2) the 
amount of the NOL for such taxable year. For any loss year, a farming business may irrevocably 
elect out of the two-year carryback. The election must be made in the manner as prescribed by 
the Secretary by the due date (including extensions) of the taxpayer’s return for the taxable year 
of the NOL. 

section 3511, be solely liable for the subsequent payment of the ap-
plicable employment taxes by the deadlines outlined in the provi-
sion. The customer’s liability is only with respect to wages paid by 
the CPEO to any work-site employee performing services for such 
customer during the payroll tax deferral period. 

The provision directs the Secretary (or the Secretary’s delegate) 
to promulgate regulations or other guidance as may be necessary 
to carry out the purposes of the provision, including the adminis-
tration and enforcement of the liability of third-party entities, sec-
tion 3504 agents and CPEOs. The IRS subsequently has imple-
mented this provision.1168 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

3. Modifications for net operating losses (sec. 2303 of the Act 
and sec. 172 of the Code) 

Present Law 

A net operating loss (‘‘NOL’’) generally means the amount by 
which a taxpayer’s business deductions exceed its gross income.1169 
A taxpayer generally may deduct in a taxable year an NOL carried 
to such year.1170 For NOLs arising in taxable years beginning after 
December 31, 2017, the NOL deduction generally is limited to 80 
percent of taxable income determined without regard to the NOL 
deduction (the ‘‘80-percent taxable income limitation’’).1171 Excess 
losses generally may be carried forward indefinitely, but not 
back,1172 and carryovers of such NOLs to other taxable years are 
adjusted to take account of the 80-percent taxable income limita-
tion. NOLs offset taxable income in the order of the taxable years 
to which the NOL may be carried.1173 

Special rules apply with respect to NOLs arising in certain cir-
cumstances. These include a special rule providing a two-year 
carryback in the case of certain farming losses.1174 A separate spe-
cial rule provides a two-year carryback and 20-year carryover for 
NOLs of a property and casualty insurance company (i.e., an insur-
ance company as defined in section 816(a)) other than a life insur-
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1175 Sec. 172(b)(1)(C). 
1176 Sec. 172(a). 
1177 Sec. 172(a)(2). Section 172(a)(2)(A) provides that NOLs arising in taxable years beginning 

before January 1, 2018, carried to a taxable year beginning after December 31, 2020, are not 
subject to the 80-percent taxable income limitation. 

1178 Sec. 172(b)(1)(D). 

ance company).1175 Further, the 80-percent taxable income limita-
tion does not apply to the NOLs of such insurance companies. 

NOLs arising in taxable years beginning before January 1, 2018, 
are not subject to the 80-percent taxable income limitation. Fur-
ther, such NOLs remain subject to the 20-year carryover limitation 
and the relevant carryback rules in effect for taxable years begin-
ning before January 1, 2018. 

A taxpayer with NOL carryovers to a taxable year from both tax-
able years beginning before 2018 (‘‘pre-2018 NOL carryovers’’) and 
taxable years beginning after 2017 (‘‘post-2017 NOL carryovers’’) 
computes its tax liability as follows. First, the taxpayer may deduct 
an NOL in the amount of its pre-2018 NOL carryovers without lim-
itation. Second, the taxpayer may deduct an additional NOL equal 
to the lesser of (1) its post-2017 NOL carryovers or (2) 80 percent 
of the excess (if any) of the taxpayer’s taxable income (before any 
NOL deduction attributable to post-2017 NOL carryovers) over the 
NOL deduction attributable to pre-2018 NOL carryovers. 

Explanation of Provision 

The provision makes several changes with respect to NOLs aris-
ing in taxable years beginning after December 31, 2017. 

80-percent taxable income limitation 
The provision suspends the application of the 80-percent taxable 

income limitation for taxable years beginning after December 31, 
2017, and before January 1, 2021.1176 The 80-percent taxable in-
come limitation continues to apply in the case of any taxable year 
beginning after December 31, 2020, and with respect to NOLs aris-
ing in taxable years beginning after December 31, 2017, carried to 
such a taxable year.1177 

The provision clarifies that the 80-percent taxable income limita-
tion is calculated without regard to the deductions allowable under 
sections 172, 199A, and 250. The provision also clarifies the method 
for calculating NOL carrybacks and carryovers under section 
172(b)(2)(C) to ensure proper coordination with the taxable income 
limitation of section 172(a)(2). The provision makes conforming 
changes to the rules regarding the determination of taxable income 
of real estate investment trusts and holders of residual interests in 
real estate mortgage investment conduits. 

Carryback of NOLs arising in 2018, 2019, and 2020 

In general 
The provision modifies the rules relating to NOLs arising in 

2018, 2019, and 2020.1178 Specifically, the provision provides that 
any NOL arising in a taxable year beginning after December 31, 
2017, and before January 1, 2021, may be carried to the five tax-
able years preceding the taxable year of such loss (the ‘‘five-year 
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1179 See sec. 172(b)(1)(D)(i). Pursuant to section 172(b)(2), any NOL carryback must be carried 
to the earliest taxable years to which such loss may be carried. 

NOLs eligible for the five-year carryback period include, for example, those arising with re-
spect to farming losses, which would otherwise be subject to a two-year carryback period. See, 
e.g., sec. 172(b)(1)(B). 

1180 See sec. 172(b)(1)(D)(ii). This rule provides that an NOL for any taxable year for which 
the provisions of part II of subchapter M (relating to real estate investment trusts) apply to the 
taxpayer may not be carried to any taxable year preceding the taxable year of such loss. Fur-
ther, an NOL for a taxable year for which the provisions of part II of subchapter M (relating 
to real estate investment trusts) do not apply to the taxpayer may not be carried to any pre-
ceding taxable year in which such provisions do apply to the taxpayer. 

1181 See sec. 172(b)(1)(D)(iii). An NOL of a life insurance company carried to a life insurance 
company taxable year beginning before January 1, 2018, is treated in the same manner as an 
operations loss carryback (within the meaning of section 810 as in effect before its repeal) of 
such company to such taxable year. 

1182 Sec. 172(b)(1)(D)(v)(I) (providing that ‘‘[i]f the 5-year carryback period under clause (i)(I) 
with respect to any net operating loss of a taxpayer includes 1 or more taxable years in which 
an amount is includible in gross income by reason of section 965(a), the taxpayer may, in lieu 
of the election otherwise available under paragraph (3), elect under such paragraph to exclude 
all such taxable years from such carryback period.’’). 

1183 For guidance regarding elections to waive the carryback period with respect to NOLs aris-
ing in taxable years beginning in 2018 or 2019, see sec. 4.01(1) of Rev. Proc. 2020–24. 

1184 Sec. 172(b)(1)(D)(v)(II). For guidance regarding this election, see sec. 4.01(2) of Rev. Proc. 
2020–24. 

1185 Sec. 172(b)(1)(D)(iv). For guidance regarding this deemed election, see sec. 4.02 of Rev. 
Proc. 2020–24. 

carryback period’’).1179 Special rules apply for real estate invest-
ment trusts 1180 and life insurance companies.1181 The provision al-
lows taxpayers to use NOLs to a greater extent to offset taxable in-
come in prior or future years in order to provide taxpayers with li-
quidity in the form of tax refunds and reduced current and future 
tax liability. 

Treatment of taxable years with section 965(a) inclusion 
The provision also provides special rules relating to NOL 

carrybacks to years to which section 965 applies. If an NOL of a 
taxpayer is carried to a taxable year in which the taxpayer in-
cluded an amount in income by reason of section 965(a) (i.e., 2017, 
2018, or both), the taxpayer may elect to exclude section 965(a) in-
clusion years from the five-year carryback period.1182 This election 
does not extend the five-year carryback period; instead, a taxpayer 
making this election is permitted to use the NOL in a subsequent 
year within the five-year carryback period in which the taxpayer 
has taxable income. This election, as well as an election under sec-
tion 172(b)(3) to waive the entire carryback period with respect to 
an NOL arising in a taxable year beginning in 2018 or 2019,1183 
is required to be made by the due date (including extensions) for 
filing the taxpayer’s return for the first taxable year ending after 
the date of enactment of the Act.1184 If a taxpayer does not elect 
to exclude its section 965(a) inclusion year(s) from the five-year 
carryback period and an NOL of the taxpayer arising in a taxable 
year beginning after December 31, 2017, and before January 1, 
2021, is carried to such year(s), then the taxpayer is treated as 
having made an election under section 965(n) (i.e., an election not 
to apply any NOL deduction to such taxpayer’s section 965(a) inclu-
sion amount net of the section 965(c) deduction) with respect to 
such taxable year(s).1185 

The following example illustrates the application of the special 
rules relating to NOL carrybacks to years to which section 965 ap-
plies: 
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1186 Sec. 172(b)(1)(D)(iv). 
1187 Sec. 172(b)(1)(D)(v)(I). 

Suppose, in 2020, a calendar-year taxpayer has a $120 loss. Be-
cause the provision (pursuant to section 172(b)(1)(D)) allows a spe-
cial five-year carryback period in the case of NOLs arising in a tax-
able year beginning after December 31, 2017, and before January 
1, 2021, the taxpayer may carry the $120 NOL from 2020 to the 
five taxable years preceding the taxable year of such loss. For an 
NOL arising in 2020, the relevant taxable years within the rel-
evant five-year carryback period are 2015, 2016, 2017, 2018, and 
2019. If the taxpayer had $20 of taxable income in 2015 and $30 
of taxable income in 2016 (both without regard to any NOL deduc-
tion), then the taxpayer is entitled to a $20 NOL deduction in 2015 
and a $30 NOL deduction in 2016. The remaining unused portion 
of the 2020 NOL (i.e., the remaining $70 of the $120 NOL 
carryback) may be applied to the taxpayer’s 2017 taxable year and, 
to the extent allowed under section 172(b), to each subsequent 
year. 

If, in 2017, the taxpayer had a section 965(a) inclusion (net of the 
section 965(c) deduction), which the taxpayer elected under section 
965(h) to pay in installments, and other taxable income (before any 
NOL deduction), the taxpayer has two options: (1) apply the provi-
sion’s default rule, which deems the taxpayer to have made an elec-
tion under section 965(n) not to apply the NOL to such taxpayer’s 
section 965(a) inclusion amount net of the section 965(c) deduc-
tion; 1186 or (2) elect to exclude 2017, the taxpayer’s section 965(a) 
inclusion year, from the five-year carryback period (i.e., carry back 
the 2020 NOL only to 2015, 2016, 2018, and 2019, before carrying 
forward).1187 

The special rules relating to NOL carrybacks to years to which 
section 965 applies allow taxpayers to use NOLs to a greater extent 
to offset taxable income in prior or future years in order to provide 
taxpayers with liquidity in the form of tax refunds and reduced 
current and future tax liability. For example, the election to ex-
clude section 965(a) inclusion years from the five-year carryback 
period allows taxpayers with an outstanding section 965 tax liabil-
ity to use NOLs in another year such that any resulting overpay-
ment would result in an authorized refund rather than offset the 
outstanding section 965 tax liability. 

Other rules relating to NOLs 
The provision makes technical and conforming amendments. 

Generally, the provision clarifies the effective date of certain 
changes made by Public Law 115–97 to section 172. The provision 
clarifies that the 80-percent taxable income limitation with respect 
to an NOL applies with respect to taxable years to which NOLs 
arising in taxable years beginning after December 31, 2017, may 
be carried. The provision also clarifies that the amendments made 
by Public Law 115–97 relating to NOL carryovers and carrybacks 
apply to NOLs arising in taxable years beginning after December 
31, 2017. In addition, the provision clarifies the statutory language 
governing the operation of the rules relating to the taxable years 
to which NOLs may be carried back and carried forward. 
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1188 For guidance regarding applications under section 6411(a) with respect to an NOL arising 
in a taxable year that began before January 1, 2018, and ended after December 31, 2017, see 
sec. 4.04(1) of Rev. Proc. 2020–24. For guidance regarding applications under section 6411(a) 
with respect to NOLs arising in taxable years beginning after December 31, 2017, sec. 4.04(2) 
of Rev. Proc. 2020–24 directs taxpayers to consult Notice 2020–26 for procedures on how to file 
applications under section 6411(a) for taxable years that may otherwise be outside the period 
for filing such applications. Notice 2020–26 grants a six-month extension of time to file an appli-
cation for a tentative carryback adjustment under section 6411 with respect to the carryback 
of an NOL that arose in a taxable year that began during calendar year 2018 and that ended 
on or before June 30, 2019. 

Timeliness of application for refund 
The provision provides rules relating to the timeliness of refund 

applications with respect to NOL carryovers arising in fiscal tax-
able years beginning before January 1, 2018, and ending after De-
cember 31, 2017, and the timeliness with respect to an election to 
waive or change carrybacks under section 172(b). Specifically, the 
provision allows taxpayers until 120 days after the date of enact-
ment of the Act to use the tentative carryback adjustment proce-
dures of section 6411(a) for the carryback of an NOL arising in a 
taxable year beginning before January 1, 2018, and ending after 
December 31, 2017 (without regard to the 12-month limitation in 
section 6411).1188 The provision also provides an election to forgo 
the carryback of such an NOL, or to reduce any period to which 
such an NOL may be carried back, if made by the date that is 120 
days after the date of enactment of the Act (notwithstanding that 
section 172 requires such elections be made by the due date (in-
cluding extensions) for filing the taxpayer’s return for the taxable 
year of the loss). For example, under this election, a taxpayer may 
elect to reduce a five-year period to which such an NOL may be 
carried back to a two-year period to which such an NOL may be 
carried back. In addition, the provision provides that any election 
to forgo any carryback of such an NOL that may have already been 
made may be revoked within 120 days after the date of enactment 
of the Act (notwithstanding the irrevocability rule in section 
172(b)). 

Effective Date 

The provision suspending application of the 80-percent taxable 
income limitation applies to taxable years beginning after Decem-
ber 31, 2017, and to taxable years beginning on or before December 
31, 2017, to which net operating losses arising in taxable years be-
ginning after December 31, 2017, are carried. 

The provision modifying the rules relating to carrybacks applies 
to NOLs arising in taxable years beginning after December 31, 
2017, and taxable years beginning before, on, or after such date to 
which such NOLs are carried. 

The technical amendments made by the provision are effective as 
if included in section 13302 of Public Law 115–97. 
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1189 Sec. 461(l). Section 461 was modified in 2017 by section 11012 of Public Law 115–97. 
1190 See generally sec. 172. For a discussion of the changes made in 2017 to section 172, see 

the description of section 13302 of Public Law 115–97 (Modification of Net Operating Loss De-
duction) in Joint Committee on Taxation, General Explanation of Public Law 115–97 (JCS–1– 
18), December 2018. Under section 461(l), excess business losses that are not allowed are treat-
ed as an NOL arising in the taxable year. Thus, such excess business losses are carried over 
to a subsequent taxable year under the applicable NOL rules. For example, assume that for 
2018, H and W file a joint return on which they report a $1,150,000 loss from their farming 
business on Schedule F (Form 1040). H and W do not have any other income or loss for 2018. 
After application of the $500,000 threshold amount for joint filers (sec. 461(l)(3)(A)(ii)(II)), the 
remaining $650,000 business loss is an excess business loss and is not allowed for H and W’s 
taxable year 2018 by reason of section 461(l)(1)(B). Under the provision, H and W have a 
$500,000 NOL for 2018 that is eligible for a two-year carryback under section 172(b)(1)(B), and 
a $650,000 NOL (increased by any portion of the $500,000 NOL for 2018 remaining after appli-
cation of the two-year carryback) eligible for carryover to 2019. Because the $500,000 NOL for 
2018 arises in a taxable year beginning after December 31, 2017, it is subject to the 80-percent 
limitation under section 172(a)(2). Accordingly, the amount of the taxpayer’s $500,000 NOL car-
ried back to 2016 and 2017 is limited to 80 percent of the taxable income (determined without 
regard to the NOL deduction) for the 2016 and 2017 taxable years, respectively. 

1191 Aggregate deductions (for purposes of section 461(l)) do not include the amount of any 
NOL carryback or carryover under section 172 that is attributable to such trades or businesses 
from a different taxable year. For example, continuing the example in the preceding footnote, 
none of the $650,000 excess business loss in taxable year 2018 is subject to section 461(l) in 
a subsequent taxable year. Thus, any deduction with respect to any portion of the $650,000 that 
is carried over to a subsequent taxable year under the rules of section 172 is governed by the 
rules of section 172 (not section 461(l)). Similarly, any deduction with respect to any portion of 
the $500,000 remaining after carrybacks to 2016 and 2017 that is carried over to a subsequent 
year is governed by the rules of section 172 (not section 461(l)). 

4. Modification of limitation on losses for taxpayers other 
than corporations (sec. 2304 of the Act and secs. 461(l) and 
(j) of the Code) 

Present Law 

Limitation on excess business loss of a taxpayer other than 
a corporation 

For taxable years beginning after December 31, 2017, and before 
January 1, 2026, an excess business loss of a taxpayer other than 
a corporation is not allowed for the taxable year.1189 The dis-
allowed excess business loss is treated as an NOL for the taxable 
year for purposes of determining any NOL carryover to subsequent 
taxable years.1190 

An excess business loss for the taxable year is the excess of ag-
gregate deductions of the taxpayer attributable to trades or busi-
nesses of the taxpayer (determined without regard to the limitation 
of the provision) 1191 over the sum of aggregate gross income or 
gain attributable to trades or businesses of the taxpayer plus a 
threshold amount. The threshold amount for a taxable year begin-
ning in 2018 is $250,000 (or, in the case of a joint return, twice the 
otherwise applicable threshold amount, i.e., $500,000). The thresh-
old amount is indexed for inflation for taxable years beginning 
after 2018. 

The aggregate deductions taken into account to determine the ex-
cess business loss of the taxpayer for the taxable year that are at-
tributable to trades or businesses of the taxpayer are determined 
without regard to the deductions under section 172 or 199A. For 
example, assume that a taxpayer has an NOL carryover from a 
prior taxable year to the current taxable year. Such NOL carryover 
is not part of the taxpayer’s aggregate deductions attributable to 
the trade or business for the current taxable year under section 
461(l). 
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1192 This rule expresses Congressional intent. 
1193 See also the IRS explanation of ‘‘Excess business losses’’ available at https://www.irs.gov/ 

newsroom/excess-business-losses. 
1194 Sec. 469. 
1195 Sec. 465. 
1196 Sec. 704(d) (for partners) and sec. 1366(d) (for S corporation shareholders). See sec. 

461(l)(6) (applying section 461(l) after section 469), and Treas. Reg. sec. 1.469–2T(d)(6) (applying 
section 469 after sections 704(d), 1366(d), and 465). Note that other rules could potentially limit 
a taxpayer’s loss (e.g., section 267). A discussion of all potential loss limitation rules is beyond 
the scope of the description of this provision. 

1197 Sec. 461(j). 
1198 For this purpose, an applicable subsidy means (A) any direct or counter-cyclical payment 

under title I of the Food, Conservation, and Energy Act of 2008, or any payment elected to be 
received in lieu of such payment, or (B) any Commodity Credit Corporation loan. Sec. 461(j)(3). 

Continued 

An excess business loss (the deduction for which is limited by 
section 461(l)) does not take into account gross income or gains or 
deductions attributable to the trade or business of the performance 
of services as an employee.1192 For this purpose, the trade or busi-
ness of performance of services by the taxpayer as an employee has 
the same meaning as it does under section 62(a)(1). However, con-
trary to Congressional intent, IRS Form 461, Limitation on Busi-
ness Losses, and the Instructions for Form 461 for 2018 and 2019, 
include wages and salaries (amounts from the trade or business of 
being an employee) in the determination of the taxpayer’s excess 
business loss amount.1193 

In the case of a partnership or S corporation, the provision ap-
plies at the partner or shareholder level. Each partner’s distribu-
tive share and each S corporation shareholder’s pro rata share of 
items of income, gain, deduction, or loss of a partnership or S cor-
poration are taken into account in applying the limitation under 
the provision for the taxable year of the partner or S corporation 
shareholder. Regulatory authority is provided to require any addi-
tional reporting as the Secretary determines is appropriate to carry 
out the purposes of the provision (including with respect to any 
other passthrough entity to the extent necessary to carry out the 
purposes of the provision). 

Section 461(l) applies after the application of certain other limi-
tations on losses, namely, the passive activity loss limitation,1194 
the at-risk limitation,1195 and in the case of a taxpayer who is a 
partner or S corporation shareholder, the rules limiting the tax-
payer’s distributive or pro rata share of loss for the taxable year 
to the taxpayer’s adjusted basis in the partnership interest or in 
the S corporation stock and debt.1196 Thus, for example, the 
amount of any income, deduction, gain, or loss from a passive activ-
ity that is taken into account for purposes of the passive activity 
loss limitation is not taken into account in determining whether a 
taxpayer has an excess business loss. 

Excess farm losses 
For taxable years beginning before January 1, 2018, and after 

December 31, 2025, a limitation on excess farm losses applies to 
taxpayers other than C corporations.1197 Thus, for taxable years 
beginning after December 31, 2017, and before January 1, 2026, 
the limitation relating to excess farm losses does not apply. 

Under the limitation relating to excess farm losses, if a taxpayer 
other than a C corporation receives an applicable subsidy 1198 for 
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Note that the Agricultural Act of 2014 repealed direct and counter-cyclical payments under the 
Food, Conservation, and Energy Act of 2008. See secs. 1101 and 1102 of Pub. L. No. 113–79, 
February 7, 2014. Thus, only Commodity Credit Corporation loans currently fall within the defi-
nition of an applicable subsidy for purposes of section 461(j). 

1199 An IRS explanation states that a taxpayer that filed a 2018 or 2019 return applying the 
461(l) limitation for 2018 or 2019 may file an amended return (the explanation was posted on 
line before the due date for 2020 returns). See https://www.irs.gov/forms-pubs/limitation-on-busi-
ness-losses-for-certain-taxpayers-repealed-for-2018-2019-and-2020. 

1200 Changes made by section 2303 of the Act to rules governing NOLs (section 172) are de-
scribed elsewhere in this document. 

the taxable year, the amount of the excess farm loss is not allowed 
for the taxable year and is carried forward and treated as a deduc-
tion attributable to farming businesses in the next taxable year. An 
excess farm loss for a taxable year means the excess of aggregate 
deductions that are attributable to farming businesses over the 
sum of aggregate gross income or gain attributable to farming busi-
nesses plus the threshold amount. The threshold amount is the 
greater of (1) $300,000 ($150,000 for married individuals filing sep-
arately), or (2) for the five-consecutive-year period preceding the 
taxable year, the excess of the aggregate gross income or gain at-
tributable to the taxpayer’s farming businesses over the aggregate 
deductions attributable to the taxpayer’s farming businesses. 

Treatment of capital losses 
In the case of a taxpayer other than a corporation, section 

1211(b) limits the deduction for losses from sales or exchanges of 
capital assets to gains from such sales or exchanges plus up to 
$3,000. Section 172(d)(2)(A), relating to NOLs, provides a similar 
limitation but without regard to the $3,000 additional amount. 
Thus, for purposes of determining the amount of an NOL, the 
amount deductible on account of losses from sales or exchanges of 
capital assets cannot exceed the amount includible on account of 
gains from sales or exchanges of capital assets. 

Explanation of Provision 

The provision provides that the limitation on excess business loss 
of a taxpayer other than a corporation (section 461(l)) does not 
apply for taxable years beginning in 2018, 2019, or 2020.1199 In ad-
dition, the limitation on excess farm losses (section 461(j)) does not 
apply for taxable years beginning after 2017 and before 2026. The 
provision does not change the applicability of other loss limitation 
rules that may affect a taxpayer for those taxable years, such as 
the passive activity loss limitation, the at-risk limitation, and in 
the case of a taxpayer who is a partner or S corporation share-
holder, the rules limiting the taxpayer’s distributive or pro rata 
share of loss for the taxable year to the taxpayer’s adjusted basis 
in the partnership interest or in the S corporation stock and debt. 

The provision also makes technical amendments. The provision 
clarifies the operation of the rule providing that, for any taxable 
year beginning after 2020 and before 2026, any excess business loss 
of a taxpayer other than a corporation is not allowed for the tax-
able year and excess business loss not allowed is carried forward 
and treated as part of the taxpayer’s NOL carryover in subsequent 
taxable years as determined under the NOL rules.1200 The provi-
sion clarifies this rule using statutory language consistent with the 
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1201 Thus, the provision reverses the result that was previously provided with respect to this 
issue on IRS Form 461, Limitation on Business Losses, and the Instructions for Form 461 for 
2018 and 2019, and in the IRS explanation of ‘‘Excess business losses’’ at https://www.irs.gov/ 
newsroom/excess-business-losses. 

NOL rules, providing that an excess business loss not allowed for 
a taxable year is treated as an NOL for the taxable year that is 
carried over to subsequent taxable years under the applicable NOL 
carryover rules. 

The provision clarifies that the aggregate business deductions 
taken into account to determine the excess business loss of the tax-
payer for the taxable year that are attributable to trades or busi-
nesses of the taxpayer are determined without regard to any deduc-
tion under section 172 (relating to NOLs) or 199A (relating to the 
deduction for qualified business income). This change clarifies the 
ordering rule for the calculation. 

The provision clarifies the statutory language to provide specifi-
cally that an excess business loss under section 461(l) does not take 
into account any deductions, gross income, or gains attributable to 
any trade or business of performing services as an employee.1201 
For this purpose, the trade or business of performing services as 
an employee has the same meaning as it does under section 
62(a)(1). For example, assume married taxpayers filing jointly for 
the taxable year have a loss from a trade or business conducted by 
one spouse as a sole proprietorship, as well as wage income of the 
other spouse from employment. The wage income is not taken into 
account in determining the amount of the deduction limited under 
section 461(l). 

The provision clarifies that, because capital losses cannot offset 
ordinary income under the NOL rules, any capital loss deductions 
are not taken into account in computing the section 461(l) limita-
tion. The provision also clarifies that the amount of capital gain 
taken into account in calculating the section 461(l) limitation can-
not exceed the lesser of capital gain net income from a trade or 
business or capital gain net income. 

Effective Date 

The provision suspending the application of section 461(l) and (j) 
is effective for taxable years beginning after December 31, 2017. 
The technical amendments to section 461(l) made by the provision 
are effective as if included in section 11012 of Public Law 115–97. 

5. Modification of credit for prior year minimum tax liabil-
ity of corporations (sec. 2305 of the Act and sec. 53 of the 
Code) 

Present Law 

Minimum tax credit 
Section 12001 of Public Law 115–97 repealed the corporate alter-

native minimum tax (‘‘AMT’’) for taxable years beginning after De-
cember 31, 2017. If a corporation was subject to AMT in a taxable 
year beginning before January 1, 2018, the amount of AMT was al-
lowed as a minimum tax credit in any subsequent taxable year to 
the extent the corporation’s regular tax liability exceeded its ten-
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1202 Taxpayers other than corporations file an application for a tentative carryback adjustment 
on IRS Form 1045, Application for Tentative Refund, and corporations file on IRS Form 1139, 
Corporation Application for Tentative Refund. Treas. Reg. sec. 1.6411–1(b). 

1203 See sec. 6411(a) and Treas. Reg. sec. 1.6411–1(c). 
1204 See sec. 6411(b) and Treas. Reg. sec. 1.6411–3. 
1205 The IRS temporarily accepted through December 31, 2020, claims for refunds of the credit 

for prior year minimum tax liability of corporations and net operating loss deductions made on 
Form 1139 that were submitted via fax to a designated number (in lieu of mailing). See ‘‘Tem-
porary procedures to fax certain Forms 1139 and 1045 due to COVID–19’’, available at https:// 
www.irs.gov/newsroom/temporary-procedures-to-fax-certain-forms-1139-and-1045-due-to-covid-19 
(last visited August 20, 2021). 

1206 Note that if a corporation would like to file one application for a tentative refund to claim 
both a net operating loss (‘‘NOL’’) carryback and its minimum tax credit at the same time, it 
must do so by the earlier of the due date for the NOL carryback claim or the due date for the 
minimum tax credit claim. For example, if a calendar year corporation wanted to file one Form 
1139 to request a tentative refund based on the carryback of its 2018 NOL and its minimum 
tax credit for such year, it was required to do so by June 30, 2020. See IRS Notice 2020–26, 
2020–18 I.R.B. 744, which extended the deadline for filing a tentative carryback claim under 
section 6411 with respect to the carryback of an NOL that arose in any taxable year that began 
during calendar year 2018 and ended on or before June 30, 2019. For a discussion of the 

tative minimum tax in the subsequent year. For taxable years be-
ginning after December 31, 2017, a minimum tax credit may offset 
a corporation’s entire regular tax liability for a taxable year. In ad-
dition, the minimum tax credit is allowable and refundable for a 
taxable year beginning after 2017 and before 2022 in an amount 
equal to 50 percent (100 percent in the case of a taxable year be-
ginning in 2021) of the excess (if any) of the minimum tax credit 
for the taxable year over the amount of the credit allowable for the 
year against regular tax liability. Thus, in the case of a corpora-
tion, the full amount of the minimum tax credit will be allowed in 
taxable years beginning before 2022. 

Tentative carryback and refund adjustments 
Section 6411 provides a procedure under which taxpayers may 

apply for tentative carryback and refund adjustments with respect 
to net operating losses, net capital losses, and unused business 
credits (but not unused minimum tax credits).1202 Such application 
generally must be filed within 12 months after the end of the tax-
able year in which the net operating loss, net capital loss, or un-
used business credit arose.1203 The Secretary generally has 90 days 
to act on a claim for a tentative carryback refund once filed.1204 

Explanation of Provision 

The provision provides that a corporation’s minimum tax credit 
is allowable and refundable for a taxable year beginning after 2017 
and before 2020 in an amount equal to 50 percent (100 percent in 
the case of a taxable year beginning in 2019) of the excess (if any) 
of the minimum tax credit for the taxable year over the amount of 
the credit allowable for the year against regular tax liability. Thus, 
in the case of a corporation, the full amount of the minimum tax 
credit is allowed in taxable years beginning before 2020. 

A corporation may elect instead to treat its minimum tax credit 
as fully refundable for its first taxable year beginning in 2018. A 
corporation making this election is eligible to file an application for 
a tentative refund adjustment for its first taxable year beginning 
in 2018 in such manner and form as the Secretary (or the Sec-
retary’s delegate) may prescribe.1205 The application must be filed 
prior to December 31, 2020,1206 and set forth (i) the amount of re-
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changes made by the Act to the NOL rules, see the description above of section 2303 of the Act, 
‘‘Modifications for Net Operating Losses.’’ 

1207 Sec. 163(a). In addition to the limitations discussed herein, other limitations include: de-
nial of the deduction for the disqualified portion of the original issue discount on an applicable 
high yield discount obligation (sec. 163(e)(5)), denial of deduction for interest on certain obliga-
tions not in registered form (sec. 163(f)), reduction of the deduction for interest on indebtedness 
with respect to which a mortgage credit certificate has been issued under section 25 (sec. 
163(g)), disallowance of deduction for interest on debt with respect to certain life insurance con-
tracts (sec. 264(a)), and disallowance of deduction for interest relating to tax-exempt income (sec. 
265(a)(2)). Interest may also be subject to capitalization. See, e.g., secs 263A(f) and 461(g). 

1208 Business interest means any interest paid or accrued on indebtedness properly allocable 
to a trade or business and does not include investment interest (within the meaning of section 
163(d)). Sec. 163(j)(5). Section 163(j) applies only to business interest that would otherwise be 
deductible in the current taxable year, absent the application of section 163(j). Treas. Reg. sec. 
1.163(j)–3(b)(1). Thus, section 163(j) applies after the application of provisions that subject inter-
est to deferral, capitalization, or other limitation (e.g., secs. 163(e)(3), 163(e)(5)(A)(ii), 246A, 
263A, 263(g), 267, 1277, and 1282), but before application of sections 461(l), 465, and 469. See 
Treas. Reg. secs. 1.163(j)–3(b)(2)–(6). Note that at the time the Act was being considered by Con-
gress, the Treasury Department had issued proposed regulations under section 163(j) (as amend-
ed by P.L. 115–97) but had not issued final regulations. In the period between enactment of 
the Act and publication of this explanation, Treasury issued final section 163(j) regulations, 
along with additional proposed regulations under section 163(j). The citations in this explanation 
reflect the final regulations, which are substantially unchanged from the proposed regulations 
with regard to the points for which they are cited. 

1209 Business interest income means the amount of interest includible in the gross income of 
the taxpayer for the taxable year that is properly allocable to a trade or business and does not 
include investment income (within the meaning of section 163(d)). Sec. 163(j)(6). 

1210 Adjusted taxable income means the taxable income of the taxpayer computed without re-
gard to: (1) any item of income, gain, deduction, or loss that is not properly allocable to a trade 
or business; (2) any business interest or business interest income; (3) the amount of any net 
operating loss deduction; and (4) the amount of any deduction allowed under section 199A. Addi-
tionally, for taxable years beginning after December 31, 2017 and before January 1, 2022, ad-
justed taxable income is computed without regard to any deduction allowable for depreciation, 
amortization, or depletion. For taxable years beginning after December 31, 2021, adjusted tax-
able income is computed with regard to deductions allowable for depreciation, amortization, or 
depletion. Sec. 163(j)(8)(A). Treasury regulations provide other adjustments to the definition of 
adjusted taxable income. Treas. Reg. sec. 1.163(j)–1(b)(1). 

1211 Floor plan financing interest means interest paid or accrued on floor plan financing in-
debtedness. Floor plan financing indebtedness means indebtedness used to finance the acquisi-

Continued 

fundable minimum tax credit for such taxable year, (ii) the amount 
of refundable minimum tax credit claimed for any previously filed 
return for such taxable year, and (iii) the amount of the refund 
claimed. As under present law with respect to tentative carryback 
and refund adjustments, the Secretary (or the Secretary’s delegate) 
generally has 90 days to act on the refund claim once filed. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2017. 

6. Modifications of limitation on business interest (sec. 2306 
of the Act and sec. 163(j) of the Code) 

Present Law 

Limitation on deduction of business interest expense 
Interest paid or accrued by a business generally is deductible in 

the computation of taxable income, subject to a number of limita-
tions.1207 In particular, the deduction for business interest ex-
pense 1208 is generally limited to the sum of (1) business interest 
income of the taxpayer for the taxable year,1209 (2) 30 percent of 
the adjusted taxable income 1210 of the taxpayer for the taxable 
year (not less than zero), and (3) the floor plan financing interest 
of the taxpayer for the taxable year.1211 Thus, other than floor plan 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00351 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



336 

tion of motor vehicles held for sale or lease to retail customers and secured by the inventory 
so acquired. A motor vehicle means a motor vehicle that is: (1) any self-propelled vehicle de-
signed for transporting person or property on a public street, highway, or road; (2) a boat; or 
(3) farm machinery or equipment. Sec. 163(j)(9). 

1212 See Treas. Reg. sec. 1.163(j)–4(d) (providing that a consolidated group has a single section 
163(j) limitation and generally treating all members of the consolidated group as a single tax-
payer for section 163(j) purposes). 

1213 Sec. 163(j)(2). With respect to corporations, any carryforward of disallowed business inter-
est of a corporation is an item taken into account in the case of certain corporate acquisitions 
described in section 381 and is subject to limitation under section 382. Secs. 381(c)(20) and 
382(d)(3). 

1214 Sec. 163(j)(4)(A)(i). 
1215 Sec. 163(j)(4)(A)(ii)(I); Treas. Reg. sec. 1.163(j)–6(e)(1). 
1216 Sec. 163(j)(4)(A)(ii)(II); Treas. Reg. sec. 1.163(j)–6(e)(1). 
1217 Sec. 163(j)(4)(D). 

financing interest, business interest expense in excess of business 
interest income is generally deductible only to the extent of 30 per-
cent of adjusted taxable income. The amount of any business inter-
est expense not allowed as a deduction for any taxable year may 
be carried forward indefinitely. 

The limitation generally applies at the taxpayer level (although 
special carryforward rules apply in the case of partnerships, de-
scribed below). In the case of a group of affiliated corporations that 
file a consolidated return, the limitation applies at the consolidated 
tax return filing level.1212 

Carryforward of disallowed business interest 
The amount of any business interest expense not allowed as a de-

duction for any taxable year is generally treated as business inter-
est expense paid or accrued by the taxpayer in the succeeding tax-
able year. Such business interest expense may be carried forward 
indefinitely.1213 

Application to passthrough entities 

In general 
In the case of a partnership, the section 163(j) interest limitation 

is generally applied at the partnership level.1214 A partner must 
generally perform its own section 163(j) calculation for business in-
terest expense it incurs at the partner level. To prevent double 
counting, the business interest income and adjusted taxable income 
of each partner are generally determined without regard to such 
partner’s distributive share of any items of income, gain, deduction, 
or loss of the partnership.1215 However, in cases where the partner-
ship has an excess amount of business interest income, an excess 
amount of adjusted taxable income, or both, section 163(j) may 
allow for partnership items to support additional business interest 
expense deductions by the partnership’s partners. Specifically, a 
partner’s business interest deduction limitation is increased by the 
sum of the partner’s distributive share of the partnership’s excess 
business interest income and 30 percent of the partner’s distribu-
tive share of the partnership’s excess taxable income.1216 

Similar rules apply with respect to any S corporation and its 
shareholders.1217 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00352 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



337 

1218 Sec. 163(j)(4)(B). 
1219 Sec. 163(j)(4)(B)(i)(II). 
1220 Sec. 163(j)(4)((B)(ii)(I); Treas. Reg. sec. 1.163(j)–6(g)(2). See also Joint Committee on Tax-

ation, General Explanation of Public Law 115–97 (JCS–1–18), December 2018, pp. 175–178 (de-
scribing section 163(j)(4) as it was intended to work). 

1221 Sec. 163(j)(4)(B)(iii)(I). 
1222 Sec. 163(j)(4)(B)(iii)(II); Treas. Reg. 1.163(j)–6(h)(3). The special rule for dispositions also 

applies to transfers of a partnership interest (including by reason of death) in transactions in 
which gain is not recognized in whole or in part. Id. No deduction is allowed to the transferor 
or transferee for any disallowed business interest resulting in a basis increase under this rule. 
Id. 

1223 Treas. Reg. sec. 1.163(j)–6(h)(3). Under the proposed regulations in effect at the time the 
Act was being considered by Congress, the basis adjustment rule only applied to dispositions 
of all or substantially all of a partnership interest. See Prop. Treas. Reg. sec. 1.163(j)–6(h)(3)(i). 

1224 Sec. 163(j)(4)(D). 

Carryforward rules for partnerships 
Special rules for the carryforward of disallowed business interest 

expense apply only to partnerships and their partners.1218 In the 
case of a partnership, the general taxpayer-level carryforward rule 
does not apply. Instead, any business interest expense that is not 
allowed as a deduction to the partnership for the taxable year (re-
ferred to as ‘‘excess business interest expense’’) is allocated to the 
partners.1219 A partner may not deduct excess business interest ex-
pense in the year in which it is allocated to a partner. A partner 
may deduct its share of the partnership’s excess business interest 
expense in any future year, but only in an amount that is based 
on the partner’s distributive share of excess business interest in-
come and excess taxable income of the partnership the activities of 
which gave rise to the disallowed business interest expense 
carryforward.1220 Any amount that is not allowed as a deduction 
generally continues to be carried forward. 

When excess business interest expense is allocated to a partner, 
the partner’s basis in its partnership interest is reduced (but not 
below zero) by the amount of such allocation, even though the ex-
cess business interest expense does not give rise to a deduction in 
the year of the basis reduction.1221 However, the partner’s deduc-
tion in a subsequent year for excess business interest expense does 
not reduce the partner’s basis in its partnership interest. In the 
event the partner disposes of a partnership interest the basis of 
which has been reduced by an allocation of excess business interest 
expense, the partner’s basis in such interest is increased, imme-
diately before such disposition, by the amount by which such basis 
reductions exceed any amount of excess business interest expense 
that has been treated as business interest expense paid or accrued 
by the partner as a result of an allocation of excess business inter-
est income or excess taxable income by the same partnership.1222 
Under final Treasury regulations issued after enactment of the Act, 
this rule applies to both total and (on a proportionate basis) partial 
dispositions of a partnership interest.1223 

These special carryforward rules do not apply to S corporations 
and their shareholders.1224 

Exceptions 
The section 163(j) limitation does not apply to any taxpayer 

(other than a tax shelter prohibited from using the cash method 
under section 448(a)(3)) that meets the $25 million gross receipts 
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1225 Sec. 163(j)(3). The $25 million amount is indexed for inflation for taxable years beginning 
after 2018. For taxable years beginning in 2020, the limitation is $26 million. See Rev. Proc. 
2019–44, 2019–47 I.R.B. 1093. 

1226 Sec. 163(j)(7)(A)(i). 
1227 Sec. 163(j)(7)(A)(ii) and (B). 
1228 Sec. 163(j)(7)(A)(iii) and (C). 
1229 Secs. 163(j)(7)(B) and (C). In Rev. Proc. 2020–22, 2020–18 I.R.B. 1, the IRS provided guid-

ance for making an election to be an electing real property trade or business or an electing farm-
ing business. The revenue procedure allows certain taxpayers to make a late election, or to with-
draw an election, to be an electing real property trade or business or electing farming on an 
amended Federal income tax return, an amended Form 1065, or an administrative adjustment 
request under section 6227. In Rev. Proc. 2020–23, 2020–18 I.R.B. 1, the IRS provided guidance 
allowing certain partnerships to file an amended Form 1065, and to issue amended Schedules 
K–1, for taxable years beginning in 2018 and 2019. As a result, the IRS, for example, will allow 
certain partnerships to withdraw an election to be an electing real property trade or business 
made on a statement attached to a 2018 Form 1065 by filing an amended 2018 Form 1065. 

1230 Sec. 163(j)(7)(A)(iv). 

test of section 448(c).1225 Aggregation rules apply to determine the 
amount of a taxpayer’s gross receipts under the gross receipts test 
of section 448(c). 

The trade or business of performing services as an employee is 
not treated as a trade or business for purposes of the limitation.1226 
As a result, for example, the wages of an employee are not counted 
in the adjusted taxable income of the taxpayer for purposes of de-
termining the limitation. 

At the taxpayer’s election, any real property development, rede-
velopment, construction, reconstruction, acquisition, conversion, 
rental, operation, management, leasing, or brokerage trade or busi-
ness (i.e., any electing real property trade or business) is not treat-
ed as a trade or business for purposes of the limitation, and there-
fore the limitation does not apply to such trades or businesses.1227 
Similarly, at the taxpayer’s election, any farming business or any 
business engaged in the trade or business of a specified agricul-
tural or horticultural cooperative (collectively, any electing farming 
business) is not treated as a trade or business for purposes of the 
limitation, and therefore the limitation does not apply to any such 
trade or business.1228 A taxpayer’s election to be an electing real 
property trade or business or an electing farming business, once 
made, shall be irrevocable.1229 

The limitation does not apply to certain regulated public utilities. 
Specifically, the trade or business of the furnishing or sale of (1) 
electrical energy, water, or sewage disposal services, (2) gas or 
steam through a local distribution system, or (3) transportation of 
gas or steam by pipeline, if the rates for such furnishing or sale, 
as the case may be, have been established or approved by a State 
or political subdivision thereof, by any agency or instrumentality of 
the United States, by a public service or public utility commission 
or other similar body of any State or political subdivision thereof, 
or by the governing or ratemaking body of an electric cooperative 
is not treated as a trade or business for purposes of the limitation, 
and thus any interest paid or accrued on indebtedness properly al-
locable to such trades or businesses is not business interest.1230 

Explanation of Provision 

The provision permits taxpayers to increase the limit on the de-
duction of business interest expense paid or accrued in taxable 
years beginning in 2019 or 2020 in two ways. 
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1231 $100 * 50 percent = $50. 
1232 $100 * 50 percent = $50. 
1233 $70 ¥ $50 = $20. 
1234 See Prop. Treas. Reg. sec. 1.163(j)–6(g)(4) for additional guidance. 
1235 $100 * 30 percent = $30. 
1236 $70 ¥ $30 = $40. 
1237 $20 * 50 percent = $10. 
1238 This assumes that the partner does not sell its partnership interest in 2019 or 2020. If 

the partner sells its partnership interest in 2019 or 2020, the rules of section 163(j)(4)(B)(iii)(II), 
described above, apply. 

1239 For partnership taxable years beginning in 2020, the election out of the increase in the 
adjusted taxable income percentage is made at the partnership level. 

1240 In Treas. Reg. sec. 1.163(j)–2(b)(4) and Rev. Proc. 2020–22, the IRS describes the time and 
manner in which certain taxpayers may elect out of the 50 percent adjusted taxable income limi-
tation for taxable years beginning in 2019 and 2020. In Prop. Treas. Reg. sec. 1.163(j)–2(g)(4) 
and Rev. Proc. 2020–22, the IRS describes the time and manner in which partners may elect 
out of deducting 50 percent of excess business interest expense for taxable years beginning in 
2020. 

Increase to 50 percent of adjusted taxable income 
For taxable years beginning in 2019 or 2020, the provision gen-

erally increases the percentage of the taxpayer’s adjusted taxable 
income that factors into the calculation of the limitation on deduc-
tion of business interest from 30 percent to 50 percent. For exam-
ple, a corporation with $100 of adjusted taxable income and $50 of 
business interest expense in its 2019 taxable year may deduct all 
$50 1231 of its 2019 business interest expense on its 2019 return, in-
cluding on an amended return. If the corporation has $100 of ad-
justed taxable income and $70 of business interest expense in its 
2020 taxable year, it may deduct $50 1232 of its 2020 business inter-
est expense on its 2020 return, and $20 1233 of its 2020 business in-
terest expense will carry forward. 

For partnership taxable years beginning in 2019, this rule does 
not apply, and instead partners that were allocated excess business 
interest expense of a partnership for any taxable year of the part-
nership beginning in 2019 are permitted to deduct 50 percent of 
such excess business interest expense in the partner’s first taxable 
year beginning in 2020 (the other 50 percent of such excess busi-
ness interest expense is subject to the limitations of section 
163(j)(4)(B)(ii) described above).1234 

For example, assume a partnership has $100 of adjusted taxable 
income and $70 of business interest expense in a taxable year be-
ginning in 2019. The partnership has $30 1235 of deductible busi-
ness interest expense for its 2019 taxable year and allocates 
$40 1236 in excess business interest expense to its partners. A part-
ner in the partnership that was allocated $20 of excess business in-
terest expense may deduct $10 1237 of such excess business interest 
expense in the partner’s first taxable year beginning in 2020. The 
other $10 of such excess business interest expense remains subject 
to the limitations of section 163(j)(4)(B)(ii).1238 

Taxpayers are permitted to elect out of application of the in-
crease in the adjusted taxable income percentage for any taxable 
year to which the increase potentially applies,1239 and partners are 
permitted to elect out of the special rule for 2019 excess business 
interest.1240 

Election to substitute last taxable year beginning in 2019 
The provision permits a taxpayer to elect to substitute the ad-

justed taxable income for its last taxable year beginning in 2019 for 
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1241 In Treas. Reg. sec. 1.163(j)–2(b)(4), Prop. Treas. Reg. sec. 1.163(j)–6(d)(5) and Rev. Proc. 
2020–22, the IRS describes the time and manner in which taxpayers may elect to use the tax-
payer’s adjusted taxable income for its last taxable year beginning in 2019 for its adjusted tax-
able income for any taxable year beginning in 2020. 

1242 See Prop. Treas. Reg. sec. 1.163(j)–6(d)(5) for additional guidance. 
1243 ($200 * 3/12) * 50 percent = $25. 
1244 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer 

with the benefits and burdens of ownership) is entitled to claim tax benefits such as cost recov-
ery deductions with respect to the property. In addition, where property is not used exclusively 
in a taxpayer’s business, the amount eligible for a deduction must be reduced by the amount 
related to personal use. See, e.g., sec. 280A. 

1245 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

1246 Sec. 168. 
1247 See sec. 168(e) and (g). 

its adjusted taxable income for any taxable year beginning in 
2020.1241 In the case of a partnership, the election is made at the 
partnership level.1242 If the election to substitute adjusted taxable 
income from a taxpayer’s last taxable year beginning in 2019 is 
made with respect to a taxable year beginning in 2020 that is a 
short taxable year, the 2019 adjusted taxable income amount that 
is substituted is scaled down by multiplying the taxpayer’s 2019 
adjusted taxable income by the ratio of (1) the number of months 
in the short taxable year beginning in 2020, to (2) 12. 

For example, assume a taxpayer has $200 of adjusted taxable in-
come in its last taxable year beginning in 2019, $10 of adjusted 
taxable income in a short taxable year starting on January 1, 2020, 
and ending on March 31, 2020, and $50 of business interest ex-
pense in its short 2020 taxable year. If the taxpayer makes the 
election to substitute its last taxable year beginning in 2019 in de-
termining adjusted taxable income under the provision, the tax-
payer may deduct $25 1243 of such business interest expense. 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2018. 

7. Technical amendments regarding qualified improvement 
property (sec. 2307 of the Act and sec. 168(e) of the 
Code) 

Present Law 

In general 
A taxpayer generally must capitalize the cost of property used in 

a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.1244 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the tax-
payer.1245 Tangible property generally is depreciated under the 
modified accelerated cost recovery system (‘‘MACRS’’), which deter-
mines depreciation for different types of property based on an as-
signed applicable depreciation method, recovery period, and placed 
in service convention.1246 For some assets, the recovery period for 
the asset is provided in section 168.1247 In other cases, the recovery 
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1248 1987–2 C.B. 674 (as clarified and modified by Rev. Proc. 88–22, 1988–1 C.B. 785). Exer-
cising authority granted by Congress, the Secretary issued Rev. Proc. 87–56, laying out the 
framework of recovery periods for enumerated classes of assets. The Secretary clarified and 
modified the list of asset classes in Rev. Proc. 88–22, 1988–1 C.B. 785. In November 1988, Con-
gress revoked the Secretary’s authority to modify the class lives of depreciable property. Rev. 
Proc. 87–56, as modified, remains in effect except to the extent that the Congress has, since 
1988, statutorily modified the recovery period for certain depreciable assets, effectively super-
seding any administrative guidance with regard to such property. 

1249 Under the declining balance method, the depreciation rate is determined by dividing the 
appropriate percentage (here, 150 or 200 percent) by the appropriate recovery period. This leads 
to accelerated depreciation when the declining balance percentage is greater than 100. The table 
below illustrates depreciation for an asset with a cost of $1,000 and a seven-year recovery period 
under the 200-percent declining balance method, the 150-percent declining balance method, and 
the straight line method. 

Recovery method Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Total 
200-percent declining balance 285.71 204.08 145.77 104.12 86.77 86.77 86.77 1,000.00 
150-percent declining balance 214.29 168.37 132.29 121.26 121.26 121.26 121.26 1,000.00 
Straight-line 142.86 142.86 142.86 142.86 142.86 142.86 142.86 1,000.00 
* Details may not add to totals due to rounding. 
1250 Treas. Reg. sec. 1.167(a)–10(b). 
1251 Sec. 168(d)(2) and (d)(4)(B). 
1252 Sec. 168(d)(1) and (4)(A). 
1253 The mid-quarter convention treats all property placed in service (or disposed of) during 

any quarter as placed in service (or disposed of) on the mid-point of such quarter. Sec. 168(d)(3) 
and (d)(4)(C). 

period of an asset is generally set forth in Revenue Procedure 87– 
56.1248 

The MACRS recovery periods applicable to most tangible per-
sonal property range from three to 20 years. The depreciation 
methods generally applicable to tangible personal property are the 
200-percent and 150-percent declining balance methods,1249 switch-
ing to the straight line method for the first taxable year where 
using the straight line method with respect to the adjusted basis 
as of the beginning of that year yields a larger depreciation allow-
ance. The recovery periods for most real property are 39 years for 
nonresidential real property and 27.5 years for residential rental 
property. The straight line depreciation method is required for the 
aforementioned real property. 

Depreciation of an asset begins when the asset is deemed to be 
placed in service under the applicable convention.1250 Under 
MACRS, nonresidential real property, residential rental property, 
and any railroad grading or tunnel bore generally are subject to the 
mid-month convention, which treats all property placed in service 
during any month (or disposed of during any month) as placed in 
service (or disposed of) on the mid-point of such month.1251 All 
other property generally is subject to the half-year convention, 
which treats all property placed in service during any taxable year 
(or disposed of during any taxable year) as placed in service (or dis-
posed of) on the mid-point of such taxable year to reflect the as-
sumption that assets are placed in service ratably throughout the 
year.1252 However, if substantial property is placed in service dur-
ing the last three months of a taxable year, a special rule requires 
use of the mid-quarter convention,1253 designed to prevent the rec-
ognition of disproportionately large amounts of first-year deprecia-
tion as a result of the half-year convention. 

Depreciation of additions or improvements to property 
The recovery period for any addition or improvement to real or 

personal property begins on the later of (1) the date on which the 
addition or improvement is placed in service, or (2) the date on 
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1254 Sec. 168(i)(6). 
1255 This rule expresses Congressional intent. 
1256 Sec. 168(e)(6)(A). 
1257 Sec. 168(e)(6)(B). 
1258 Sec. 168(b)(3)(G). 
1259 Note that as 15-year property, qualified improvement property is generally eligible for the 

additional first-year depreciation deduction under section 168(k). Qualified improvement prop-
erty is also eligible for section 179 expensing. See sec. 179(e)(1). Note that the amount of the 
additional first-year depreciation deduction is determined after basis adjustments for any sec-
tion 179 expensing. See Treas. Reg. sec. 1.168(k)–1(a)(2)(iii). 

1260 See T.D. 9874, 84 Fed. Reg. 50109–50110, September 24, 2019. Note that if treated as 
39-year property, the property would not be eligible for the additional first-year depreciation de-
duction under section 168(k) as such property would not have a MACRS recovery period of 20 
years or less. See sec. 168(k)(2)(A)(i)(I). 

1261 Sec. 168(g)(1)(A)–(D). 
1262 As defined in section 163(j)(7)(B). See sec. 168(g)(1)(F) and (8). For a discussion of changes 

made to section 163(j) by the Act, see the description of section 2306 of the Act (Modifications 
of Limitation on Business Interest) in this document. 

which the property with respect to which such addition or improve-
ment is made is placed in service.1254 Any MACRS deduction for 
an addition or improvement to any property is to be computed in 
the same manner as the deduction for the underlying property 
would be if such property were placed in service at the same time 
as such addition or improvement. Thus, for example, the cost of an 
improvement to a building that constitutes nonresidential real 
property is recovered over 39 years using the straight line method 
and mid-month convention. However, an exception to the 39-year 
recovery period applies to qualified improvement property, as de-
scribed below. 

Qualified improvement property 
Qualified improvement property is any improvement made by the 

taxpayer 1255 to an interior portion of a building that is nonresiden-
tial real property if such improvement is placed in service by the 
taxpayer after the date such building was first placed in service by 
any taxpayer.1256 Qualified improvement property does not include 
any improvement for which the expenditure is attributable to the 
enlargement of the building, any elevator or escalator, or the inter-
nal structural framework of the building.1257 

Qualified improvement property placed in service after December 
31, 2017, is generally depreciable using the straight line meth-
od 1258 and half-year convention, and Congressional intent was for 
a 15-year recovery period to apply.1259 However, when the defini-
tion of qualified improvement property was added to section 168(e) 
by section 13204 of Public Law 115–97, language providing a 15- 
year recovery period for such property was inadvertently omitted 
from the statute. As a result, the IRS and Treasury have taken the 
position that such property is recoverable over 39 years, rather 
than the intended 15 years.1260 

Alternative depreciation system 
The alternative depreciation system (‘‘ADS’’) is required to be 

used for tangible property used predominantly outside the United 
States, certain tax-exempt use property, tax-exempt bond financed 
property, and certain imported property covered by an Executive 
order.1261 In addition, ADS is required to be used for certain prop-
erty held by an electing real property trade or business 1262 and an 
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1263 As defined in section 163(j)(7)(C). See also sec. 168(g)(1)(G). For a discussion of changes 
made to section 163(j) by the Act, see the description of section 2306 of the Act (Modifications 
of Limitation on Business Interest) in this document. 

1264 Sec. 168(g)(1)(E) and (7). 
1265 Sec. 168(g)(2) and (3). 
1266 See sec. 168(g)(3). 
1267 This rule expresses Congressional intent. 
1268 Thus, the provision reverses the result in T.D. 9874, supra, with the result that qualified 

improvement property may be eligible for the additional first-year depreciation deduction under 
section 168(k). See T.D. 9916, 85 Fed. Reg. 71734–71770, November 10, 2020, modifying and 
clarifying T.D. 9874 to reflect these changes made by the Act. Note that if qualified improve-
ment property placed in service after 2017 was improperly depreciated as 39-year property (or 
40-year property under ADS), the taxpayer may be eligible to file an amended return, adminis-
trative adjustment request under section 6227, or IRS Form 3115, Application for Change in 
Accounting Method, to change to properly treat such property as 15-year property (or 20-year 
property under ADS). Similarly, a taxpayer wishing to make, revoke, or withdraw an election 
for such property under section 168(g)(7) (regarding an election to use ADS), section 168(k)(7) 
(regarding an election out of the additional first-year depreciation deduction under section 
168(k)), or section 168(k)(10) (regarding an election to use a 50-percent allowance under section 
168(k) for certain property placed in service during certain periods) may be eligible to do so by 
filing an amended return, administrative adjustment request, or IRS Form 3115. See sec. 446(e); 
Rev. Proc. 2020–50, 2020–48 I.R.B. 1122; Rev. Proc. 2020–25, 2020–19 I.R.B. 785, as modified 
by Rev. Proc. 2020–50, 2020–48 I.R.B. 1122; and sec. 6 of Rev. Proc. 2019–43, 2019–48 I.R.B. 
1107, as modified by Rev. Proc. 2020–25, 2020–19 I.R.B. 785, and Rev. Proc. 2020–50, 2020– 
48 I.R.B. 1122. 

electing farming business.1263 An election to use ADS is available 
to taxpayers for any class of property for any taxable year.1264 
Under ADS, all property is depreciated using the straight line 
method over recovery periods that generally are equal to the class 
life of the property, with certain exceptions.1265 For example, non-
residential real property has a 40-year ADS recovery period, and 
residential rental property placed in service after December 31, 
2017, has a 30-year ADS recovery period,1266 while qualified im-
provement property placed in service after December 31, 2017, is 
intended to have a 20-year ADS recovery period.1267 

Explanation of Provision 

The provision clarifies that qualified improvement property is 15- 
year property under MACRS and 20-year property under ADS.1268 

The provision also clarifies that the 15-year MACRS (or 20-year 
ADS) recovery period only applies if the qualified improvement 
property is made by the taxpayer. Thus, for example, if a taxpayer 
purchases a building in a taxable transaction, any qualified im-
provement property previously placed in service by the seller with 
respect to such building does not qualify as qualified improvement 
property with respect to the buyer. 

Effective Date 

The provision is effective as if included in section 13204 of Public 
Law 115–97 (i.e., for property placed in service after December 31, 
2017). 

8. Temporary exception from excise tax for alcohol used to 
produce hand sanitizer (sec. 2308 of the Act and sec. 5214 
of the Code) 

Present Law 

Distilled spirits produced in or imported into the United States 
generally are subject to Federal excise tax upon withdrawal from 
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1269 Secs. 5001 and 5006. 
1270 Sec. 5214(a). 
1271 Sec. 5562. 
1272 The provision also exempts alcohol removed under the provision from certain labeling and 

bulk sales requirements under section 105 or 106 of the Federal Alcohol Administration Act (27 
U.S.C. sec. 205; 27 U.S.C. sec. 206) and section 204 of the Alcoholic Beverage Labeling Act of 
1988 (27 U.S.C. sec. 215). 

1273 The FDA has issued temporary guidance for the preparation of alcohol-based hand sani-
tizers with denatured ethanol by certain firms and pharmacies during the outbreak of COVID– 
19. See FDA, ‘‘Guidance for Industry: Temporary Policy for Preparation of Certain Alcohol-Based 
Hand Sanitizer Products During the Public Health Emergency (COVID–19)’’ (March 2020), 
available at https://www.fda.gov/regulatory-information/search-fda-guidance-documents/guid-
ance-industry-temporary-policy-preparation-certain-alcohol-based-hand-sanitizer-products-during 
(last visited October 15, 2020); FDA, ‘‘Policy for Temporary Compounding of Certain Alcohol- 
Based Hand Sanitizer Products During the Public Health Emergency’’ (March 2020), available 
at https://www.fda.gov/regulatory-information/search-fda-guidance-documents/policy-temporary- 
compounding-certain-alcohol-based-hand-sanitizer-products-during-public-health (last visited Oc-
tober 15, 2020); FDA, ‘‘Temporary Policy for Manufacture of Alcohol for Incorporation Into Alco-
hol-Based Hand Sanitizer Products During the Public Health Emergency (COVID–19) Guidance 
for Industry’’ (March 2020), available at https://www.fda.gov/regulatory-information/search-fda- 
guidance-documents/temporary-policy-manufacture-alcohol-incorporation-alcohol-based-hand- 
sanitizer-products-during (last visited October 15, 2020). 

the bonded premises of a distilled spirits plant.1269 Under certain 
circumstances, however, distilled spirits may be withdrawn from 
the bonded premises free of Federal excise tax, such as when such 
spirits are denatured or are withdrawn for use in hospitals, blood 
banks, sanitariums, or nonprofit clinics for non-beverage purposes 
and not for resale or use in the manufacture of any product for 
sale.1270 

The Secretary, in the event of a disaster, has broad authority to 
temporarily exempt proprietors of distilled spirits plants from any 
provision of the Code related to distilled spirits, but such authority 
does not extend to those Code provisions requiring payment of the 
Federal excise tax on distilled spirits.1271 

Explanation of Provision 

Under the provision,1272 distilled spirits that are removed after 
December 31, 2019, and before January 1, 2021, are free of Federal 
excise tax if they are withdrawn for use or contained in hand sani-
tizer produced and distributed in a manner consistent with any 
guidance issued by the Food and Drug Administration (‘‘FDA’’) that 
is related to the outbreak of virus SARS–CoV–2 or coronavirus dis-
ease 2019 (‘‘COVID–19’’).1273 

Effective Date 

The provision applies to distilled spirits removed after December 
31, 2019. 
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1274 Sec. 6103(a). 
1275 Pub. L. No. 116–91, December 19, 2019. 
1276 The Secretary of Education can make a request for disclosure under section 6103(l)(13) 

with respect to an individual only if the Secretary of Education has obtained approval from the 
individual for such disclosure. 

TITLE III—SUPPORTING AMERICA’S HEALTH CARE 
SYSTEM IN THE FIGHT AGAINST THE CORONAVIRUS 

Subtitle B—Education Provisions 

1. Technical and other amendments relating to the FUTURE 
Act (sec. 3516 of the Act and sec. 6103 of the Code) 

Present Law 

General rule of confidentiality and exception for certain dis-
closures to administer certain student financial aid and 
loan programs 

As a general rule, returns and return information are confiden-
tial and cannot be disclosed unless authorized by Title 26 (the 
Code).1274 Among others, this general rule applies to officers and 
employees of the United States and any person who has or had ac-
cess to returns or return information under section 6103(l)(13). The 
Fostering Undergraduate Talent by Unlocking Resources for Edu-
cation (‘‘FUTURE’’) Act 1275 amended and rewrote section 
6103(l)(13) to authorize the disclosure of certain return information 
for purposes of administering student financial aid and loan pro-
grams. 

The provision requires the IRS to disclose certain return informa-
tion to the Department of Education and others for the purpose of 
administering financial aid and loan programs. Upon receiving a 
written request from the Secretary of Education,1276 the IRS must 
disclose specified return information to authorized persons for the 
purposes of (1) determining eligibility for, and repayment obliga-
tions under, income-contingent or income-based repayment plans; 
(2) monitoring and reinstating loans that were discharged based on 
a total and permanent disability; and (3) determining the eligibility 
for, and the amount of, awards of Federal student financial aid. 

Authorized persons may only use the disclosed information for 
the purposes above and for three additional purposes related to the 
programs. These additional purposes are (1) reducing the net cost 
of improper payments under such plans, relating to such awards, 
or relating to such discharges; (2) oversight activities by the Office 
of Inspector General of the Department of Education as authorized 
by the Inspector General Act of 1978; and (3) conducting analyses 
and forecasts for estimating costs related to such plans, discharges, 
or awards. The additional purposes do not include conducting 
criminal investigations or prosecutions. 

An ‘‘authorized person’’ is any person who is an officer, employee, 
or contractor of the Department of Education, and is specifically 
authorized and designated by the Secretary of Education for pur-
poses of the specific disclosure authority programs (income-contin-
gent or income-based repayment plans, loans discharged based on 
a total and permanent disability, awards of Federal student finan-
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cial aid (the designation is applied separately with respect to each 
program)). 

With the consent of the taxpayer, authorized persons may redis-
close the return information received from the IRS to certain insti-
tutions of higher education, State higher education agencies, and 
scholarship organizations solely for use in financial aid programs. 

Civil damage remedy for unauthorized disclosure or unau-
thorized inspection of returns and return information 

A taxpayer whose return or return information is disclosed in 
violation of section 6103(a) may bring a lawsuit in a district court 
of the United States for actual or statutory damages, and in certain 
cases, punitive damages. If a Federal employee makes knowingly 
or by reason of negligence, a disclosure or inspection in violation 
of any provision of section 6103, a taxpayer may sue the United 
States. If a person other than a Federal employee knowingly or by 
reason of negligence inspects or discloses any return or return in-
formation with respect to a taxpayer in violation of any provision 
of section 6103, suit may be brought directly against such person. 

No liability results from a disclosure based on a good faith, but 
erroneous, interpretation of section 6103. A disclosure or inspection 
requested by the taxpayer will also relieve liability. 

Upon a finding of liability, a taxpayer can recover the greater of 
$1,000 per act of unauthorized disclosure (or inspection) or, the 
sum of actual damages plus, in the case of an inspection or disclo-
sure that was willful or the result of gross negligence, punitive 
damages. The taxpayer may also recover the costs of the action 
and, if found to be a prevailing party, reasonable attorney fees. 

The taxpayer has two years from the date of the discovery of the 
unauthorized inspection or disclosure to bring suit. The IRS is re-
quired to notify a taxpayer of an unauthorized inspection or disclo-
sure as soon as practicable after any person is criminally charged 
by indictment or information for unlawful inspection or disclosure. 
In addition, the taxpayer is to be notified if the IRS or a Federal 
or State agency (upon notice to the Secretary by such Federal or 
State agency) proposes an administrative determination as to dis-
ciplinary or adverse action against an employee arising from the 
employee’s unauthorized inspection or disclosure of the taxpayer’s 
return or return information. 

Safeguards and accountings 
Unless specifically listed in the statute as excluded from the ac-

counting requirement, section 6103(p)(3) requires the IRS to main-
tain a permanent system of standardized records or accountings of 
all requests for inspection or disclosure of returns and return infor-
mation (including the reasons for and dates of such requests) and 
of returns and return information inspected or disclosed under sec-
tion 6103 (and section 6104(c)). The IRS is required to account for 
all disclosures made under section 6103(l)(13), including those 
made to the Department of Education and its contractors, as well 
as redisclosures made by authorized persons to institutions of high-
er education, State higher education agencies, and scholarship or-
ganizations. The Secretary of Education is required to annually 
submit a written report to the Secretary of the Treasury regarding: 
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1277 The IRS has published guidelines for safeguarding the confidentiality of Federal tax infor-
mation in IRS Publication 1075, Tax Information Security Guidelines for Federal, State and 
Local Agencies (2016). 

(1) redisclosures of return information to institutions of higher edu-
cation, State higher education agencies, and scholarship organiza-
tions, including the number of such redisclosures; and (2) any un-
authorized use, access, or disclosure of the return information 
under section 6103(l)(13). 

Section 6103(p)(4) requires, as a condition of receiving returns 
and return information, that Federal and State agencies and speci-
fied other recipients provide safeguards to the satisfaction of the 
Secretary of the Treasury as necessary or appropriate to protect 
the confidentiality of returns or return information.1277 It also re-
quires that a report be furnished to the Secretary at such time and 
containing such information as prescribed by the Secretary, regard-
ing the procedures established and utilized for ensuring the con-
fidentiality of returns and return information. The Secretary, after 
an administrative review, may take such actions as are necessary 
to ensure these requirements are met, including the refusal to dis-
close returns and return information. 

All agencies and other persons described in section 6103(l)(13) as 
authorized to receive confidential return information (i.e., the De-
partment of Education, its contractors, certain institutions of high-
er education, State higher education agencies, and scholarship or-
ganizations) are required to safeguard such information to the sat-
isfaction of the Secretary. 

Explanation of Provision 

General rule of confidentiality and civil actions for damages 
Under the provision, a person who has or had access to return 

information under section 6103(l)(13)(D)(iii) (i.e., certain institu-
tions of higher education, State higher education agencies, scholar-
ship organizations, and the authorized persons designated to the 
make redisclosures to such entities) is no longer required to main-
tain the confidentiality of that return information as provided by 
section 6103(a). As a result, the general rule of confidentiality and 
nondisclosure under section 6103(a) does not apply to these entities 
with respect to the information redisclosed to them, and a civil ac-
tion for damages due to inspections and disclosures by such entities 
in violation of section 6103(a) is no longer available. 

Accountings 
Under the provision, the IRS is no longer required to maintain 

a permanent system of standardized records to account for disclo-
sures the IRS makes to the Department of Education and its con-
tractors. The IRS is still required to account for redisclosures made 
by authorized persons to institutions of higher education, State 
higher education agencies, and scholarship organizations. 

Safeguards 
For institutions of higher education, State higher education agen-

cies, scholarship organizations, and the authorized persons des-
ignated to make redisclosures to such entities, the provision elimi-
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1278 Secs. 3401, 3101, 3111, and 3301. 
1279 Sec. 3221. 
1280 The Hospital Insurance (‘‘HI’’) tax has two components: Medicare tax and Additional 

Medicare tax. Medicare tax is imposed on wages, as defined in section 3121(a), with respect to 
employment, as defined in section 3121(b), at a rate of 1.45 percent for the employer. Sec. 
3101(b)(1). An equivalent 1.45 percent is withheld from employee wages. Sec. 3111(b)(1). For 
purposes of this description, Medicare tax does not include Additional Medicare tax. Additional 
Medicare taxes are withheld from employee wages in excess of $200,000 at a rate of 0.9 percent. 
Sec. 3101(b)(2). There is no equivalent employer’s share of Additional Medicare taxes. 

1281 Sec. 3101. 
1282 Sec. 230 of the Social Security Act (42 U.S.C. sec. 430). 
1283 Sec. 3121(a). 

nates the requirement that as a condition of receiving return infor-
mation such entities establish safeguard requirements to the satis-
faction of the Secretary of the Treasury. 

Technical amendment 
The provision corrects an erroneous cross-reference defining tax-

able income from a farming business. 

Effective Date 

The amendments made by the provision are effective as if in-
cluded in the FUTURE Act (Pub. L. No. 116–91). 

Subtitle C—Labor Provisions 

1. Advance refunding of credits (sec. 3606 of the Act) 

Present Law 

Federal employment taxes are imposed on wages paid to employ-
ees with respect to employment and include Federal income tax as 
well as taxes levied under the Federal Insurance Contributions Act 
(‘‘FICA’’) and Federal Unemployment Tax Act (‘‘FUTA’’).1278 In ad-
dition, tier 1 of the Railroad Retirement Tax Act (‘‘RRTA’’) imposes 
a tax on compensation paid to railroad employees and representa-
tives.1279 

FICA taxes are comprised of two components: Old-Age, Sur-
vivors, and Disability Insurance (‘‘OASDI’’) tax and Medicare 
taxes.1280 With respect to OASDI tax, the applicable rate is 12.4 
percent with half of such rate (6.2 percent) imposed on the em-
ployee and the remainder (6.2 percent) imposed on the em-
ployer.1281 The tax is assessed on covered wages up to the OASDI 
wage base ($137,700 in 2020). Generally, the OASDI wage base 
rises based on increases in the national average wage index.1282 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.1283 The name given to the remunera-
tion for employment is immaterial. OASDI wages includes salaries, 
vacation allowances, bonuses, deferred compensation, commissions, 
and fringe benefits. The term ‘‘employment’’ is generally defined for 
FICA tax purposes as any service, of whatever nature, performed 
by an employee for the person employing him or her, with certain 
specific exceptions. 
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1284 Sec. 3121(b)(9). 
1285 Secs. 3201 through 3233. Instead of FICA taxes, railroad employers and employees are 

subject, under the RRTA, to taxes equivalent to the OASDI and Medicare taxes under FICA. 
Under the RRTA, employers and employees are also subject to an additional tax, referred to 
as the ‘‘tier 2’’ tax, on compensation up to a certain amount. 

1286 7.65 percent, consisting of 6.2 percent for retirement on earnings up to $137,700 in 2020, 
and 1.45 percent for Medicare tax on all earnings. 

1287 In 2020, the tier 2 tax rate on earnings up to $102,300 is 4.9 percent for employees and 
13.1 percent for employers. 

1288 Sec. 1401(a) and (b). 
1289 Sec. 1401(a). In calculating the SECA tax for OASDI, the OASDI wage base taken into 

account is reduced by FICA wages paid to the individual during the taxable year. 
1290 Sec. 1401(b)(1). 
1291 Sec. 1401(b)(2). 
1292 Sec. 1402(a)(1). 
1293 Sec. 1402(a)(2). 

Railroad retirement program 
Railroad workers do not participate in the OASDI system. Ac-

cordingly, compensation subject to RRTA tax is exempt from FICA 
taxes.1284 The RRTA imposes a tax on compensation paid by cov-
ered employers to employees in recognition for the performance of 
services.1285 Employees whose compensation is subject to RRTA are 
ultimately eligible for railroad retirement benefits that fall under 
a two-tier structure. Rail employees and employers pay tier 1 taxes 
at the same rate as FICA taxes.1286 In addition, rail employees and 
employers both pay tier 2 taxes that are used to finance railroad 
retirement benefits over and above Social Security benefit lev-
els.1287 Tier 2 benefits are similar to a private defined benefit pen-
sion. Those taxes are funneled to the railroad retirement system 
and used to fund basic retirement benefits for railroad workers and 
an investment trust that generates returns for the pension fund. 

Self-employment taxes 
The Self-Employment Contributions Act (‘‘SECA’’) imposes tax on 

the self-employment income of an individual. SECA taxes consist of 
OASDI tax and Medicare tax.1288 Under the OASDI component, 
the first rate of tax is 12.4 percent on self-employment income up 
to the OASDI wage base ($137,700 for 2020).1289 Under the basic 
Medicare tax component, the second rate of tax is 2.9 percent of all 
self-employment income (without regard to the OASDI wage 
base).1290 As is the case with employees, an Additional Medicare 
tax applies to the Medicare portion of SECA tax on self-employ-
ment income in excess of a threshold amount.1291 

Self-employment income subject to SECA tax is determined as 
the net earnings from self-employment derived by an individual 
during any taxable year, subject to certain exceptions. Net earnings 
from self-employment is the gross income derived by an individual 
from any trade or business less allowed deductions that are attrib-
utable to the trade or business and permitted under the SECA 
rules. Certain passive income and related deductions are not taken 
into account in determining net earnings from self-employment, in-
cluding rentals from real estate (unless received in the course of a 
trade or business as a real estate dealer),1292 dividends and inter-
est (unless such dividends and interest are received in the course 
of a trade or business as a dealer in stocks or securities),1293 and 
sales or exchanges of capital assets and certain other property (un-
less the property is stock in trade that would properly be included 
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1294 Sec. 1402(a)(3). 
1295 Sec. 1402(a)(12). 
1296 The deduction is intended to provide parity between FICA and SECA taxes because the 

employer may deduct, as a business expense, its share of the FICA taxes paid. As presently 
written, the deduction for SECA taxes is not the exact economic equivalent to the deduction for 
FICA taxes. See Joint Committee on Taxation, Options to Improve Tax Compliance and Reform 
Tax Expenditures (JCS–2–05), January 27, 2005, for a detailed description of this issue. 

1297 Families First Coronavirus Response Act, Pub. L. No. 116–127, secs. 7001–7005, March 
18, 2020. 

1298 Joint Committee on Taxation, Technical Explanation of Division G, ‘‘Tax Credits for Paid 
Sick and Paid Family and Medical Leave,’’ of H.R. 6201, the ‘‘Families First Coronavirus Re-
sponse Act’’ (JCX–10–20), March 2020. 

1299 Pub. L. No. 103–3 (February 3, 1993). 

in inventory or held primarily for sale to customers in the ordinary 
course of the trade or business).1294 

For purposes of computing net earnings from self-employment, 
taxpayers are permitted a deduction equal to the product of the 
taxpayer’s net self-employment income (determined without regard 
to this deduction) and one-half of the sum of the rates for OASDI 
and Medicare taxes (i.e., 7.65 percent of net earnings).1295 This de-
duction is determined without regard to the additional 0.9 percent 
Additional Medicare tax that may apply to an individual. This de-
duction reflects the fact that the FICA rates apply to an employee’s 
wages, which do not include FICA taxes paid by the employer, 
whereas the self-employed individual’s net earnings are economi-
cally equivalent to an employee’s wages plus the employer share of 
FICA taxes.1296 This is generally referred to as the ‘‘regular meth-
od’’ of determining net earnings from self-employment, and in IRS 
forms and publications is expressed as multiplying total net earn-
ings from self-employment by 92.35 percent. 

Division G of the Families First Coronavirus Response Act 
Division G of the Families First Coronavirus Response Act 1297 

(‘‘FFCRA’’) provided a tax credit for qualified sick leave wages and 
qualified family leave wages mandated under the FFCRA, as well 
as allocable qualified health plan expenses.1298 Section 7001 of the 
FFCRA requires certain employers to provide an employee with 
paid sick time to the extent that the employee is unable to work 
or telework due to enumerated conditions. Under the FFCRA, an 
employer is allowed a corresponding credit against the OASDI tax 
or RRTA tax imposed on the employer. The amount of the credit 
is equal to 100 percent of the qualified sick leave wages paid by 
the employer with respect to that calendar quarter, subject to some 
limitations. The provision limits the amount of qualified sick leave 
wages taken into account for purposes of the credit. 

Section 7003 of the FFCRA required certain employers to provide 
qualified family leave wages to employees. Qualified family leave 
wages include public health emergency leave provided to employees 
under Family and Medical Leave Act.1299 Under the FFCRA, em-
ployers are allowed a credit against OASDI or RRTA taxes in an 
amount equal to 100 percent of qualified family leave wages paid 
by the employer during the quarter, subject to the limitations pre-
scribed in the FFCRA. 

For both sections 7001 and 7003, the credit allowed is increased 
by so much of the employer’s qualified health plan expenses as are 
properly allocable to the qualified sick leave wages or qualified 
family leave wages for which the credit is allowed. In addition, the 
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1300 Section 3111(b) imposes on the employer a Medicare hospital insurance excise tax of 1.45 
percent on all earnings. 

1301 This credit is described in section 3111(e). 
1302 This credit is described in section 3111(f). 
1303 The excess is treated as an overpayment and refunded under sections 6402(a) and 6413(b). 

In addition, any amount that is due to an employer is treated in the same manner as a refund 
due from a credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Sec-
retary for refunding such excess amounts. 

1304 Secs. 3111(a), 3221(a), and 6656. 
1305 Notice 2020–22, 2020–17 I.R.B. 664, April 20, 2020. For 2020, the IRS provided Form 

7200, Advance Payment of Employer Credits Due to COVID–19, to allow taxpayers to request 
advance payment of the credit. The instructions to Form 7200 for 2020 explain, 

Employers will be allowed the full amount of this [FFCRA] refundable credit even if 
it exceeds their employment tax liability. If quarterly employment tax deposits that are 
otherwise required are less than the amount of credit for which the employer is eligible, 
the employer may receive the remaining credit in advance, using this form. FFCRA also 
provides similar credits for certain self-employed persons in similar circumstances. 
However, advance payments aren’t available for the credit for self-employed individuals. 

See instructions to IRS Form 7200, revised March 2020, available at https://www.irs.gov/pub/ 
irs-prior/i7200--2020.pdf. 

amount of the credit is increased by the amount of tax imposed by 
section 3111(b) 1300 on qualified sick leave wages or qualified family 
leave wages, for which a credit is allowed under such section 7001 
or 7003, respectively. 

With respect to sections 7001 and 7003 of the FFCRA, the credit 
allowed may not exceed the OASDI tax or RRTA tax imposed on 
the employer, reduced by any credits allowed for the employment 
of qualified veterans 1301 and research expenditures of qualified 
small businesses 1302 for that calendar quarter on the wages paid 
with respect to all the employer’s employees. However, if for any 
calendar quarter the amount of the credit exceeds the OASDI tax 
or RRTA tax imposed on the employer, subject to the foregoing re-
ductions, such excess is treated as a refundable overpayment.1303 

Explanation of Provision 

The refundable portion of the credits allowed under the FFCRA 
may be advanced during the calendar quarter in which the quali-
fied sick leave wages or qualified family leave wages are paid. The 
provision allows employers to choose to receive an offset, through 
a tax credit, of expenditures made for paid sick leave and paid fam-
ily and medical leave mandated under the FFCRA at an earlier 
juncture during a calendar quarter rather than at the end of a 
quarter upon the filing of a quarterly employment tax return. The 
amount of the credit that may be advanced, according to forms and 
instructions provided by the Secretary (or the Secretary’s delegate), 
is limited to the amount of employer OASDI or RRTA taxes, re-
duced by any credits allowed for qualified veterans or research ex-
penditures on qualified small businesses. The amount of the credit 
advancement is calculated through the end of the most recent pay-
roll period in the quarter. 

Penalties for the failure to timely deposit the employer portion 
of OASDI tax or equivalent employer’s share of RRTA tax shall be 
waived if the Secretary (or the Secretary’s delegate) determines 
that the failure to make such deposits was due to the anticipation 
of the credit allowed.1304 The provision directed the Secretary (or 
the Secretary’s delegate) to provide regulations or other guidance 
as may be necessary to carry out the purposes of the provision.1305 
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1306 29 U.S.C. 1001 et seq. In the past, questions had arisen concerning the scope of section 
7508A with respect to employee benefit plans because a number of acts related to employee ben-
efit plans may be required or provided for under ERISA, or the terms of the plan, rather than 
under the Code. For example, a plan sponsor or plan administrator may be required to provide 
a notice to plan or participant or to make a plan contribution. 

1307 As defined in section 1033(h)(3), which provides that the term ‘‘Federally declared dis-
aster’’ has the same meaning as under section 165(i)(5). 

1308 Sec. 518 of ERISA. A terroristic or military action is defined in section 692(c)(2). 
1309 A Federally declared disaster is defined in section 165(i)(5)(A) as ‘‘any disaster subse-

quently determined by the President of the United States to warrant assistance by the Federal 
Government under the Robert T. Stafford Disaster Relief and Emergency Assistance Act’’ (the 
‘‘Stafford Act’’). On March 13, 2020, President Trump declared the COVID–19 pandemic an 
‘‘emergency’’ under section 501(b) of the Stafford Act. As part of that declaration, he instructed 
the Secretary to provide relief from tax deadlines pursuant to section 7508(A)(a). 

1310 Sec. 7508A. 
1311 Sec. 7508A(b). 
1312 42 U.S.C. 274(d). 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

2. Expansion of DOL authority to postpone certain dead-
lines (sec. 3607 of the Act, sec. 518 of ERISA, and sec. 319 
of the Public Health Service Act) 

Present Law 

Employee benefit plans 
Under the Employee Retirement Income Security Act of 1974, as 

amended (‘‘ERISA’’) 1306, the Secretary of Labor has the authority 
to postpone certain deadlines with respect to actions within its ju-
risdiction by reason of a Presidentially declared disaster 1307 or a 
terroristic or military action.1308 The Secretary of Labor may, in 
the case of a pension or other employee benefit plan, or any spon-
sor, administrator, participant, beneficiary, or other person with re-
spect to such plan, affected by such a Presidentially declared dis-
aster or a terroristic or military action notwithstanding any other 
provision of law, prescribe, by notice or otherwise, a period of up 
to one year that may be disregarded in determining the date by 
which any action is required or permitted to be completed by such 
a plan or person under ERISA. A plan will not be treated as failing 
to be operated in accordance with its terms solely as the result of 
disregarding any such period. 

Under the Code, the Secretary has the authority to postpone cer-
tain tax deadlines affected by a Federally declared disaster,1309 or 
a terroristic or military action.1310 In the case of a pension or other 
employee benefit plan, or any sponsor, administrator, participant, 
beneficiary, or other person, the Secretary may prescribe a period 
of up to one year that may be disregarded in determining the date 
by which any action by a pension or other employee benefit plan, 
or by a plan sponsor, administrator, participant, beneficiary or 
other person would be required or permitted to be completed.1311 

Section 319 of the Public Health Service Act 
Under section 319 of the Public Health Service (‘‘PHS’’) Act,1312 

the Secretary of the Department of Health and Human Services 
(‘‘HHS’’) can determine, after consulting with such public health of-
ficials as may be necessary, that (1) a disease or disorder presents 
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1313 On January 31, 2020, the Secretary of HHS declared COVID–19 a public health emer-
gency for the entire United States under section 319 of the PHS Act. 

1314 29 U.S.C. 1001 et seq. 
1315 Sec. 430(a). The Pension Protection Act of 2006 (‘‘PPA’’), Pub. L. No. 109–280, August 17, 

2006, repealed the funding rules that were applicable for plan years beginning before December 
31, 2007 (including the requirement that a funding standard account be maintained) and pro-
vided a new set of rules for determining minimum required contributions. A delayed effective 
date applies to certain plans such as certain CSEC plans. Governmental plans and church plans 
are exempt from the funding rules to the extent provided under law. 

1316 As determined under section 430(a) and section 303(a) of ERISA. 
1317 Special rules apply for determining the funding target for plans in ‘‘at-risk’’ status. See 

sec. 430(d) and (i)(1). 
1318 Sec. 430(b). 
1319 Sec. 430(c). 

a Public Health Emergency (‘‘PHE’’) or (2) a PHE, including signifi-
cant outbreaks of infectious diseases or bioterrorist attacks, other-
wise exists. A PHE declaration allows the Secretary of HHS to take 
certain actions in response to the PHE. In addition, the determina-
tion of a public health emergency authorizes the Secretary of HHS 
to take a variety of discretionary actions to respond to the PHE 
under the statutes the Secretary of HHS administers.1313 

Explanation of Provision 

Under the provision, the Secretary of Labor’s authority to post-
pone certain deadlines under ERISA is extended to include a public 
health emergency declared by the Secretary of HHS pursuant to 
section 319 of the PHS Act. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

3. Single-employer plan funding rules (sec. 3608 of the Act 
and secs. 430(j) and 436 of the Code) 

Present Law 

Minimum required contributions 
Single-employer defined benefit pension plans are generally sub-

ject to minimum funding requirements under the Employee Retire-
ment Income Security Act of 1974, as amended (‘‘ERISA’’) 1314 and 
the Code. 

For plan years beginning after December 31, 2007,1315 the 
amount of the minimum required contribution 1316 to a single-em-
ployer defined benefit pension plan for a plan year generally de-
pends on a comparison of the value of the plan’s assets with the 
plan’s funding target and target normal cost. 

A plan’s funding target is the present value of all benefits ac-
crued or earned as of the beginning of the plan year.1317 A plan’s 
target normal cost for a plan year is generally the present value 
of benefits expected to accrue or be earned during the plan year 
plus the plan-related expenses expected to be paid from plan assets 
during the plan year.1318 A shortfall amortization charge is gen-
erally the sum of the amounts required to amortize any shortfall 
amortization bases for the plan year and the six preceding plan 
years.1319 A shortfall amortization base is generally required to be 
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1320 Sec. 430(c)(3). A shortfall amortization base does not have to be established if the value 
of a plan’s assets (reduced by any prefunding balance, but only if the employer elects to use 
any portion of the prefunding balance to reduce required contributions for the year) is at least 
equal to the plan’s funding target for the plan year. 

1321 Sec. 430(c)(4). Contributions in excess of the minimum contributions required under the 
provision for plan years beginning after 2007 generally are credited to a prefunding balance that 
may be used in certain circumstances to reduce otherwise required minimum contributions. 
Credit balances determined under pre-PPA law are carried over into a funding standard carry-
over balance and generally may also be used (in certain circumstances) to reduce otherwise re-
quired minimum contributions. For example, a credit balance would have resulted where con-
tributions in excess of minimum required contributions were made or from large net experience 
gains. 

1322 Sec. 430(e). 
1323 Sec. 430(i). 
1324 Sec. 430(j). 
1325 The amount of any quarterly installment must be sufficient to cover any liquidity short-

fall. 

established for a plan year if the plan has a funding shortfall for 
a plan year.1320 A shortfall amortization base may be positive or 
negative (i.e., an offsetting amortization base is established for 
gains). In general, a plan has a funding shortfall if the plan’s fund-
ing target for the year exceeds the value of the plan’s assets (re-
duced by any prefunding balance and funding standard carryover 
balance).1321 A waiver amortization charge is the amount required 
to amortize a waived funding deficiency.1322 

The interest rates and mortality table that must be used in de-
termining a plan’s target normal cost and funding target, as well 
as certain other actuarial assumptions, are specified, including spe-
cial assumptions (‘‘at-risk’’ assumptions) for a plan in at-risk sta-
tus. A plan is generally in at-risk status for a year if the value of 
the plan’s assets (reduced by any prefunding and funding standard 
carryover balances) for the preceding year was less than (1) 80 per-
cent of the plan’s funding target determined without regard to the 
at-risk assumptions and (2) 70 percent of the plan’s funding target 
determined using the at-risk assumptions.1323 

Timing rules for contributions 
The due date for the payment of a minimum required contribu-

tion for a plan year is generally 8 months after the end of the plan 
year.1324 Any payment made on a date other than the valuation 
date for the plan year must be adjusted for interest accruing at the 
plan’s effective interest rate for the plan year for the period be-
tween the valuation date and the payment date. Quarterly con-
tributions must be made during a plan year if the plan had a fund-
ing shortfall for the preceding plan year (i.e., if the value of the 
plan’s assets, reduced by the funding standard carryover balance 
and prefunding balance, was less than the plan’s funding target for 
the preceding plan year).1325 If a quarterly installment is not 
made, interest applies for the period of underpayment at the rate 
of interest otherwise applicable (i.e., the plan’s effective interest 
rate) plus five percentage points. 

Excise tax on failure to make minimum required contribu-
tions 

An employer is generally subject to an excise tax if it fails to 
make minimum required contributions and fails to obtain a waiver 
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1326 Sec. 4971. A lien in favor of the plan with respect to property of the employer (and mem-
bers of the employer’s controlled group) arises in certain circumstances in which the employer 
fails to make required contributions. 

1327 Sec. 436. 
1328 Sec. 436(b). 
1329 Benefits already being paid as a result of a plant shutdown or other event that occurred 

in a preceding year are not affected by the limitation. 

from the IRS.1326 The excise tax is 10 percent of the aggregate un-
paid minimum required contributions for all plan years remaining 
unpaid as of the end of any plan year. In addition, a tax of 100 per-
cent of such unpaid required minimum contributions may be im-
posed if any unpaid minimum required contributions remain un-
paid after a certain period. 

Benefit restrictions 
With respect to plan years beginning after December 31, 2007, 

the Code imposes the following funding-based limits on benefits 
and benefit accruals under single-employer plans.1327 

Plan shutdown and other unpredictable contingent event ben-
efits 

If a participant is entitled to an unpredictable contingent event 
benefit payable with respect to any event occurring during any 
plan year, the plan must provide that such benefits may not be 
provided if the plan’s adjusted funding target attainment percent-
age for that plan year: (1) is less than 60 percent or (2) would be 
less than 60 percent taking into account the occurrence of the 
event. For this purpose, the term unpredictable contingent event 
benefit means any benefit payable solely by reason of: (1) a plant 
shutdown (or similar event, as determined by the Secretary) or (2) 
any event other than attainment of any age, performance of any 
service, receipt or derivation of any compensation, or the occur-
rence of death or disability.1328 

The determination of whether the limitation applies is made in 
the year the unpredictable contingent event occurs. For example, 
suppose a plan provides for benefits upon the occurrence of a plant 
shutdown, and a plant shutdown occurs in 2019. Taking into ac-
count the plant shutdown, the plan’s adjusted funding target at-
tainment percentage is less than 60 percent. Thus, the limitation 
applies, and benefits payable solely by reason of the plant shut-
down may not be paid (unless the employer makes contributions to 
the plan as described below), regardless of whether the benefits 
will be paid in the 2019 plan year or a later plan year.1329 

The limitation ceases to apply with respect to any plan year, ef-
fective as of the first day of the plan year, if the plan sponsor 
makes a contribution (in addition to any minimum required con-
tribution for the plan year) equal to: (1) if the plan’s adjusted fund-
ing target attainment percentage is less than 60 percent, the 
amount of the increase in the plan’s funding target for the plan 
year attributable to the occurrence of the event; or (2) if the plan’s 
adjusted funding target attainment percentage would be less than 
60 percent taking into account the occurrence of the event, the 
amount sufficient to result in an adjusted funding target attain-
ment percentage of 60 percent. 
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1330 Sec. 436(c). The pre-PPA rules limiting benefit increases while an employer is in bank-
ruptcy continue to apply. 

1331 Sec. 436(d). 

The limitation does not apply for the first five years a plan (or 
a predecessor plan) is in effect. 

Plan amendments increasing benefit liabilities 
Certain plan amendments may not take effect during a plan year 

if the plan’s adjusted funding target attainment percentage for the 
plan year (1) is less than 80 percent or (2) would be less than 80 
percent taking into account the amendment.1330 In such a case, no 
amendment may take effect if it has the effect of increasing the li-
abilities of the plan by reason of any increase in benefits, the estab-
lishment of new benefits, any change in the rate of benefit accrual, 
or any change in the rate at which benefits vest under the plan. 
The limitation does not apply to an amendment that provides for 
an increase in benefits under a formula that is not based on com-
pensation, but only if the rate of increase does not exceed the con-
temporaneous rate of increase in average wages of the participants 
covered by the amendment. 

The limitation ceases to apply with respect to any plan year, ef-
fective as of the first day of the plan year (or, if later, the effective 
date of the amendment), if the plan sponsor makes a contribution 
(in addition to any minimum required contribution for the plan 
year) equal to: (1) if the plan’s adjusted funding target attainment 
percentage is less than 80 percent, the amount of the increase in 
the plan’s funding target for the plan year attributable to the 
amendment; or (2) if the plan’s adjusted funding target attainment 
percentage would be less than 80 percent taking into account the 
amendment, the amount sufficient to result in an adjusted funding 
target attainment percentage of 80 percent. 

The limitation does not apply for the first five years a plan (or 
a predecessor plan) is in effect. 

Prohibited payments 
A plan must provide that, if the plan’s adjusted funding target 

attainment percentage for a plan year is less than 60 percent, the 
plan will not make any prohibited payments after the valuation 
date for the plan year.1331 

A plan must also provide that, if the plan’s adjusted funding tar-
get attainment percentage for a plan year is 60 percent or greater, 
but less than 80 percent, the plan may not pay any prohibited pay-
ments exceeding the lesser of: (1) 50 percent of the amount other-
wise payable under the plan and (2) the present value of the max-
imum Pension Benefit Guaranty Corporation (‘‘PBGC’’) guarantee 
with respect to the participant (determined under guidance pre-
scribed by the PBGC, using the interest rates and mortality table 
applicable in determining minimum lump-sum benefits). The plan 
must provide that only one payment under this exception may be 
made with respect to any participant during any period of consecu-
tive plan years to which the limitation applies. For this purpose, 
a participant and any beneficiary of the participant (including an 
alternate payee) is treated as one participant. If the participant’s 
accrued benefit is allocated to an alternate payee and one or more 
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1332 Sec. 436(d)(5). 
1333 Sec. 436(e). 

other persons, the amount that may be distributed is allocated in 
the same manner unless the applicable qualified domestic relations 
order provides otherwise. 

In addition, a plan must provide that, during any period in which 
the plan sponsor is in bankruptcy proceedings, the plan may not 
pay any prohibited payment. However, this limitation does not 
apply on or after the date the plan’s enrolled actuary certifies that 
the adjusted funding target attainment percentage of the plan is 
not less than 100 percent. 

For purposes of these limitations, ‘‘prohibited payment’’ is de-
fined as (1) any payment in excess of the monthly amount paid 
under a single life annuity (plus any Social Security supplement 
provided under the plan) to a participant or beneficiary whose an-
nuity starting date occurs during the period, (2) any payment for 
the purchase of an irrevocable commitment from an insurer to pay 
benefits (e.g., an annuity contract), or (3) any other payment speci-
fied by the Secretary by regulations.1332 

The prohibited payment limitation does not apply to a plan for 
any plan year if the terms of the plan (as in effect for the period 
beginning on September 1, 2005 and ending with the plan year) 
provide for no benefit accruals with respect to any participant dur-
ing the period. 

Cessation of benefit accruals 
A plan must provide that, if the plan’s adjusted funding target 

attainment percentage is less than 60 percent for a plan year, all 
future benefit accruals under the plan must cease as of the valu-
ation date for the plan year.1333 The limitation applies only for pur-
poses of the accrual of benefits; service during the freeze period is 
counted for other purposes. For example, if accruals are frozen 
under the plan, service earned during the freeze period still counts 
for vesting purposes. As another example, suppose a plan provides 
that payment of benefits begins when a participant terminates em-
ployment after age 55 and with 25 years of service. Under this ex-
ample, if a participant who is age 55 and has 23 years of service 
when the freeze on accruals becomes applicable terminates employ-
ment two years later, the participant has 25 years of service for 
this purpose and thus can begin receiving benefits. However (as-
suming the freeze on accruals is still in effect), the amount of the 
benefit is based on the benefit accrued before the freeze (i.e., count-
ing only 23 years of service). 

The limitation ceases to apply with respect to any plan year, ef-
fective as of the first day of the plan year, if the plan sponsor 
makes a contribution (in addition to any minimum required con-
tribution for the plan year) equal to the amount sufficient to result 
in an adjusted funding target attainment percentage of 60 percent. 

The limitation does not apply for the first five years a plan (or 
a predecessor plan) is in effect. 
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1334 Sec. 436(j)(2). 

Adjusted funding target attainment percentage 

In general 
The term ‘‘funding target attainment percentage’’ is defined as 

under the minimum funding rules, that is, the ratio, expressed as 
a percentage, that the value of the plan’s assets (reduced by any 
funding standard carryover balance and prefunding balance) bears 
to the plan’s funding target for the year (determined without re-
gard to at-risk status). A plan’s adjusted funding target attainment 
percentage is determined in the same way, except that the value 
of the plan’s assets and the plan’s funding target are both in-
creased by the aggregate amount of purchases of annuities for em-
ployees, other than highly compensated employees, made by the 
plan during the two preceding plan years.1334 

Special rule for fully funded plans 
Under a special rule, if a plan’s funding target attainment per-

centage is at least 100 percent, determined without reducing the 
value of the plan’s assets by any funding standard carryover bal-
ance or prefunding balance, the value of the plan’s assets is not so 
reduced in determining the plan’s funding target attainment per-
centage for purposes of whether the benefit limitations apply. 

Presumptions as to funded status 
Certain presumptions apply in determining whether limitations 

apply with respect to a plan, subject to certification of the plan’s 
adjusted funding target attainment percentage by the plan’s en-
rolled actuary. 

If a plan was subject to a limitation for the preceding year, the 
plan’s adjusted funding target attainment percentage for the cur-
rent year is presumed to be the same as for the preceding year 
until the plan actuary certifies the plan’s actual adjusted funding 
target attainment percentage for the current year. 

If (1) a plan was not subject to a limitation for the preceding 
year, but its adjusted funding target attainment percentage for the 
preceding year was not more than 10 percentage points greater 
than the threshold for a limitation, and (2) as of the first day of 
the fourth month of the current plan year, the plan actuary has not 
certified the plan’s actual adjusted funding target attainment per-
centage for the current year, the plan’s funding target attainment 
percentage is presumed to be reduced by 10 percentage points as 
of that day and that day is deemed to be the plan’s valuation date 
for purposes of applying the benefit limitation. As a result, the lim-
itation applies as of that date until the actuary certifies the plan’s 
actual adjusted funding target attainment percentage. 

In any other case, if the plan actuary has not certified the plan’s 
actual adjusted funding target attainment percentage by the first 
day of the tenth month of the current plan year, for purposes of 
the limitations, the plan’s adjusted funding target attainment per-
centage is conclusively presumed to be less than 60 percent as of 
that day and that day is deemed to be the valuation date for pur-
poses of applying the benefit limitations. 
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1335 This rule does not apply to limitations on unpredictable contingent event benefits and 
plan amendments increasing liabilities. 

Reduction of funding standard carryover and prefunding 
balances 

The value of plan assets is generally reduced by any funding 
standard carryover or prefunding amounts in determining a plan’s 
funding target attainment percentage. As provided for under the 
funding rules applicable to single-employer plans, a plan sponsor 
may elect to reduce a funding standard carryover balance or 
prefunding balance, so that the value of plan assets is not required 
to be reduced by that amount in determining the plan’s funding 
target attainment percentage. 

Contributions made to avoid a benefit limitation 
An employer may make contributions (in addition to any min-

imum required contribution) in an amount sufficient to increase 
the plan’s adjusted funding target attainment percentage to a level 
to avoid a limitation on unpredictable contingent event benefits, a 
plan amendment increasing benefits, or additional accruals. An em-
ployer may not use a prefunding balance or funding standard car-
ryover balance in lieu of such a contribution, and such a contribu-
tion does not result in an increase in any prefunding balance. 

Instead of making additional contributions to avoid a benefit lim-
itation, an employer may provide security in the form of a surety 
bond, cash, certain U.S. government obligations, or such other form 
as is satisfactory to the Secretary and the parties involved. In such 
a case, the plan’s adjusted funding target attainment percentage is 
determined by treating the security as a plan asset. Any such secu-
rity may be perfected and enforced at any time after the earlier of 
(1) the date on which the plan terminates; (2) if the plan sponsor 
fails to make a required contribution for any subsequent plan year, 
the due date for the contribution; or (3) if the plan’s adjusted fund-
ing target attainment percentage is less than 60 percent for a con-
secutive period of seven years, the valuation date for the last year 
in the period. The security will be released (and any related 
amounts will be refunded with any accrued interest) at such time 
as the Secretary may prescribe in regulations (including partial re-
leases by reason of increases in the plan’s funding target attain-
ment percentage). 

Treatment of plan as of close of prohibited or cessation pe-
riod 

If a limitation on prohibited payments or future benefit accruals 
ceases to apply to a plan, all such payments and benefit accruals 
resume, effective as of the day following the close of the period for 
which the limitation applies.1335 Nothing in this rule is to be con-
strued as affecting a plan’s treatment of benefits, which would have 
been paid or accrued but for the limitation. 
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1336 Under section 430(j) (including quarterly contributions under section 430(j)(3)) and section 
303(j) of ERISA. 

1337 Determined under section 436. 
1338 Secs. 412 and 430–433 and secs. 301–306 of the Employee Retirement Income Security 

Act of 1974, as amended (‘‘ERISA’’). If the funding requirements are not met, an employer may 
be subject to a two-tier excise tax under section 4971 unless a funding waiver is obtained. The 
minimum funding requirements do not apply to most governmental or church plans. 

1339 Sec. 414(b), (c), (m), and (o). 
1340 Treas. Reg. sec. 1.410(b)–6(d). 

Explanation of Provision 

Under the provision, in the case of any minimum required con-
tribution which, but for this provision, would have been due 1336 
during calendar year 2020, such contribution is due on January 1, 
2021, and the amount of each such contribution must be increased 
by interest accruing between the original due date for the contribu-
tion (determined without regard to this provision) and the payment 
date (as determined under this provision), at the effective rate of 
interest for the plan for the plan year that includes such payment 
date. 

Additionally, under the provision, for purposes of determining 
whether benefit restrictions 1337 apply to a plan for a plan year that 
includes calendar year 2020, a plan sponsor may elect to treat the 
plan’s adjusted funding target attainment percentage for the last 
plan year ending before January 1, 2020, as the adjusted funding 
target attainment percentage for plan years that include calendar 
year 2020. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

4. Application of cooperative and small employer charity 
pension plan rules to certain charitable employers whose 
primary exempt purpose is providing services with re-
spect to mothers and children (sec. 3609 of the Act, sec. 
210(f) of ERISA, and sec. 414(y) of the Code) 

Present Law 

Defined benefit plans maintained by private employers are gen-
erally subject to minimum funding requirements under the Code 
and ERISA.1338 Different minimum funding rules apply to (1) sin-
gle employer plans and most multiple employer plans, (2) multiple- 
employer plans that are cooperative and small employer charity 
(‘‘CSEC’’) plans, and (3) multiemployer plans. For purposes of the 
minimum funding rules, businesses and organizations that are 
members of a controlled group, a group under common control, or 
an affiliated service group are treated as one employer (referred to 
as ‘‘aggregation’’).1339 

A single-employer plan is a plan maintained by one employer. A 
single-employer plan may cover employees who are also covered by 
a collective bargaining agreement (‘‘collectively bargained employ-
ees’’), pursuant to which the plan is maintained (a ‘‘collectively bar-
gained plan’’).1340 An employer may maintain separate single-em-
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1341 Sec. 413(c) and ERISA sec. 210(a). 
1342 Sec. 414(f) and ERISA sec. 2(37). 
1343 Pub. L. No. 109–280, August 17, 2006. 
1344 Single-employer plans and multiple-employer plans have generally been subject to the 

same funding rules. Under section 413(c)(4), in the case of a multiple-employer plan established 
by December 31, 1988, the minimum funding requirement is generally determined as if all plan 
participants are employed by a single employer, and, in the case of a multiple-employer plan 
established after December 31, 1988, each employer is treated as maintaining a separate plan 
for purposes of the funding requirements unless the plan uses a method for determining re-
quired contributions that provides for any employer to contribute not less than the amount that 
would be required if the employer maintained a separate plan. ERISA section 210(a)(3) provides 
that the minimum funding requirement for a multiple-employer plan is determined as if all plan 
participants are employed by a single employer. 

1345 Sec. 104 of PPA. 

ployer plans for collectively and non-collectively bargained employ-
ees, or they may be covered by the same plan. 

A multiple-employer plan is a single plan maintained by two or 
more unrelated employers (i.e., employers that are not treated as 
a single employer under the aggregation rules) and that is not a 
multiemployer plan (as defined below).1341 Multiple-employer plans 
are commonly maintained by employers in the same industry. A 
multiple-employer plan may cover collectively bargained employees 
or non-collectively bargained employees. 

Multiemployer plans (also known as ‘‘Taft-Hartley’’ plans and 
distinct from multiple-employer plans) are plans maintained pursu-
ant to one or more collective bargaining agreements with two or 
more unrelated employers and to which the employers are required 
to contribute under the collective bargaining agreement(s).1342 Mul-
tiemployer plans commonly cover collectively bargained employees 
in a particular industry. 

Minimum funding requirements 
Before the Pension Protection Act of 2006 (‘‘PPA’’),1343 the basic 

funding rules applicable to single-employer plans, multiple-em-
ployer plans, and multiemployer plans were similar, with an addi-
tional contribution requirement, referred to as the ‘‘deficit reduc-
tion contribution’’ (‘‘DRC’’) requirement, for single-employer and 
multiple-employer plans.1344 PPA replaced the funding rules for 
single-employer plans and multiple-employer plans with new rules, 
effective for plan years beginning after December 31, 2007. How-
ever, PPA provided a delayed effective date (the ‘‘PPA delayed ef-
fective date’’) for certain multiple-employer plans, under which the 
PPA funding rules apply as of the earlier of (1) the first plan year 
for which the plan ceases to be an eligible cooperative plan (de-
scribed below) or (2) January 1, 2017.1345 In the interim, as dis-
cussed below, these plans continue to be subject to the minimum 
funding rules in effect before PPA, with certain modifications. 

The PPA delayed effective date applies to a plan that was in ex-
istence on July 26, 2005 and was an eligible cooperative plan for 
the plan year including that date. A plan is treated as an eligible 
cooperative plan for a plan year if it is maintained by more than 
one employer and at least 85 percent of the employers are (1) cer-
tain rural cooperatives or (2) certain cooperative organizations that 
are more than 50-percent owned by agricultural producers or by co-
operatives owned by agricultural producers, or organizations that 
are more than 50-percent owned, or controlled by, one or more of 
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1346 The definition of a CSEC plan was further amended by the Consolidated and Further 
Continuing Appropriations Act, 2015, Pub. L. No. 113–235, December 16, 2014, to include a plan 
that, as of June 25, 2010, was maintained by an employer (1) that is a tax-exempt charitable 
organization and a Federally chartered patriotic organization, (2) that has employees in at least 
40 States, and (3) the primary exempt purpose of which is to provide services with respect to 
children. For purposes of determining the employer maintaining the plan, the aggregation rules 
for controlled groups and groups under common control employers apply. 

1347 Pub. L. No. 113–97, April 7, 2014. 
1348 Sec. 104 of PPA. 
1349 June 25, 2010 is the date of enactment of the Preservation of Access to Care for Medicare 

Beneficiaries and Pension Relief Act of 2010 (‘‘PRA 2010’’), Pub. L. No. 111–192, which expanded 
the applicability of the delayed effective date. A tax-exempt charitable organization is an organi-
zation exempt from tax under section 501(c)(3). 

1350 A plan maintained by employers treated as a single employer under the aggregation rules 
is not a CSEC plan. Thus, not all eligible charity plans as defined for purposes of the PPA de-
layed effective date come within the definition of a CSEC plan. Those that do not may continue 
to be covered by the PPA delayed effective date. 

1351 If an election not to be treated as a CSEC plan is made with respect to a plan eligible 
for the PPA delayed effective date, the plan may continue to be covered by the PPA delayed 
effective date unless making the required election. 

1352 A CSEC plan’s amortization bases for plan years beginning before January 1, 2014, and 
related charges and credits continue to apply. In addition, the minimum funding requirement 
for a CSEC plan is determined as if all plan participants are employed by a single employer. 

these cooperative organizations.1346 A plan is also treated as an eli-
gible cooperative plan for any plan year for which it is maintained 
by more than one employer and is maintained by a rural telephone 
cooperative association. 

Funding rules for CSEC plans 
Funding rules for CSEC plans were enacted by the Cooperative 

and Small Employer Charity Pension Flexibility Act.1347 For this 
purpose, a CSEC plan is a defined benefit plan (other than a multi-
employer plan) that (1) is an eligible cooperative plan to which the 
PPA delayed effective date for funding rules applies (without re-
gard to the January 1, 2017 end of the delayed effective date),1348 
or (2) was maintained by more than one employer (taking into ac-
count the aggregation rules for controlled groups and groups under 
common control) and all the employers were tax-exempt charitable 
organizations as of June 25, 2010.1349 

If a plan is treated as a CSEC plan, the PPA delayed effective 
date ceases to apply to the plan as of the first date the plan is 
treated as a CSEC plan.1350 However, a plan described in (1) or (2) 
in the preceding paragraph is not a CSEC plan if the plan sponsor 
elects, not later than the close of the first plan year beginning after 
December 31, 2013, not to be treated as a CSEC plan.1351 An elec-
tion takes effect for the first plan year beginning after December 
31, 2013, and, once made, may be revoked only with the consent 
of the Secretary. 

In general 
CSEC plans are permanently exempted from the PPA funding 

rules generally applicable to single-employer plans and multiple- 
employer plans. New minimum funding rules for CSEC plans are 
established that are similar to the rules applicable to eligible coop-
erative and eligible charity plans under the PPA delayed effective 
date, with the following modifications:1352 

• The deficit reduction contribution rules are repealed with 
respect to CSEC plans, 

• New rules apply to a CSEC plan in ‘‘funding restoration 
status,’’ as discussed below, 
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1353 IRS approval is required for a change in funding method. 
1354 The assumptions are also required to offer the actuary’s best estimate of anticipated expe-

rience under the plan. 
1355 Because contributions for a plan year may be made up to 81⁄2 months after the end of 

the plan year, some contributions for the preceding year might not have been made by the time 
of the certification. 

• Supplemental cost attributable to past service liability and 
a reduction in unfunded past service liability as a result of a 
plan amendment decreasing plan benefits are amortized over 
15 years (rather than 30 years) (any funding method available 
to a CSEC plan under the funding rules in effect before PPA 
continues to be available under the CSEC rules),1353 

• All costs, liabilities, interest rates, and other factors are 
required to be determined on the basis of actuarial assump-
tions and methods (each of which is reasonable taking into ac-
count the experience of the plan and reasonable expecta-
tions),1354 and 

• The IRS may grant an amortization period extension to a 
CSEC plan if it determines that (1) the extension would carry 
out the purposes of ERISA and would provide adequate protec-
tion for participants and beneficiaries under the plan and (2) 
the failure to permit the extension would result in a substan-
tial risk to the voluntary continuation of the plan or a substan-
tial curtailment of pension benefit levels or employee com-
pensation. 

Rules relating to funding restoration status 
If a CSEC plan is in funding restoration status for a plan year, 

as discussed below, a special minimum contribution requirement 
applies, the plan sponsor must adopt a funding restoration plan, 
and the plan generally may not be amended to increase benefits. 
Not later than the 90th day of a CSEC plan’s plan year, the plan 
actuary of a CSEC plan must certify to the plan sponsor whether 
or not the plan is in funding restoration status for the plan year, 
based on the plan’s funded percentage as of the beginning of the 
plan year. 

A CSEC plan is in funding restoration status for a plan year if 
the plan’s funded percentage as of the beginning of the plan year 
is less than 80 percent. For this purpose, funded percentage means 
the ratio (expressed as a percentage) that the value of the plan’s 
assets bears to the plan’s funding liability. A plan’s funding liabil-
ity for a plan year is the present value of all benefits accrued or 
earned under the plan as of the beginning of the plan year, deter-
mined using the assumptions, including interest and mortality, 
used in other funding computations with respect to plan. In making 
the certification described above, the plan actuary may conclusively 
rely on an estimate of (1) the plan’s funding liability, based on the 
funding liability of the plan for the preceding plan year and on rea-
sonable actuarial estimates, assumptions, and methods and (2) the 
amount of any contributions reasonably anticipated to be made for 
the preceding plan year.1355 Reasonably anticipated contributions 
for the preceding year are taken into account in determining the 
plan’s funded percentage as of the beginning of the plan year. 

If a plan is in funding restoration status for a plan year, the min-
imum required contribution is the greater of (1) the amount other-
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1356 In certain cases, a specific funding method (i.e., the entry age normal funding method) 
must be used in determining normal cost for this purpose. 

wise required without regard to restoration status and (2) the nor-
mal cost of the plan for the plan year.1356 Thus, an accumulated 
funding deficiency will result if contributions are less than normal 
cost. 

If a CSEC plan is certified as being in funding restoration status, 
within 180 days after receipt of the certification, the plan sponsor 
must establish a written funding restoration plan. If a CSEC plan 
remains in funding restoration status for more than a year, the 
plan sponsor must update the funding restoration plan each year 
within 180 days after receipt of the certification of funding restora-
tion status. If a plan sponsor fails to adopt or update a funding res-
toration plan as required, the plan sponsor may be subject to an 
excise tax under the Code or an ERISA penalty of up to $100 per 
day. 

A funding restoration plan must consist of actions that are cal-
culated, based on reasonably anticipated experience and reasonable 
actuarial assumptions, to increase the plan’s funded percentage to 
100 percent over seven years, or, if sooner, the shortest amount of 
time practicable. The funding restoration plan is to take into ac-
count contributions required under the minimum funding require-
ments (determined without regard to the funding restoration plan). 

If a CSEC plan is in funding restoration status for a plan year, 
no plan amendment may take effect during the plan year if it has 
the effect of increasing plan liabilities by means of increases in 
benefits, establishment of new benefits, changing the rate of benefit 
accrual, or changing the rate at which benefits vest under the plan. 
However, this prohibition does not apply to any plan amendment 
required to comply with any applicable law. The prohibition ceases 
to apply with respect to any plan year, effective as of the first day 
of the plan year (or if later, the effective date of the amendment), 
if a plan contribution is made, in addition to any contribution oth-
erwise required under the funding rules, in an amount equal to the 
increase in the plan’s funding liability as a result of the plan 
amendment. 

Funding-related benefit restrictions 
CSEC plans are permanently exempted from the PPA funding- 

related benefit restrictions. CSEC plans are also exempted from (1) 
the restrictions on benefit increases when an employer maintaining 
a plan is involved in bankruptcy proceedings and (2) the ERISA re-
striction on prohibited payments if a plan has a liquidity shortfall, 
and a quarterly installment is less than the amount required to 
cover the liquidity shortfall. 

Explanation of Provision 

The provision amends the definition of CSEC plan to include a 
plan that, as of January 1, 2000, was maintained by an employer 
(1) that is a tax-exempt charitable organization, (2) has been in ex-
istence since at least 1938, (3) that conducts medical research di-
rectly or indirectly through grant making, and (4) whose primary 
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1357 For 2020, the basic limit on annual contributions that can be made to an HSA is $3,550 
($3,600 for 2021) in the case of self-only coverage and $7,100 ($7,200 for 2021) in the case of 
family coverage. The basic annual contributions limits are increased by $1,000 for individuals 
who have attained age 55 by the end of the taxable year (referred to as ‘‘catch-up’’ contribu-
tions). 

1358 Sec. 223(c)(2). 
1359 Sec. 223(g). 

exempt purpose is to provide services with respect to mothers and 
children. 

Effective Date 

The provision is applicable to plan years beginning after Decem-
ber 31, 2018. 

Subtitle D—Finance Committee 

1. Exemption for telehealth services (sec. 3701 of the Act and 
sec. 223 of the Code) 

Present Law 

Health savings accounts 
An individual may establish a health savings account (an ‘‘HSA’’) 

only if the individual is covered under a plan that meets the re-
quirements for a high deductible health plan, as described below. 
In general, HSAs provide tax-favored treatment for current medical 
expenses, as well as the ability to save on a tax-favored basis for 
future medical expenses. In general, an HSA is a tax-exempt trust 
or custodial account created exclusively to pay for the qualified 
medical expenses of the account holder and his or her spouse and 
dependents. 

Within limits,1357 contributions to an HSA made by or on behalf 
of an eligible individual are deductible by the individual. Contribu-
tions to an HSA are excludible from income and employment taxes 
if made by the employer. Earnings in HSAs are not taxable. Dis-
tributions from an HSA for qualified medical expenses are not in-
cludible in gross income. Distributions from an HSA that are not 
used for qualified medical expenses are includible in gross income 
and are subject to an additional tax of 20 percent. The 20-percent 
additional tax does not apply if the distribution is made after 
death, disability, or the individual attains the age of Medicare eligi-
bility (age 65). 

High deductible health plans 
A high deductible health plan is a health plan that has an an-

nual deductible which is not less than $1,400 (for 2020 and 2021) 
for self-only coverage (twice this amount for family coverage), and 
for which the sum of the annual deductible and other annual out- 
of-pocket expenses (other than premiums) for covered benefits does 
not exceed $6,900 (for 2020) and $7,000 (for 2021) for self-only cov-
erage (twice this amount for family coverage).1358 These dollar 
thresholds are subject to inflation adjustment, based on chained 
CPI.1359 

An individual who is covered under a high deductible health plan 
is eligible to establish an HSA, provided that while such individual 
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1360 Sec. 223(c)(1). 
1361 Sec. 223(c)(1)(B). 
1362 Sec. 223(c)(3). 
1363 Sec. 223(c)(2)(C). 
1364 Notice 2004–23, 2004–15 I.R.B. 725, April 12, 2004. See also Notice 2004–50, 2004–33 

I.R.B. 1, August 9, 2004; Notice 2008–59, 2008–29 I.R.B. 123, July 21, 2008; Notice 2013–37, 
2013–40 I.R.B. 293, September 30, 2013; and Notice 2019–45, 2019–32 I.R.B. 593, August 5, 
2019. 

is covered under the high deductible health plan, the individual is 
not covered under any health plan that (1) is not a high deductible 
health plan and (2) provides coverage for any benefit (subject to 
certain exceptions) covered under the high deductible health 
plan.1360 

Various types of coverage are disregarded for this purpose, in-
cluding coverage of any benefit provided by permitted insurance, 
coverage (whether through insurance or otherwise) for accidents, 
disability, dental care, vision care, or long-term care, as well as cer-
tain limited coverage through health flexible savings accounts.1361 
Permitted insurance means insurance under which substantially 
all of the coverage provided relates to liabilities incurred under 
workers’ compensation laws, tort liabilities, liabilities relating to 
ownership or use of property, or such other similar liabilities as 
specified by the Secretary under regulations. Permitted insurance 
also means insurance for a specified disease or illness and insur-
ance paying a fixed amount per day (or other period) of hospitaliza-
tion.1362 

Under a safe harbor, a high deductible health plan is permitted 
to provide coverage for preventive care (within the meaning of sec-
tion 1861 of the Social Security Act, except as otherwise provided 
by the Secretary) before satisfaction of the minimum deduct-
ible.1363 IRS guidance provides a safe harbor of the types of cov-
erage that constitute preventive care for this purpose.1364 

Explanation of Provision 

The provision provides that for plan years beginning on or before 
December 31, 2021, a high deductible health plan is permitted to 
provide telehealth and other remote care services without satisfac-
tion of the plan’s minimum deductible. Thus, under the provision, 
a health plan will not fail to be treated as a high deductible health 
plan merely by reason of failing to require a deductible for tele-
health and other remote care services for plan years beginning on 
or before December 31, 2021, and an individual who is covered 
under such a plan may contribute to an HSA. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00382 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



367 

1365 Secs. 213(a) and (f). 
1366 Sec. 213(d). There are certain limitations on the general definition including a rule that 

cosmetic surgery or similar procedures are generally not medical care. 
1367 Sec. 213(b). 
1368 Sec. 213(d)(3). 
1369 Rev. Rul. 2003–58, 2003–1 CB 959. 
1370 Sec. 106. 
1371 Sec. 105(b). 
1372 Sec. 125(i). For 2020 and 2021, this limit is $2,750. 

2. Inclusion of certain over-the-counter medical products as 
qualified medical expenses (sec. 3702 of the Act and secs. 
106, 220, and 223 of the Code) 

Present Law 

Individual deduction for medical expenses 
Under the rules relating to itemized deductions, an individual 

may deduct expenses for medical care, not reimbursed by insurance 
or otherwise, to the extent the expenses exceed 7.5 percent of AGI 
(10 percent for taxable years beginning on or after January 1, 
2021).1365 Medical care is defined broadly as amounts paid for the 
diagnoses, cure, mitigation, treatment or prevention of disease, or 
for the purpose of affecting any structure of the body.1366 

Any amount paid during a taxable year for medicine or drugs is 
deductible as a medical expense only if the medicine or drug is a 
prescribed drug or insulin.1367 The term prescribed drug means a 
drug or biological that requires a prescription of a physician for its 
use by an individual.1368 Thus, any amount paid for a medicine or 
drug available without a prescription (‘‘over-the-counter medicine’’) 
is not deductible as a medical expense, including any medicine or 
drug prescribed or recommended by a physician.1369 

Exclusion for employer-provided health care 
Employees generally may exclude from gross income the value of 

employer-provided health coverage under an accident or health 
plan.1370 In addition, any reimbursements paid by an employer 
under an accident or health plan for medical care expenses for em-
ployees, their spouses, and their dependents generally are excluded 
from gross income and employment taxes.1371 An employer may re-
imburse expenses for medical care of its employees (and their 
spouses and dependents) not covered by a health insurance plan 
through a health flexible spending arrangement (an ‘‘FSA’’) up to 
a specified dollar amount.1372 An employer may also reimburse 
these expenses under a health reimbursement arrangement (an 
‘‘HRA’’). Reimbursements under these arrangements are also ex-
cludible from gross income as reimbursements for medical care 
under employer-provided health coverage. 

Health savings accounts 
An individual may establish a health savings account (an ‘‘HSA’’) 

only if the individual is covered under a plan that meets the re-
quirements for a high deductible health plan and the individual is 
not covered under any other health plan (other than a plan that 
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1373 A high deductible health plan is a health plan that has an annual deductible which is 
not less than $1,400 (for 2020 and 2021) for self-only coverage and twice this amount for family 
coverage, and for which the sum of the annual deductible and other annual out-of-pocket ex-
penses (other than premiums) for covered benefits does not exceed $6,900 (for 2020; $7,000 for 
2021) for self-only coverage and twice this amount for family coverage. Sec. 223(c)(2). 

1374 For 2020, the basic limit on annual contributions that can be made to an HSA is $3,550 
in the case of self-only coverage and $7,100 in the case of family coverage. (These amounts in-
creased to $3,600 and $7,200 for 2021). The basic annual contributions limits are increased by 
$1,000 for individuals who have attained age 55 by the end of the taxable year (referred to as 
‘‘catch-up’’ contributions). 

1375 Sec. 220. 
1376 Pub. L. No 111–148, March 23, 2010. 
1377 Rev. Rul. 2003–102, 2993–2 C.B. 559, now obsoleted by Rev. Rul. 2010–23, 2010–39 I.R.B. 

388, September 3, 2010. 

provides certain permitted insurance or permitted coverage).1373 In 
general, an HSA is a tax-exempt trust or custodial account created 
exclusively to pay for the qualified medical expenses of the account 
holder and his or her spouse and dependents. Accordingly, HSAs 
provide tax-favored treatment for current medical expenses as well 
as the ability to save on a tax-favored basis for future medical ex-
penses. 

Within limits,1374 contributions to an HSA made by or on behalf 
of an eligible individual are deductible by the individual. Contribu-
tions to an HSA made by the employer are excludable from income 
and exempt from employment taxes. Earnings in HSAs are not tax-
able. 

Distributions from an HSA for qualified medical expenses are ex-
cludable from gross income. Distributions from an HSA that are 
not used for qualified medical expenses are includible in gross in-
come and are subject to an additional tax of 20 percent. The 20 per-
cent additional tax does not apply if the distribution is made after 
death or disability, or the individual attains the age of Medicare 
eligibility (age 65). Similar rules apply for another type of medical 
savings arrangement called an Archer MSA.1375 

Medical care for excludable reimbursements and distribu-
tions 

For purposes of the exclusion for reimbursements under em-
ployer-provided accident and health plans (including under health 
FSAs and HRAs), and for distributions from HSAs and Archer 
MSAs used for qualified medical expenses, the definition of medical 
care is generally the same as the definition that applies for the 
itemized deduction for the cost of medical care. However, prior to 
the enactment of the Patient Protection and Affordable Care Act 
(the ‘‘PPACA’’),1376 the limitation (applicable to the itemized deduc-
tion) that only prescription medicines or drugs and insulin are 
taken into account did not apply. Thus, for example, reimburse-
ments from a health FSA or HRA or funds distributed from an 
HSA for expenses of nonprescription drugs, such as nonprescription 
aspirin, allergy medicine, antacids, or pain relievers, were exclud-
able from income even though, if the taxpayer paid for such 
amounts directly, the expenses could not be taken into account in 
determining the itemized deduction for medical expenses.1377 

For years beginning after December 31, 2010, the PPACA 
changed the definition of medical care for purposes of the exclusion 
for reimbursements for medical care under employer-provided acci-
dent and health plans and for distributions from HSAs and Archer 
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1378 Sec. 9003 of the PPACA. Notice 2010–59, 2010–39 I.R.B. 388, provides guidance on this 
change to the definition of medical care for these purposes. 

MSAs used for qualified medical expenses. The revised definition 
required that over-the-counter medicine (other than insulin) be pre-
scribed by a physician in order for the medicine to be medical care 
for these purposes.1378 Thus, a health FSA or an HRA is only per-
mitted to treat a reimbursement for the cost of over-the-counter 
medicine as a qualified medical expense if the medicine or drug is 
prescribed by a physician, and a distribution from an HSA or an 
Archer MSA used to purchase over-the-counter medicine is not a 
qualified medical expense unless the medicine or drug is prescribed 
by a physician. 

Explanation of Provision 

Under the provision, qualified medical expenses for purposes of 
distributions from an HSA are no longer limited to those medicines 
and drugs that are prescribed, allowing over-the-counter medicines 
and drugs to be paid for with HSA funds. In addition, qualified 
medical expenses include amounts paid for menstrual care products 
(defined as tampons, pads, liners, cups, sponges, or similar prod-
ucts used by individuals with respect to menstruation or other gen-
ital-tract secretions). 

The provision similarly amends the definition of qualified med-
ical expense for Archer MSAs to permit distributions for over-the- 
counter medicine and drugs and menstrual care products. 

The provision also similarly amends the definition of qualified 
medical expense for health FSAs and HRAs to permit reimburse-
ments for expenses incurred for over-the-counter medicine and 
drugs and for menstrual care products. 

Effective Date 

The provision applies to distributions from HSAs and MSAs for 
amounts paid after December 31, 2019. 

The provision applies to reimbursements from health FSAs and 
HRAs for expenses incurred after December 31, 2019. 

TITLE IV—ECONOMIC STABILIZATION AND ASSISTANCE 
TO SEVERELY DISTRESSED SECTORS OF THE UNITED 

STATES ECONOMY 

Subtitle A—Coronavirus Economic Stabilization Act of 2020 

1. Suspension of certain aviation excise taxes (sec. 4007 of 
the Act) 

Present Law 

In general 
Excise taxes are imposed on amounts paid for commercial air 

passenger and freight transportation and on fuels used in commer-
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1379 The Airport and Airway Trust Fund excise taxes (except for 4.3 cents per gallon of the 
taxes on aviation fuels) are scheduled to expire after September 30, 2023. The 4.3-cents-per-gal-
lon fuels tax rate is permanent. 

1380 A segment consists of a single takeoff and a single landing. which is taxable transpor-
tation. The domestic flight segment portion of the tax is adjusted annually (effective each Janu-
ary 1) for inflation. Rev. Proc. 19–44, sec. 3.45 (2019). 

1381 The international arrival and departure tax rate is adjusted annually for inflation. For 
a domestic segment that begins or ends in Alaska or Hawaii, a reduced tax per person applies 
only to departures. For calendar year 2020, that reduced rate is $9.50 per departure (to/from 
mainland United States). Ibid. 

1382 Like most other taxable motor fuels, aviation fuels are subject to an additional 0.1-cent- 
per-gallon excise tax to fund the Leaking Underground Storage Tank Trust Fund. 

1383 Sec. 4083(b). 
1384 Sec. 4081(a)(4). 

cial and noncommercial aviation to fund the Airport and Airway 
Trust Fund.1379 The aviation excise taxes are as follows: 

Tax (and code section) Tax rates 

a. Domestic air passengers (sec. 4261) ................................................................... 7.5 percent of fare, plus $4.30 (2020) 
per domestic flight segment gen-
erally 1380 

b. International air passengers (sec. 4261) ............................................................. $18.90 (2020) per arrival or depar-
ture 1381 

c. Amounts paid for right to award free or reduced rate passenger air transpor-
tation (sec. 4261).

7.5 percent of amount paid 

d. Air cargo (freight) transportation (sec. 4271) ...................................................... 6.25 percent of amount charged for do-
mestic transportation; no tax on 
international cargo transportation 

e. Aviation fuels (sec. 4081): 1382.
i. Commercial aviation ...................................................................................... 4.3 cents per gallon 
ii. Non-commercial (general) aviation:.

Aviation gasoline ...................................................................................... 19.3 cents per gallon 
Jet fuel ..................................................................................................... 21.8 cents per gallon 

f. Surtax on fuel used in fractional ownership program aircraft (sec. 4043) ......... 14.1 cents per gallon 

Commercial aviation 
‘‘Commercial aviation’’ is defined as any use of an aircraft in the 

business of transporting persons or property by air for compensa-
tion or hire. It does not include aircraft used for skydiving, small 
aircraft on nonestablished lines, transportation for affiliated group 
members, transportation by seaplanes, or transportation when the 
fuel is subject to the surtax on fuel used in fractional ownership 
program aircraft.1383 Whether the transportation by air is ‘‘com-
mercial aviation’’ for Code purposes is determined on a flight-by- 
flight basis and is not determined by Federal Aviation Administra-
tion classifications. 

The Code imposes tax on certain removals, entries, and sales of 
taxable fuel, including kerosene. In general, kerosene is taxed at 
24.3 cents per gallon. However, a reduced rate of 4.3 cents per gal-
lon is imposed on kerosene removed from any refinery or terminal 
directly into the fuel tank of an aircraft for use in commercial avia-
tion. As noted above, an additional 0.1-cent-per-gallon excise tax is 
imposed to fund the Leaking Underground Storage Tank Trust 
Fund. In the case of kerosene removed directly into the fuel tank 
of an aircraft for use in commercial aviation, the operator of the 
aircraft is liable on the removal at the reduced tax rate of 4.3 cents 
per gallon.1384 

If kerosene is taxed at the 24.3-cents-per-gallon rate and later 
used in commercial aviation, the reduced rate is effectuated 
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1385 Sec. 6427(l)(4). 
1386 The CARES Act was signed by the President on March 27, 2020. The ‘‘excise tax holiday 

period’’ is the period beginning after the date of enactment and before January 1, 2021. 

through claims filed for the difference.1385 The 0.1-cent-per-gallon 
excise tax for the Leaking Underground Storage Tank Trust Fund 
is not refundable. A claim may be made by the ultimate purchaser 
(the operator) for taxed kerosene used in commercial aviation 
(other than foreign trade). The registered ultimate vendor of ker-
osene for use in commercial aviation (other than foreign trade) may 
make this claim if the ultimate purchaser waives its right to the 
credit or payment by providing the registered ultimate vendor with 
a waiver. 

Explanation of Provision 

The provision suspends the imposition of certain aviation excise 
taxes from March 28, 2020, through December 31, 2020 (the ‘‘excise 
tax holiday period’’).1386 

For commercial aviation only, the provision suspends certain ex-
cise taxes during the excise tax holiday period. For fuel used in 
commercial aviation, the 4.3 cents-per-gallon rate for commercial 
aviation is reduced to zero during the excise tax holiday period only 
when fuel is removed from a terminal directly into the fuel tank 
of an aircraft. If kerosene removed from the terminal rack at a 
higher rate is later used in commercial aviation, a claim for the dif-
ference can be made under section 6427(l). The provision does not 
affect the imposition of the 0.1-cent-per-gallon excise tax to fund 
the Leaking Underground Storage Tank Trust Fund. 

The provision also suspends the excise taxes imposed under sec-
tions 4261 and 4271 on amounts paid during the excise tax holiday 
period for the transportation by air of persons or property. The sus-
pension only applies to amounts actually paid during the excise tax 
holiday period. The excise tax holiday does not apply to amounts 
paid before March 28, 2020, even if the travel occurs during the ex-
cise tax holiday period. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

OTHER PROVISIONS 

1. Loan forgiveness (sec. 1106 of the Act) 

Explanation of Provision 

In general 
Under the provision, a recipient of a covered loan is eligible for 

forgiveness of indebtedness on the loan in an amount generally 
equal to the sum of certain costs incurred and payments made dur-
ing the eight-week period beginning on the date of the origination 
of the covered loan, including payroll costs, certain mortgage inter-
est payments, certain rent payments, and certain utility payments. 
For this purpose, a covered loan is a loan guaranteed under para-
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1387 15 U.S.C. 636(a). 
1388 Treasury and the Small Business Administration have issued FAQs on the Paycheck Pro-

tection Program, including answers to common questions regarding the determination of the 
amount of loan forgiveness. See ‘‘Paycheck Protection Program Loans Frequently Asked Ques-
tions (FAQs)’’, available at https://home.treasury.gov/system/files/136/Paycheck-Protection-Pro-
gram-Frequently-Asked-Questions.pdf (last visited April 22, 2020). 

graph (36) of section 7(a) of the Small Business Act,1387 as added 
by section 1102 of the Act, the ‘‘Paycheck Protection Program.’’ 1388 

The amount forgiven may be reduced (by an amount not to ex-
ceed the principal amount of the covered loan) if the recipient re-
duces the number of the recipient’s employees, or the amount of 
salaries and wages paid, by a specified amount during the covered 
period. 

A covered loan recipient must apply for loan forgiveness. Once an 
application is submitted to the lender with the required docu-
mentation, the lender must issue a decision on the loan forgiveness 
within 60 days. 

Amounts that have been forgiven under the provision are consid-
ered canceled indebtedness by a lender authorized under section 
7(a) of the Small Business Act (15 U.S.C. 636(a)). The provision re-
quires the Administrator of the Small Business Administration to 
remit to the lender, no later than 90 days after the date on which 
the amount of forgiveness under the provision is determined, an 
amount equal to the amount of forgiveness, plus any interest ac-
crued through the date of payment. 

Federal tax consequences 
For Federal tax purposes, any amount which (but for the provi-

sion) would be includible in gross income of the recipient of a cov-
ered loan by reason of forgiveness pursuant to the provision is ex-
cluded from gross income. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 

2. Emergency relief and taxpayer protections (sec. 4003 of 
the Act) 

Explanation of Provision 

In general 
The provision authorizes the Secretary, notwithstanding any 

other provision of law, to provide liquidity to eligible businesses, 
States, and municipalities related to losses incurred as a result of 
coronavirus. The Secretary is authorized (1) to make loans, loan 
guarantees, and other investments in support of eligible busi-
nesses, States, and municipalities that do not, in the aggregate, ex-
ceed $500 billion and (2) to provide the subsidy amounts necessary 
for the loans, loan guarantees, and other investments in accordance 
with the provisions of the Federal Credit Reform Act of 1990 (2 
U.S.C. 661 et seq.). 

Under the provision, the Secretary must make a loan, loan guar-
antee, or other investment in such form and on such terms and 
conditions and with such covenants, representations, warranties, 
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and requirements (including requirements for audits) as the Sec-
retary determines appropriate. The provision requires that any 
loans made by the Secretary under the provision be at a rate that 
the Secretary determines based on the risk and the current aver-
age yield on outstanding marketable obligations of the United 
States of comparable maturity. 

Federal tax consequences 
Any loan made by or guaranteed by the Treasury under the pro-

vision is treated as indebtedness for Federal tax purposes and as 
issued for its stated principal amount. Any stated interest on any 
such loan is treated as qualified stated interest. 

The provision directs the Secretary (or the Secretary’s delegate) 
to prescribe such regulations or guidance as may be necessary or 
appropriate to carry out the purposes of the provision, including 
guidance providing that the acquisition of warrants, stock options, 
common or preferred stock or other equity under the provision does 
not result in an ownership change for purposes of section 382. 

Effective Date 

The provision is effective on the date of enactment (March 27, 
2020). 
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1389 H.R. 8337. The bill was introduced in the House of Representatives on September 22, 
2020 and was passed by the House the same day. The Senate passed the bill without amend-
ment on September 30, 2020. The President signed the bill on October 1, 2020. 

PART SEVEN: CONTINUING APPROPRIATIONS ACT, 2021 
AND OTHER EXTENSIONS ACT (PUBLIC LAW 116–159) 1389 

DIVISION B—SURFACE TRANSPORTATION PROGRAM 
EXTENSION 

TITLE II—TRUST FUNDS 

1. Extension of expenditure and contract liquidation author-
ity for the Highway Trust Fund, the Sport Fish Restora-
tion and Boating Trust Fund, and the Leaking Under-
ground Storage Tank Trust Fund (secs. 1201, 1202, and 
1203 of the Act and secs. 9503, 9504, and 9508 of the 
Code) 

Present Law 

The Highway Trust Fund, the Sport Fish Restoration and Boat-
ing Trust Fund, and the Leaking Underground Storage Tank Trust 
Fund serve as dedicated trust fund sources for certain program ex-
penditures. Current expenditure authority is scheduled to expire on 
October 1, 2020. After that date, expenditures are only permitted 
to liquidate contracts entered into prior to that date. 

Explanation of Provisions 

The provisions extend expenditure and contract liquidation au-
thority for an additional year, through October 1, 2021. 

Effective Date 

The provisions are effective on the date of enactment (October 1, 
2020). 

2. Further additional transfers to the Highway Trust Fund 
and additional transfer to the Airport and Airway Trust 
Fund (secs. 1204 and 1205 of the Act and secs. 9502 and 
9503 of the Code) 

Present Law 

On several occasions, money has been transferred from the Gen-
eral Fund to the Highway Trust Fund to address revenue short-
falls. The most recent transfer occurred under the FAST Act, which 
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1390 Pub. L. No. 114–94. An additional $300,000,000 also was transferred from the Leaking 
Underground Storage Tank Trust Fund to the Highway Trust Fund in three $100 million in-
stallments. See sec. 9508(c)(4). 

transferred $51,900,000,000 to the Highway Account and 
$18,100,000,000 to the Mass Transit account.1390 

Explanation of Provisions 

The provision provides that out of money in the Treasury that is 
not otherwise appropriated, the following transfers are to be made 
from the General Fund to the Highway Trust Fund: 
$10,400,000,000 to the Highway Account and $3,200,000,000 to the 
Mass Transit account. 

The provision provides that out of money in the Treasury that is 
not otherwise appropriated, $14,000,000,000 is appropriated to the 
Airport and Airway Trust Fund. 

Effective Date 

The provisions are effective on the date of enactment (October 1, 
2020). 
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1391 H.R. 133. On January 15, 2020, the Senate passed an amendment in the nature of a sub-
stitute to a House bill introduced and passed in January 2019. The House passed the Senate 
amendment with an amendment on December 21, 2020. The Senate passed the House amend-
ment the same day. The President signed the bill on December 27, 2020. 

1392 Sec. 6428A(a). 
1393 Sec. 6428A(d). 

PART EIGHT: CONSOLIDATED APPROPRIATIONS ACT, 
2021 (PUBLIC LAW 116–260) 1391 

DIVISION N—ADDITIONAL CORONAVIRUS RESPONSE 
AND RELIEF 

TITLE II—ASSISTANCE TO INDIVIDUALS, FAMILIES, AND 
BUSINESSES 

Subtitle B—COVID–Related Tax Relief Act of 2020 

1. Additional 2020 recovery rebates for individuals (sec. 272 
of the Act and sec. 6428A of the Code) 

Present Law 

Background for the provision and a description of the 2020 recov-
ery rebates for individuals that the provision relates to may be 
found above in the section describing section 2201 of the CARES 
Act (Pub. L. No. 116–136) in Part Six of this document. 

Explanation of Provision 

In general 
The provision provides an additional one-year refundable income 

tax credit for 2020, referred to as the additional 2020 recovery re-
bate. Like the first 2020 recovery rebate, the additional 2020 recov-
ery rebate includes rules, described below, under which the Sec-
retary makes an advance payment to a taxpayer for the amount of 
the credit (determined based on prior year filing characteristics or 
other information) before the taxpayer files a 2020 Federal income 
tax return. Such additional advance payments are also known as 
the second round of economic impact payments. The additional 
2020 recovery rebate has many of the same features as the first re-
covery rebate. 

An eligible individual is allowed a refundable income tax credit 
for the first taxable year beginning in 2020 equal to the sum of: 

• $600 ($1,200 in the case of a joint return), and 
• $600 for each qualifying child of such individual.1392 

An eligible individual is any individual other than: (1) a non-
resident alien; (2) an estate or trust; or (3) a dependent.1393 For 
these purposes, the child tax credit definition of a qualifying child 
applies (generally, a qualifying child as defined in section 152 who 
is under the age of 17). 
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1394 Sec. 6428A(c). 
1395 For example, a married couple that files jointly with two qualifying children and has an 

AGI below the phaseout range would be entitled to an additional recovery rebate of $2,400 
($1,200 + $600 + $600). If that couples AGI was $175,000, the additional recovery rebate would 
be $1,150 ($2,400 ¥ .05 * ($175,000 ¥ $150,000)). The credit would be fully phased out for this 
couple at $198,000 of AGI. 

1396 Sec. 6428A(g). 
1397 Sec. 24(h)(7). 
1398 See also sec. 205(c)(2)(B)(i)(I) (or that portion of subclause (III) that relates to subclause 

(I)) of the Social Security Act. 

The amount of the credit is phased out at a rate of five percent 
of AGI above certain threshold amounts.1394 The threshold amount 
at which the credit begins phasing out is $150,000 of AGI for joint 
filers or a surviving spouse, $112,500 of AGI for head of household 
filers, and $75,000 of AGI for all other filers.1395 Thus, the credit 
is fully phased out (i.e., reduced to zero) for joint filers with no chil-
dren at $174,000 of AGI and for a single filer at $87,000 of AGI. 

Identification number requirement 
No credit is allowed to an individual who does not include a valid 

identification number on the individual’s income tax return.1396 In 
the case of a joint return that does not include a valid identification 
number for either spouse, no credit is allowed. Unlike the first re-
covery rebate, in the case of a joint return that includes a valid 
identification number for only one spouse, a $600 credit is allowed 
(rather than no credit under the first recovery rebate). A qualifying 
child shall not be taken into account in determining the amount of 
the credit unless a valid identification number (i) for the taxpayer 
(or for at least one spouse in the case of a joint return) and (ii) for 
the child are included on the return. 

For purposes of this requirement, a valid identification number 
is an SSN as defined for purposes of the child tax credit,1397 which 
means that it must be issued by the Social Security Administration 
before the due date of the return (including extensions) to a citizen 
of the United States or pursuant to a provision of the Social Secu-
rity Act relating to the lawful admission for employment in the 
United States.1398 Two exceptions to the identification number re-
quirement are provided. First, an adoption identification number is 
considered a valid identification number in the case of a qualifying 
child who is adopted or placed for adoption. Second, when a mar-
ried couple files a joint return and at least one spouse was a mem-
ber of the Armed Forces of the United States during the taxable 
year for which the return is filed, only one spouse is required to 
provide a valid identification number to receive the full $1,200 
credit (subject to the income-based phaseout). 

The failure to provide a correct valid identification number is 
treated as a mathematical or clerical error. If a taxpayer claims an 
individual as a qualifying child, but based on the SSN provided the 
individual is too old to be a qualifying child, the provision of the 
SSN is treated as a mathematical or clerical error. 

Advance payments of the additional recovery rebate 
Many taxpayers received the additional recovery rebate auto-

matically as an advance refund in the form of a direct deposit to 
their bank account or as a check or prepaid debit card issued by 
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1399 Payments started during the last week of December 2020 and continued into January 
2021. Direct deposit payments were issued to individuals with valid routing and account infor-
mation on file with the IRS. IRS, ‘‘Questions and Answers about the Second Economic Impact 
Payment,’’ available at https://www.irs.gov/coronavirus/second-eip-faqs (last visited January 24, 
2021). As of January 8, 2021, over 100 million advance refunds had been direct deposited into 
eligible recipients’ bank accounts. IRS, ‘‘IRS Statement—Update on Economic Impact Pay-
ments,’’ January 11, 2021, available at https://www.irs.gov/newsroom/irs-statement-update-on- 
economic-impact-payments. 

1400 Sec. 6428A(f). 
1401 In the case of a mirror Code territory, the additional recovery rebate credit payments can 

be made or allowed until September 30, 2021. 
1402 Sec. 6428A(f)(5). 
1403 See 42 U.S.C. sec. 1320a–8(a)(3) (for Social Security Administration payees), 45 U.S.C. 

sec. 231l (for Railroad Retirement Board payees), 38 U.S.C. secs. 5502, 6106, and 6108 (for De-
partment of Veterans Affairs payees). 

1404 IRS, ‘‘Treasury and IRS begin delivering second round of Economic Impact Payments to 
millions of Americans, IR–2020–280, December 29, 2020, available at https://www.irs.gov/news 
room/treasury-and-irs-begin-delivering-second-round-of-economic-impact-payments-to-millions-of- 
americans. 

the Secretary.1399 The amount of the additional advance refund is 
computed in the same manner as the additional recovery rebate, 
except that the calculation is made on the basis of the income tax 
return filed for 2019 (instead of 2020), if available.1400 Accordingly, 
the additional advance refund amount generally is based on a tax-
payer’s filing status, number of qualifying children, and AGI as re-
ported for 2019. The Secretary is directed to issue additional ad-
vance refunds as rapidly as possible, and no advance refund is to 
be made or allowed after January 15, 2021.1401 

If a taxpayer did not file an income tax return for 2019 at the 
time the Secretary makes a determination regarding payments, the 
Secretary may use information to administer the additional ad-
vance refund with respect to that taxpayer that is provided (1) in 
the case of a specified Social Security or Supplemental Security In-
come (SSI) recipient, by the Social Security Administration, (2) in 
the case of a specified railroad retirement beneficiary, by the Rail-
road Retirement Board, and (3) in the case of a specified veterans 
beneficiary, by the Department of Veterans Affairs (VA).1402 Pay-
ments for such specified individuals may be provided to the individ-
ual’s representative payee or fiduciary. The entire payment must 
be provided to the individual or used for the benefit of the indi-
vidual. Enforcement provisions apply to prevent the misuse of the 
payment.1403 

For other individuals who did not have a return-filing obligation, 
the Secretary could utilize information provided by such individ-
uals who successfully registered for the first advance refund by fil-
ing a simplified tax return using the ‘‘non-filer portal,’’ a web tool 
developed by the IRS, or who submitted a simplified Federal in-
come tax return to receive the first advance refund.1404 

An individual who died before January 1, 2020, is not eligible to 
receive the additional advance refund. If a married couple files a 
joint return and one spouse died before January 1, 2020, the sur-
viving spouse is allowed (subject to other requirements) a $600 
payment. No payment may be issued with respect to qualifying 
children of a taxpayer who died before January 1, 2020 (or, in the 
case of joint return, if both taxpayers died before January 1, 2020). 

The amount of the additional recovery rebate credit allowed on 
a taxpayer’s 2020 income tax return (based on 2020 information) 
must be reduced (but not below zero) by any additional advance re-
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1405 Sec. 6428A(e). 
1406 Under section 6409, the additional recovery rebate is disregarded in the administration 

of Federal programs and Federally assisted programs. Any refund due to the credit, including 
any advance payment of the credit, is not taken into account as income and is not taken into 
account as resources for a period of 12 months from receipt for purposes of determining eligi-
bility for benefits or assistance under any Federal program or under any State or local program 
financed with Federal funds. 

fund received (based on 2019 information).1405 If the additional re-
covery rebate less the additional advance refund is a positive num-
ber (because, for example, a qualifying child was born to the tax-
payer during 2020), the taxpayer is allowed that difference as a re-
fundable credit against 2020 income tax liability. If, however, the 
result is negative (because, for example, the taxpayer’s AGI was 
higher in 2020 and was in the phaseout range), the taxpayer’s 2020 
tax liability is not increased by that negative amount. In addition, 
an eligible taxpayer who does not receive an additional advance re-
fund may claim the additional recovery rebate on his or her 2020 
income tax return. A taxpayer’s failure to reduce the additional re-
covery rebate by any additional advance refund is treated as a 
mathematical or clerical error. The additional advance refund is 
not includible in gross income.1406 

As soon as practicable after the distribution of the additional ad-
vance refund, the Secretary is required to send a notice by mail to 
the taxpayer’s last known address that indicates the method by 
which the payment was made, the amount of such payment, and 
a phone number at the IRS to report any failure to receive such 
payment. The Secretary is also required to carry out a public 
awareness campaign regarding the availability of the additional re-
covery rebate credit and the additional advance refund, including 
with regard to individuals who may not have filed a tax return for 
taxable year 2019. 

Treatment of the U.S. territories 
The provision directs the Secretary to make payments to each 

mirror Code territory (Guam, the Commonwealth of the Northern 
Mariana Islands, and the U.S. Virgin Islands) that relate to the 
cost (if any) of each territory’s additional recovery rebate. The Sec-
retary is further directed to make similar payments to each non- 
mirror Code territory (American Samoa and Puerto Rico). 

The provision directs the Secretary to pay to each mirror Code 
territory amounts equal to the aggregate amount of the credits al-
lowable by reason of the provision to that territory’s residents 
against its income tax. Such amounts are determined by the Sec-
retary based on information provided by the government of the re-
spective territory. 

To each non-mirror Code territory, the provision requires the 
Secretary to pay amounts estimated by the Secretary as being 
equal to the aggregate credits that would have been allowed to 
residents of that territory if a mirror Code tax system had been in 
effect in that territory. Accordingly, the amount of each payment 
to a non-mirror Code territory is an estimate of the aggregate 
amount of the credits that would be allowed to the territory’s resi-
dents if the credit provided by the provision to U.S. residents were 
provided by the territory to its residents. This payment will not be 
made to any U.S. territory unless it has a plan that has been ap-
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proved by the Secretary under which the territory will promptly 
distribute the payment to its residents. 

No credit against U.S. income taxes is permitted under the provi-
sion for any person to whom a credit is allowed against territory 
income taxes as a result of the provision (for example, under that 
territory’s mirror income tax). Similarly, no credit against U.S. in-
come taxes is permitted for any person who is eligible for a pay-
ment under a non-mirror Code territory’s plan for distributing to 
its residents the payment described above from the U.S. Treasury. 

Exception from reduction or offset 
Any refund payable as an additional advance refund or any simi-

lar payment to a resident of the U.S. territories is not subject to 
reduction or offset by other assessed Federal taxes that would oth-
erwise be subject to levy or collection. In addition, the overpay-
ments resulting from these credits generally are not subject to off-
set for other taxes or non-tax debts owed to the Federal govern-
ment or State governments. 

Unlike the first advance refund, the additional advance refund is 
not subject to reduction or offset for past-due child support. The ad-
ditional advance refund also is not subject to transfer, assignment, 
execution, levy, attachment, garnishment, or other legal process, or 
the operation of any bankruptcy or insolvency law. The provision 
directs the Secretary to encode payments that are paid electroni-
cally as a result of any applicable payment with a unique identifier 
that allows the financial institution maintaining the account to 
identify the payment as protected. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

2. Amendments to recovery rebates under the CARES Act 
(sec. 273 of the Act and sec. 6428 of the Code) 

Present Law 

Background for the provision and a description of the 2020 recov-
ery rebates for individuals that the provision modifies may be 
found in the section describing section 2201 of the CARES Act 
(Pub. L. No. 116–136) in Part Six of this document. 

Explanation of Provision 

The provision makes several modifications to the 2020 recovery 
rebate credit. 

The provision provides that surviving spouses are subject to 
phase out of the credit at $150,000 of AGI, rather than $75,000 of 
AGI. Surviving spouses, therefore, have the same AGI phase out 
threshold as joint filers. 

The provision provides that in the case of an individual for which 
information to make an advance refund was provided by the Social 
Security Administration, the Railroad Retirement Board, or the De-
partment of Veterans Affairs, such payment may be made to the 
individual’s representative payee or fiduciary. The entire payment 
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1407 See 42 U.S.C. sec. 1320a–8(a)(3) (for Social Security Administration payees), 45 U.S.C. 
sec. 231l (for Railroad Retirement Board payees), 38 U.S.C. secs. 5502, 6106, and 6108 (for De-
partment of Veterans Affairs payees). 

1408 Secs. 3401, 3101, 3111, and 3301. 
1409 Sec. 3221. 
1410 The Hospital Insurance (‘‘HI’’) tax has two components: Medicare tax and Additional 

Medicare tax. Medicare tax is imposed on wages, as defined in Section 3121(a), with respect to 
employment, as defined in Section 3121(b), at a rate of 1.45 percent for the employer. Sec. 
3101(b)(1). An equivalent 1.45 percent is withheld from employee wages. Sec. 3111(b)(1). For 
purposes of this description, Medicare tax does not include Additional Medicare tax. Additional 
Medicare taxes are withheld from employee wages in excess of $200,000 at a rate of 0.9 percent. 
Sec. 3101(b)(2). There is no equivalent employer’s share of Additional Medicare taxes. 

must be provided to the individual or used for the benefit of the 
individual. Enforcement provisions apply to prevent the misuse of 
the payment.1407 

The provision modifies the identification number requirements 
for the recovery rebate credit to provide that in the case of a joint 
return that includes a valid identification number for only one 
spouse, a $1,200 credit is allowed (subject to income-based phase-
outs). Under prior law, no credit was allowed. In addition, in the 
case of a joint return, the provision allows an additional amount for 
a qualifying child if a valid identification number for at least one 
spouse and for the child are included on the return. Under prior 
law, a valid identification number for both spouses was required. 
The provision does not modify the identification number require-
ments for the first round of advance refunds, so no additional 
amounts of advance refunds are to be made on the basis of the 
modified identification number requirements. Any additional 
amount owed as a result of the modified identification number re-
quirements may be claimed on the 2020 Federal income tax return. 

The provision provides that the restrictions against reduction or 
offset of the recovery rebate credit by other assessed Federal taxes, 
other taxes, and non-tax debts owed to the Federal government or 
States governments apply to the advance refunds only. Thus any 
recovery rebate credit claimed on a 2020 Federal income tax return 
may be subject to reduction or offset. 

Effective Date 

The provision applies as if included in section 2201 of the CARES 
Act (Pub. L. No. 116–136), which was effective on the date of enact-
ment of the CARES Act, March 27, 2020. 

3. Extension of certain deferred payroll taxes (sec. 274 of the 
Act) 

Present Law 

Federal employment taxes are imposed on wages paid to employ-
ees with respect to employment and include Federal income tax as 
well as taxes levied under the Federal Insurance Contributions Act 
(‘‘FICA’’) and Federal Unemployment Tax Act (‘‘FUTA’’).1408 In ad-
dition, tier 1 of the Railroad Retirement Tax Act (‘‘RRTA’’) imposes 
a tax on compensation paid to railroad employees and representa-
tives.1409 

FICA taxes are comprised of two components: Old-Age, Sur-
vivors, and Disability Insurance (‘‘OASDI’’) and Hospital Insurance 
(‘‘HI’’) taxes.1410 With respect to OASDI taxes, the applicable rate 
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1411 Sec. 3101. 
1412 Sec. 230 of the Social Security Act (42 U.S.C. sec. 430). 
1413 Sec. 3121(a). 
1414 Sec. 3121(b)(9). 
1415 Secs. 3201 through 3233. Instead of FICA taxes, railroad employers and employees are 

subject, under the RRTA, to taxes equivalent to the Social Security and Medicare taxes under 
FICA. Under the RRTA, employers and employees are also subject to an additional tax, referred 
to as the ‘‘tier 2’’ tax, on compensation up to a certain amount. 

1416 7.65 percent, consisting of 6.2 percent for retirement on earnings up to $142,800 in 2021, 
and 1.45 percent for Medicare hospital insurance on all earnings. An additional 0.9 percent in 
Medicare taxes are withheld from employees on earnings above $200,000. 

1417 In 2021, the tier 2 tax rate on earnings up to $106,200 is 4.9 percent for employees and 
13.1 percent for employers. Tier 2 tax rates are based on an average account benefits ration 
that take into account railroad retirement funding levels. 

1418 Sec. 1401(a) and (b). 
1419 Sec. 1401(a). In calculating the SECA tax for OASDI, the OASDI wage base taken into 

account is reduced by FICA wages paid to the individual during the taxable year. 

is 12.4 percent with half of such rate (6.2 percent) imposed on em-
ployee wages and the remainder (6.2 percent) imposed on the em-
ployer.1411 The tax is assessed on covered wages up to the OASDI 
wage base ($142,800 in 2021). Generally, the OASDI wage base 
rises based on increases in the national average wage index.1412 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.1413 The name given to the remunera-
tion for employment is immaterial. OASDI wages includes remu-
neration such as salaries, vacation allowances, bonuses, deferred 
compensation, commissions, and fringe benefits. The term ‘‘employ-
ment’’ is generally defined for FICA tax purposes as any service, 
of whatever nature, performed by an employee for the person em-
ploying him or her, with certain specific exceptions. 

Railroad retirement program 
Railroad workers do not participate in the OASDI system. Ac-

cordingly, compensation subject to RRTA tax is exempt from FICA 
taxes.1414 The RRTA imposes a tax on compensation paid by cov-
ered employers to employees in recognition for the performance of 
services.1415 Employees whose compensation is subject to RRTA 
taxes are ultimately eligible for railroad retirement benefits that 
fall under a two-tier structure. Railroad employees and employers 
pay tier 1 taxes at the same rate as FICA taxes.1416 In addition, 
rail employees and employers both pay tier 2 taxes that are used 
to finance railroad retirement benefits over and above Social Secu-
rity benefit levels.1417 Tier 2 benefits are similar to benefits under 
a defined benefit plan. Those taxes are funneled to the railroad re-
tirement system and used to fund basic retirement benefits for rail-
road workers and an investment trust that generates returns for 
the pension fund. 

Self-employment taxes 
The Self-Employment Contributions Act (‘‘SECA’’) imposes tax on 

the self-employment income of an individual. SECA taxes consist of 
OASDI tax and HI tax.1418 Under the OASDI component, the first 
rate of tax is 12.4 percent on self-employment income up to the 
OASDI wage base ($142,8/00 for 2021).1419 Under the basic HI tax 
component, the second rate of tax is 2.9 percent of all self-employ-
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1420 Sec. 1401(b)(1). 
1421 Sec. 1401(b)(2). 
1422 Sec. 1402(a)(1). 
1423 Sec. 1402(a)(2). 
1424 Sec. 1402(a)(3). 
1425 Sec. 1402(a)(12). 
1426 The deduction is intended to provide parity between FICA and SECA taxes because the 

employer may deduct, as a business expense, its share of the FICA taxes paid. As presently 
written, the deduction for SECA taxes is not the exact economic equivalent to the deduction for 
FICA taxes. See Joint Committee on Taxation, Options to Improve Tax Compliance and Reform 
Tax Expenditures, (JCS–2–05), January 27, 2005, for a detailed description of this issue. 

1427 Sec. 3102(a) and Treas. Reg. sec. 31.3121(a)–2. Sec. 6302. 
1428 Sec. 3102(b). 

ment income (without regard to the OASDI wage base).1420 As is 
the case with employees, an Additional Medicare tax applies to the 
HI portion of SECA tax on self-employment income in excess of a 
threshold amount.1421 

Self-employment income subject to SECA tax is determined as 
the net earnings from self-employment derived by an individual 
during any taxable year, subject to certain exceptions. Net earnings 
from self-employment are equal to the gross income derived by an 
individual from any trade or business less allowed deductions that 
are attributable to the trade or business and permitted under the 
SECA rules. Certain passive income and related deductions are not 
taken into account in determining net earnings from self-employ-
ment, including rentals from real estate unless received in the 
course of a trade or business as a real estate dealer,1422 dividends 
and interest unless such dividends and interest are received in the 
course of a trade or business as a dealer in stocks or securities,1423 
and sales or exchanges of capital assets and certain other property 
unless the property is stock in trade that would properly be in-
cluded in inventory or held primarily for sale to customers in the 
ordinary course of the trade or business.1424 

For purposes of computing net earnings from self-employment, 
taxpayers are permitted a deduction equal to the product of the 
taxpayer’s net self-employment income (determined without regard 
to this deduction) and one-half of the sum of the rates for OASDI 
and HI, i.e., 7.65 percent of net earnings.1425 This deduction is de-
termined without regard to the additional 0.9 percent Additional 
Medicare tax that may apply to an individual. This deduction re-
flects the fact that the FICA rates apply to an employee’s wages, 
which do not include FICA taxes paid by the employer, whereas the 
self-employed individual’s net earnings are economically equivalent 
to an employee’s wages plus the employer’s share of FICA 
taxes.1426 This is generally referred to as the ‘‘regular method’’ of 
determining net earnings from self-employment, and in Internal 
Revenue Service (‘‘IRS’’) forms and publications it is expressed as 
multiplying total net earnings from self-employment by 92.35 per-
cent. 

Deposit requirements 
The employee portion of OASDI taxes must be withheld and re-

mitted to the Federal government by the employer during the quar-
ter, as required by the applicable deposit rules.1427 The employer 
is liable for the employee portion of OASDI taxes, in addition to its 
own share, whether or not the employer withheld the amount from 
the employee’s wages.1428 Employers that make payments of wages 
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1429 Treas. Reg. sec. 31.6302–1. In certain circumstances, employers may make employment 
tax payments with the filing of a return instead of periodic deposits under a monthly or semi-
weekly schedule. For example, to the extent an employer’s total employment tax liability for the 
current or prior quarter is less than $2,500, the employer may make a payment with a timely 
filed IRS Form 944, Employer’s ANNUAL Federal Tax Return, or IRS Form 941, Employer’s 
QUARTERLY Federal Tax Return. 

1430 Treas. Reg. sec. 31.6302–1(c). 
1431 Treas. Reg. secs. 31.6302–1(h)(7) and 31.6302–1(i)(2). 
1432 Sec. 6656. 
1433 Sec. 6656(a). 
1434 Secs. 6151(a) and 6651(a)(2). 
1435 Sec. 6651(a)(1). 
1436 Sec. 6654. 

and withhold Federal income and FICA taxes are required to make 
deposits of those taxes in a timely manner. 

Employers generally must deposit employment taxes under a 
monthly or semi-weekly schedule, with certain exceptions.1429 The 
applicable deposit schedule is determined based on the total tax li-
ability reported on an employer’s quarterly employment tax return 
during a lookback period. In general, an employer is a monthly de-
positor if the total Federal income and FICA tax liability for the 
four quarters in the lookback period was $50,000 or less. A semi-
weekly depositor is an employer for which the total tax liability re-
ported during the lookback period was more than $50,000. Employ-
ers that accumulate $100,000 or more of employment tax liability 
on any day are required to make deposits of those taxes by the 
close of the next banking day.1430 

If the aggregate amount of tax reported on an employment tax 
return exceeds the total amount of deposits made by the employer 
for the same quarter, the balance due must be remitted in accord-
ance with the applicable form and instructions.1431 

A penalty may be imposed for the failure to deposit employment 
taxes by the prescribed date.1432 The amount of the penalty varies 
depending on when the deposit is made in relation to the applicable 
deadline. The penalty is two percent of the unpaid amount if the 
payment is made within five days of the deadline, five percent if 
the payment is made within six to 15 days of the due date, 10 per-
cent if the payment is made more than 15 days after the due date, 
and 15 percent for taxes still unpaid after the 10th day following 
a notice and demand from the IRS. The failure to deposit penalty 
may be waived if the taxpayer demonstrates the failure was due 
to reasonable cause and not willful neglect.1433 

A penalty may also apply in the event that a taxpayer fails to 
make a payment of tax due on a tax return with the return absent 
a showing that the failure to pay was due to reasonable cause and 
not due to willful neglect.1434 The amount of the penalty is equal 
to one-half percent of the net amount of tax due for each month 
that the return is not filed. This penalty is coordinated with the 
penalty for the failure to timely file a tax return, by reducing the 
failure to file penalty by the amount of the failure to pay penalty 
for that month.1435 The maximum amount of the failure to pay 
penalty is 25 percent of the tax due. 

With respect to self-employed individuals, estimated tax pay-
ments at least equal to (1) 90 percent of the current year’s tax li-
ability or (2) 100 percent of the prior year’s tax liability, must be 
made by the applicable deadlines.1436 A penalty is imposed by ap-
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1437 Sec. 6654(e)(3). 
1438 Treas. Reg. secs. 31.3401(c)–1, 31.3121(d)–1(c)(1) and 31.3306(i)–1(a). A similar concept for 

RRTA purposes applies under Treas. Reg. sec. 31.3231(b)–1(a)(1)(i). 
1439 Sec. 3504. Treas. Reg. sec. 31–3504–1 provides the criteria for the designation by an em-

ployer of an agent by application to the IRS. IRS Form 2678 is used for this purpose. In addi-
tion, under Treas. Reg. sec. 31–3504–2, designation of an agent may result from the payment 
of wages or compensation by a payor to an individual performing services for a client of the 
payor pursuant to a services agreement meeting certain criteria. The rules for designating an 
agent is a departure from the general principle that a taxpayer has a nondelegable duty with 
respect to employment tax obligations. See U.S. v. Boyle, 469 U.S. 241 (1985). 

1440 Treas. Reg. sec. 31.3405–1(a). 
1441 ‘‘Professional employer organization’’ is not a legal term with a specific definition. The 

term ‘‘employee leasing company’’ is also occasionally used to describe the same or similar rela-
tionship between service provider and customer in this context, but both terms can be used to 
describe a variety of arrangements. 

plying the underpayment interest rate to the amount of the under-
payment for the period of underpayment. The penalty does not 
apply if the tax shown on the return is less than $1,000. There is 
no general reasonable cause waiver for the failure to pay estimated 
tax, but a waiver is available to the extent the Secretary deter-
mines that a taxpayer suffered a casualty or other unusual cir-
cumstance if imposition of a penalty would be against equity and 
good conscience.1437 

Third-party arrangements 
Responsibility for employment tax obligations generally rests 

with the person who is the employer of an employee under a com-
mon-law test that has been incorporated into Treasury regula-
tions.1438 An employer-employee relationship exists if the person 
for whom the services are performed has the right to direct and 
control the performance of services by an individual, not only to the 
result to be accomplished by the work but also the details and 
means by which that result is accomplished. In some cases, how-
ever, a person other than the common-law employer may be re-
sponsible for effectuating the employer’s employment tax obliga-
tions. 

An employer may designate a third-party agent to be responsible 
for employment tax withholding, depositing, and reporting require-
ments on behalf of that employer.1439 The reporting functions un-
dertaken by this third party, a ‘‘section 3504 agent,’’ may include 
filing employment tax returns and furnishing and filing Forms W– 
2, Wage and Tax Statement, to the employer’s employees. An em-
ployer remains jointly and severally liable with the section 3504 
agent for satisfaction of the employer’s employment tax obliga-
tions.1440 

Another type of third-party entity is a professional employer or-
ganization (‘‘PEO’’), which provides employees to perform services 
in the business of the PEO’s customers, including small and me-
dium-sized businesses.1441 In many cases, before the PEO arrange-
ment is finalized, the employees already work in the customer’s 
business as employees of the customer. Depending on the facts and 
circumstances, the customer may be the common law employer ulti-
mately liable for the satisfaction of employment tax obligations 
with respect to its work-site employees under the PEO arrange-
ment. 

A ‘‘certified professional employer organization’’ (‘‘CPEO’’) is a 
PEO that has applied to the Secretary to be treated as a CPEO and 
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1442 Sec. 3511. 
1443 Exec. Order, 85 Fed. Reg. 49587 (August 8, 2020). 
1444 Notice 2020–65, 2020–38 I.R.B. 567, September 14, 2020. 

has been certified to meet certain requirements. A CPEO is treated 
as the employer of any work-site employee performing services for 
any customer of the CPEO but only with respect to remuneration 
remitted by the CPEO to a work-site employee.1442 A CPEO is sub-
ject to employment tax withholding, depositing, and reporting re-
quirements and associated liability with respect to the work-site 
employees performing services for a customer of the CPEO, subject 
to the limitations and requirements of section 3511. 

Delay of employment tax deadlines 
The President of the United States issued a Presidential Memo-

randum on August 8, 2020, which directed the Secretary to defer 
the withholding, deposit, and payment of certain payroll tax obliga-
tions pursuant to section 7508A.1443 The IRS subsequently imple-
mented this provision.1444 In Notice 2020–65, the due date for the 
withholding and payment of the employee’s share of OASDI tax, 
and the equivalent amount of RRTA tax, on applicable wages by af-
fected taxpayers was postponed until the period beginning January 
1, 2021 and ending on April 30, 2021. Affected taxpayers includes 
employers that were impacted by COVID–19 and that were re-
quired to withhold and pay the employee’s share of OASDI tax or 
the equivalent amount of RRTA tax. 

The delay of withholding, deposit, and payment of applicable em-
ployment taxes applied to wages, as defined in section 3121(a) for 
OASDI tax purposes, or compensation, as defined in section 
3231(e)(3) for RRTA tax purposes, paid to an employee on a pay 
date during the period beginning on September 1, 2020, and ending 
on December 31, 2020. This delay only applies if the amount of 
such wages or compensation paid for a bi-weekly pay period is less 
than the threshold amount of $4,000, or the equivalent threshold 
amount with respect to other pay periods. The IRS provided that 
affected taxpayers must deposit the deferred employment taxes on 
applicable wages between January 1, 2021 and April 30, 2021; oth-
erwise, or interest, penalties, and additions to tax would begin to 
accrue with respect to unpaid taxes on May 1, 2021. 

Explanation of Provision 

The provision directs the Secretary (or the Secretary’s delegate) 
to extend the relief provided in IRS Notice 2020–65. First, the date 
April 30, 2021 is replaced with December 31, 2021 in each place 
that it appeared in the notice. The result is that affected taxpayers 
may delay the withholding, deposit, and payment of applicable em-
ployment taxes on wages and compensation paid to employees until 
December 31, 2021. Second, the date May 1, 2021 is replaced with 
January 1, 2022 in each place that it appeared. In effect, penalties 
and interest will not begin to accrue on amounts to be repaid until 
January 1, 2022. 
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1445 Sec. 62(a)(2)(D). 
1446 Letter from John P. Moriarty, Associate Chief Counsel (Income Tax & Accounting), IRS, 

to Representative Stephanie Murphy, September 18, 2020, available at https://mur-
phy.house.gov/uploadedfiles/2020-25551_murphy_response_final_signed—091820.pdf. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

4. Regulations or guidance clarifying application of educa-
tor expense tax deduction (sec. 275 of the Act and sec. 
62 of the Code) 

Present Law 

Educator expense deduction 
In general, ordinary and necessary business expenses are deduct-

ible. However, unreimbursed employee business expenses that are 
miscellaneous itemized deductions are not deductible for taxable 
years beginning before January 1, 2026. 

Certain expenses of eligible educators are allowed as an above- 
the-line deduction from gross income to determine adjusted gross 
income. Specifically, an above-the-line deduction is allowed for up 
to $250 annually of expenses paid or incurred by an eligible educa-
tor for (1) participation in professional development courses related 
to the curriculum in which he or she provides instruction to stu-
dents; and (2) books, supplies (other than nonathletic supplies for 
courses of instruction in health or physical education), computer 
equipment (including related software and services) and other 
equipment, and supplementary materials used by the eligible edu-
cator in the classroom.1445 The $250 maximum deduction amount 
is indexed for inflation. To be eligible for this deduction, the ex-
penses must be otherwise deductible under section 162 as a trade 
or business expense. A deduction is allowed only to the extent the 
amount of expenses exceeds the amount excludable from income 
under section 135 (relating to education savings bonds), section 
529(c)(1) (relating to qualified tuition programs), and section 
530(d)(2) (relating to Coverdell education savings accounts). 

An eligible educator is a kindergarten through grade twelve 
teacher, instructor, counselor, principal, or aide in a school for at 
least 900 hours during a school year. A school means any school 
that provides elementary education or secondary education (kinder-
garten through grade 12), as determined under State law. 

COVID–19 expenses 
In response to a Congressional inquiry, the IRS advised that 

cleaning supplies, air purifiers, personal protective equipment (in-
cluding face masks), and similar items purchased during the 
COVID–19 pandemic are not deductible as an above-the-line educa-
tor expense deduction because they are not otherwise deductible 
under section 162.1446 Specifically, such expenses are not deduct-
ible under section 162 because they are not customary and directly 
related to the subject matter that the educator may teach, even 
though the expenses may be helpful or appropriate. 
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1447 In Revenue Procedure 2021–15, the IRS provides a safe harbor for eligible educators to 
treat unreimbursed expenses paid or incurred after March 12, 2020 for personal protective 
equipment, disinfectant, and other supplies used for the prevention of the spread of COVID-19 
in the classroom as deductible expenses for purposes of the above-the-line educator expense de-
duction. See also IRS, Instructions for Form 1040 and Form 1040–SR, January 6, 2021, at 89. 

1448 Sec. 61; U.S. v. Kirby Lumber Co., 284 U.S. 1 (1931). 
1449 Sec. 139. 
1450 Sec. 61(a)(11). 
1451 Sec. 108(a). 

Explanation of Provision 

The provision directs the Secretary to issue regulations or other 
guidance clarifying that personal protective equipment, disinfect-
ant, and other supplies used for the prevention of the spread of 
COIVD–19 are treated as deductible expenses for purposes of the 
above-the-line educator expense deduction. Such regulations or 
other guidance shall apply to expenses paid or incurred after 
March 12, 2020. 

The IRS subsequently has implemented this provision.1447 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

5. Clarification of tax treatment of forgiveness of covered 
loans, clarification of tax treatment of certain loan for-
giveness and other business financial assistance, and au-
thority to waive certain information reporting require-
ments (secs. 276, 278, and 279 of the Act) 

Present Law 

Tax treatment relating to amounts excluded from income 

Exclusions from income 
Gross income means all income from whatever source de-

rived.1448 Specific exclusions from income apply to certain other-
wise includable amounts and payments, however. For example, in-
come exclusions apply to qualified disaster relief payments and 
qualified disaster mitigation payments.1449 

Tax treatment of forgiveness of loans 
The forgiveness of a loan is generally treated as income from dis-

charge of indebtedness.1450 As a simple example, if a taxpayer bor-
rows $1,000 from a lender, and if the lender subsequently forgives 
the loan so the taxpayer does not repay it, the taxpayer has dis-
charge of indebtedness income of $1,000 that is taken into account 
in determining income tax. However, limited exclusions apply to in-
come from a discharge of indebtedness that occurs in a Title 11 
case (generally, a bankruptcy case), or that occurs when the tax-
payer is insolvent to the extent of the insolvency amount, or arises 
from the discharge of qualified farm indebtedness.1451 
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1452 Sec. 265(a)(1). This rule applies with respect to exempt income other than interest; section 
265 also disallows the deduction for interest expense on debt incurred or continued to purchase 
or carry obligations the interest income on which is wholly exempt from income tax (sec. 
265(a)(2)), and disallows deductions otherwise allowable under section 212 for expenses for the 
production of interest income wholly exempt from income tax. 

1453 The limitation ratio is (1) the average adjusted bases of certain types of tax-exempt obliga-
tions, to (2) average adjusted bases for all assets of the taxpayer (sec. 265(b)). 

1454 Sec. 264(f). This pro rata interest deduction limitation permits no deduction for that por-
tion of the taxpayer’s interest expense determined by applying the ratio of (1) unborrowed policy 
cash values, to (2) the sum of all the taxpayer’s average unborrowed policy cash values and aver-
age adjusted bases of all other assets (sec. 264(f)(1) and (2)). 

1455 Sec. 108. 
1456 Secs. 108(b) and 1017. 
1457 Sec. 139(g)(3). See also section 139(h) (denial of double benefit rule). As another example, 

the basis of property is reduced to the extent of contributions to capital of a corporation exclud-
able from gross income under section 118 (see sec. 362). 

1458 Sec. 265(a)(6). 
1459 Sec. 265(b)(7). This rule is subject to the proviso that the amount of such tax-exempt obli-

gations does not exceed two percent of the taxpayer’s average adjusted bases of tax-exempt obli-

Effect of income exclusion on deductions, tax attributes, and 
basis 

In general.—Several provisions limit deductions, tax attributes, 
or basis increases associated with excluded income. These provi-
sions maintain accurate income measurement by preventing the re-
duction of taxable income for costs associated with untaxed income. 

Limitations on deductions.—One such rule, section 265, disallows 
deductions that are allocable to a class of income wholly exempt 
from income tax.1452 Similarly, a pro rata limitation on interest de-
ductions applies in the case of a financial institution with tax-ex-
empt interest income.1453 An interest deduction limitation rule ap-
plies in the case of a life insurance contract, the death benefit 
under which is excludable from income by section 101(a).1454 

Reductions in tax attributes.—In the case of discharge of indebt-
edness income that is excluded from income,1455 rules for reduction 
of tax attributes apply.1456 The excluded amount is applied to re-
duce the tax attributes of the taxpayer in the order prescribed by 
statute: (1) net operating losses, (2) general business credit, (3) 
minimum tax credit, (4) capital loss carryovers, (5) basis of the tax-
payer’s property, (6) passive activity loss and credit carryovers, and 
(7) foreign tax credit carryovers. 

Limitations on basis increases.—Limitations apply to otherwise 
allowable increases in the basis of property associated with ex-
cluded income. For example, in the case of qualified disaster miti-
gation payments that are excluded from income, no increase in the 
basis or adjusted basis of property is allowed for any amount so ex-
cluded.1457 

Circumstances in which limitations not imposed.—Limitations on 
deductions, tax attributes, or basis increases are not imposed in 
certain situations in which the policy of the exclusion may out-
weigh the income tax policy of accurate income measurement. For 
example, in the case of excludable parsonage and military housing 
allowances, no deduction is denied for mortgage interest or real 
property taxes on the taxpayer’s home under the section 265 deduc-
tion limitation by reason of the receipt of the excludable 
amount.1458 As another example, the pro rata interest deduction 
limitation for financial institutions with exempt income generally 
does not apply in the case of tax-exempt obligations issued in 2009 
or 2010.1459 
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gations to which the interest limitation does apply. The years 2009 and 2010 followed the finan-
cial crisis of 2008. 

1460 Secs. 701 and 702. 
1461 Sec. 704(d). Other limitations may apply. See e.g., secs. 465 and 469. 
1462 The basis of a partner’s interest that is acquired by contribution to the partnership is gen-

erally the amount of money and the adjusted basis of property contributed (sec. 722) and is ad-
justed under section 705. Section 705 provides that the basis of the partnership interest in in-
creased by the sum of the partner’s distributive share of taxable income, income exempt from 
tax, and the excess of depletion deductions over the basis of the depletable property. The basis 
of the partnership interest is decreased by distributions from the partnership and by the sum 
of the partner’s distributive share of losses, expenditures that are not deductible in computing 
taxable income and not properly chargeable to capital account, and certain depletion deductions. 

1463 Sec. 705(a)(1)(B). 
1464 Sec. 752. An increase in a partner’s share of partnership liabilities is treated as a con-

tribution to the partnership (sec. 752(a)), and a decrease in a partner’s share of partnership li-
abilities is treated as a distribution from the partnership (sec. 752(b)). 

1465 Secs. 1363(a) and 1366. 
1466 Secs. 1367(a)(1)(A) and 1366(a)(1)(A). 
1467 Pub. L. No. 116–36. 
1468 For this purpose, a covered loan is a loan guaranteed under paragraph (36) of section 7(a) 

of the Small Business Act (15 U.S.C. 636(a)) (elsewhere in this Act redesignated to another stat-
utory location), as added by section 1102 of the CARES Act. 

Tax treatment of partnerships.—A partnership generally is not 
subject to Federal income tax, but rather, income and gain of the 
partnership are generally taxed to partners. Items of partnership 
income (including tax exempt income), gain, loss, deduction, and 
credit pass through to partners.1460 Although loss (including capital 
loss) and deductions of the partnership pass through to partners, 
a partner is allowed a loss or deduction only to the extent of the 
adjusted basis of the partnership interest, generally measured at 
the end of the partnership year in which the loss occurs or the de-
duction arises.1461 

Tax exempt or excluded income items of the partnership can af-
fect the partner’s basis in the partnership interest. Adjustments 
are made to the basis of a partner’s interest to account for the part-
ner’s distributive share of partnership items.1462 The basis in the 
partnership interest is increased by the partner’s distributive share 
of partnership income, including income that is exempt from 
tax.1463 A partner’s basis in the partnership interest generally is 
increased by an increase in the partner’s share of partnership li-
abilities and is decreased by a decrease in the partner’s share of 
liabilities.1464 

Tax treatment of S corporations.—Income of an S corporation is 
taxed to the S corporation shareholders. Each S corporation share-
holder’s pro rata share of S corporation income (including tax ex-
empt income), gain, loss, deduction and credit is passed through to 
the shareholder.1465 The basis of an S corporation shareholder’s 
stock is adjusted to account for the shareholder’s pro rata share of 
S corporation income (including tax exempt income 1466), loss, de-
duction or credit. An S corporation shareholder’s stock basis is not 
adjusted to take account of S corporation-level debt (unlike a part-
ner’s basis in its partnership interest). 

Certain loans, advances, and payments made under the 
CARES Act 1467 

Paycheck Protection Program loan forgiveness 
The CARES Act established the Paycheck Protection Program 

and provided rules for covered loans.1468 A recipient of a covered 
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1469 CARES Act sec. 1106. Treasury and the Small Business Administration issued FAQs on 
the Paycheck Protection Program, including answers to common questions regarding the deter-
mination of the amount of loan forgiveness. See ‘‘Paycheck Protection Program Loans Frequently 
Asked Questions (FAQs)’’, available at https://home.treasury.gov/system/files/136/Paycheck-Pro-
tection-Program-Frequently-Asked-Questions.pdf (last visited January 13, 2021). 

1470 CARES Act sec. 1106(i). 
1471 CARES Act sec. 1109. 
1472 CARES Act sec. 1109(d)(2)(A) and (B). 
1473 CARES Act secs. 1109(d)(2)(D) and 1106. 
1474 CARES Act sec. 1109(f). 

loan is eligible for forgiveness of indebtedness on the loan in an 
amount generally equal to the sum of certain costs incurred and 
payments made during the eight-week period beginning on the date 
of the origination of the covered loan, including payroll costs, cer-
tain mortgage interest payments, certain rent payments, and cer-
tain utility payments.1469 

The amount forgiven may be reduced (by an amount not to ex-
ceed the principal amount of the covered loan) if the recipient re-
duces the number of the recipient’s employees, or the amount of 
salaries and wages paid, by a specified amount during the covered 
period. A covered loan recipient must apply for loan forgiveness. 
Once an application is submitted to the lender with the required 
documentation, the lender must issue a decision on the loan for-
giveness within 60 days. 

Amounts that have been forgiven under the provision are consid-
ered as canceled indebtedness. The provision requires the Adminis-
trator of the Small Business Administration to remit to the lender, 
no later than 90 days after the date on which the amount of for-
giveness under the provision is determined, an amount equal to the 
amount of forgiveness, plus any interest accrued through the date 
of payment. 

The CARES Act provides that for Federal tax purposes, any 
amount which (but for the provision) would be includible in gross 
income of the recipient of a covered loan by reason of forgiveness 
pursuant to the provision is excluded from gross income.1470 

Treasury program management authority loan forgiveness 
The CARES Act provides authority to the Treasury Department 

to establish criteria for additional lenders to participate in the Pay-
check Protection Program.1471 Requirements for lenders generally 
provide that the rate of interest may not exceed the maximum per-
missible rate for Paycheck Protection Program loans, and that, to 
the maximum extent practicable, terms and conditions are con-
sistent with those applicable to Paycheck Protection Program 
loans.1472 

The provision requires that loans under the authority provide for 
loan forgiveness under terms and conditions that are consistent 
with forgiveness under the Paycheck Protection Program.1473 As a 
condition of receiving loan under this provision, the borrower must 
certify that the borrower does not have an application pending for 
a loan under the Paycheck Protection Program 1474 for the same 
purpose, and has not received such a loan during the period begin-
ning February 15, 2020 and ending on December 31, 2020. 
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1475 Economic Injury Disaster Loan (‘‘EIDL’’). This is a loan under section 7(b)(2) of the Small 
Business Act, 15 U.S.C. 636(b)(2) (elsewhere in this Act redesignated to another statutory loca-
tion). 

1476 CARES Act sec. 1110(e). 
1477 CARES Act sec. 1110(e)(5). 
1478 CARES Act sec. 1112(c). 
1479 These loans are defined in CARES Act section 1112(a)(1) and (2) as loans ‘‘guaranteed by 

the Administration under (A) section 7(a) of the Small Business Act (15 U.S.C. 636(a) (elsewhere 
in this Act redesignated to another statutory location))—(i) including a loan made under the 
Community Advantage Pilot Program of the Administration; and (ii) excluding a loan made 
under paragraph (36) of such section 7(a), as added by section 1102; or (B) title V of the Small 
Business Investment Act of 1958 (15 U.S.C. 695 et seq.); or (2) made by an intermediary to a 
small business concern using loans or grants received under section 7(m) of the Small Business 
Act (15 U.S.C. 636(m)).’’ The six-month period for which the payments are made on the bor-
rower’s behalf depends on when the loan is made, as set forth in CARES Act section 1112(c)(1). 

1480 IRS Notice 2020–32, April 30, 2020, https://www.irs.gov/pub/irs-drop/n-20-32.pdf. See also 
Rev. Rul. 2020–27, 2020–50 I.R.B. 1552, December 7, 2020. 

Targeted EIDL advances that are not required to be repaid 
An eligible entity that applies for a specified type of Small Busi-

ness Act loan 1475 may request an advance.1476 The advance gen-
erally may not exceed $10,000. The applicant is not required to 
repay the advance, even if the loan for which the applicant applied 
is subsequently denied.1477 

Subsidy for certain loan payments 
The Small Business Administration (rather than the borrower) 

must pay principal, interest, and fees for a specified six-month pe-
riod on certain loans guaranteed through the Small Business Ad-
ministration.1478 Thus, the borrower is relieved of the obligation to 
make these payments. The provision generally applies to loans 
guaranteed by the Small Business Administration and made under 
the Community Advantage Pilot Program or under title V of the 
Small Business Investment Act.1479 

Treasury guidance regarding deductibility of costs relating 
to excluded income from forgiven loans under the Pay-
check Protection Program 

After the CARES Act was enacted on March 27, 2020, the Treas-
ury Department issued Notice 2020–32 providing that no deduction 
is allowed for an expense that is otherwise deductible if the pay-
ment of the expense results in the forgiveness of a covered loan 
under the Paycheck Protection Program and the income associated 
with the forgiveness is excluded from gross income.1480 

Notice 2020–32 describes the CARES Act rules regarding what 
the recipient of the loan must do to obtain loan forgiveness in an 
amount equal to the sum of payments for certain eligible section 
1106 expenses. Such CARES Act section 1106 eligible expenses are 
payroll costs, certain interest on mortgage obligations, certain rent 
obligations, and certain utility payments. The Notice points to the 
exclusion from gross income under CARES Act section 1106(i) for 
any amount otherwise includable in gross income by reason of the 
loan forgiveness under CARES Act section 1106(b). Because the in-
come exclusion results in a class of exempt income, Notice 2020– 
32 states, Code section 265 disallows any otherwise allowable de-
duction for the amount of any payment of an eligible CARES Act 
section 1106 expense to the extent of the resulting loan forgiveness 
because the payment is allocable to tax-exempt income. 
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1481 See Chapter 61 of the Code, relating to information and returns, which includes sections 
6001–6117. 

1482 Sec. 6050P. The reporting requirement applies when a debt is cancelled or when an identi-
fiable event (described in guidance) occurs. Treas. Reg. 1.6050P–1 and–2; and see Instructions 
for Forms 1099–A and 1099–C, https://www.irs.gov/pub/irs-pdf/i1099ac.pdf, page 4 (‘‘When a 
Debt is Cancelled’’). 

1483 Sec. 276 of the Act. 
1484 Elsewhere in this Act, these rules regarding Paycheck Protection Program loans are trans-

ferred to section 7A of the Small Business Act, and the Paycheck Protection Program is ex-
panded and extended. The transfer and redesignation is made in section 304 of the ‘‘Economic 
Aid to Hard-Hit Small Businesses, Nonprofits, and Venues Act,’’ Title III of Division N of the 
Consolidated Appropriations Act, 2021; that section and following sections of Title III of Division 
N modify the rules for the Paycheck Protection Program. In particular, section 311 of Title III 
of Division N expands the costs that may result in forgiveness to include, for example, ‘‘covered 
worker protection expenditures’’ and ‘‘covered supplier costs.’’ The transfer and redesignation of 
rules regarding Paycheck Protection Program loans also modify the term ‘‘eligible recipient’’ to 
refer to an ‘‘eligible entity.’’ 

1485 This rule reverses IRS Notice 2020–32, April 30, 2020, https://www.irs.gov/pub/irs-drop/n- 
20-32.pdf. The IRS announced that IRS Notice 2020–32 is obsolete in Rev. Rul. 2021–2, January 
6, 2021, https://www.irs.gov/pub/irs-drop/rr-21-02.pdf. 

1486 By removing the parenthetical in CARES Act section 1106(i) as originally enacted, the 
provision clarifies that the exclusion in Act section 276 operates independently of any exclusion 

Reporting requirements 

Information returns and payee statements in general 
Information returns are required to be filed concerning a variety 

of transactions and payments.1481 A person that is required to file 
an information return generally is also required to furnish a state-
ment to the other party to the transaction or the recipient of the 
payment. 

Reporting of cancellation of indebtedness income 
Reporting of cancellation of indebtedness income on Form 1099– 

C or 1099–A generally is required if debt is discharged in whole or 
in part. A person required to report such income includes certain 
financial institutions and their affiliates and organizations engaged 
in a significant trade or business of lending, as well as certain gov-
ernmental entities (and quasi-governmental entities, such as the 
FDIC, and their affiliates).1482 

Explanation of Provision 

Paycheck Protection Program loans 

Tax treatment of forgiveness in general 
In the case of a Paycheck Protection Program loan that is for-

given in whole or in part, the provision clarifies that for Federal 
income tax purposes no amount is included in the income of an eli-
gible recipient of such a loan by reason of the forgiveness.1483 Simi-
larly, no amount is included in the income of an eligible entity by 
reason of such forgiveness in a taxable year ending after December 
27, 2020.1484 

Further, no deduction is denied, no tax attribute is reduced, and 
no basis increase is denied, by reason of the exclusion from in-
come.1485 As a result, otherwise deductible costs remain deductible 
if the costs are paid with proceeds of the forgiven loan, or are asso-
ciated with the forgiven loan, even though the forgiven amount is 
excluded from income. Similarly, because section 108 does not 
apply, no tax attribute is reduced by reason of the exclusion from 
income.1486 Further, an otherwise allowable increase in the basis 
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provided by Code section 108. Thus, the exclusion is allowed under Act section 276 and not 
under Internal Revenue Code section 108, so the tax attribute reduction requirements that re-
late to the income exclusion under section 108 do not apply. 

1487 Separate rules provide for coordination between use of proceeds of Paycheck Protection 
Program loans, and expenditure requirements for employee retention tax credit; see section 
206(b) of Division N of this Act. 

1488 Subchapter K and Subchapter S each provide analogous rules that the partner’s, or share-
holder’s, share of deductions of the entity is limited to the adjusted basis of the partnership in-
terest or of the stock and debt of the S corporation (secs. 704(d) and 1366(d)), and that tax ex-
empt income gives rise to a basis increase under these rules (secs. 705(a)(1)(B) and 
1366(a)(1)(A)). Thus, a basis increase (correlating to the deduction allowed) in the partner’s ad-
justed basis in the partnership interest, or in the shareholder’s adjusted basis in the S corpora-
tion stock, allows the owner to utilize the deduction that is allowable under the Act. 

1489 Secs. 1367(a)(1)(A) and 1366(a)(1)(A). 
1490 Secs. 1363(a) and 1366. 
1491 With respect to A, the provision ensures that the benefit of the exclusion is not later re-

versed when, for example, A later claims a deduction or loss of the S corporation or A sells its 
interests in the S corporation. 

of property remains allowable even if the expenditure giving rise 
to the basis increase is paid with proceeds of the forgiven loan or 
is associated with the forgiven loan that is excluded from income. 

For example, if a taxpayer that is engaged in a trade or business 
receives a Paycheck Protection Program loan and uses the proceeds 
to pay deductible wages of employees of the business, the section 
162 deduction for the wages is not disallowed even though the loan 
is forgiven and the amount of the forgiveness is excluded from in-
come.1487 If that taxpayer uses the proceeds to pay wages that are 
properly capitalized into inventory, the taxpayer may increase the 
basis of such inventory even though the amount of the forgiveness 
is excluded from income. 

Partnerships and S corporations 
In the case of an eligible recipient (or eligible entity) that is a 

partnership or S corporation, any amount excluded from income by 
reason of the provision is treated as tax exempt income for pur-
poses of sections 705 (the determination of a partner’s basis in the 
partnership interest) and 1366 (the passthrough of items to an S 
corporation shareholder). In general, this allows for an owner of an 
eligible recipient (or eligible entity) that is a partnership or S cor-
poration to increase its basis in the interest in, or the stock of, the 
entity so that the deduction allowable under the provision may be 
allowed.1488 

For example, assume that an S corporation has two shareholders 
(A and B). Each of A and B owns 50 percent of the stock of the 
S corporation. A’s stock basis is $50. B’s stock basis is $0. The S 
corporation is an eligible recipient and receives a $100 Paycheck 
Protection Program loan in 2020, pays $100 in amounts giving rise 
to forgiveness in 2020; and the Paycheck Protection Program loan 
is forgiven in 2021. The S corporation has no other items of income, 
gain, loss or deduction in 2021. While the S corporation (and thus 
each of A and B) does not have income as a result of the forgive-
ness, the S corporation is treated as having $100 of tax-exempt in-
come for purposes of section 1366. Thus, each of A and B’s basis 
in S corporation stock is increased by $50.1489 Assuming that the 
$100 is used to pay wages that are properly deductible, each of A 
and B may deduct $50.1490 A’s basis in S corporation stock is suffi-
cient for A to claim the deduction in 2020 1491 and, by reason of the 
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1492 Furthermore, the provision ensures that the benefit of the exclusion is not later reversed 
when, for example, the partnership later allocates a deduction or loss to the partner or the part-
ner sells its interests in the partnership. 

1493 The grant of authority also, for example, allows the Secretary of the Treasury (or the Sec-
retary’s delegate) to address situations in which specific rules are needed to carry out the pur-
poses of the provision, for example, if interests in a partnership are transferred or redeemed 
while a Paycheck Protection Program loan is outstanding. 

1494 That is, the section 704(d) limitation does not prevent B from claiming the deduction. 
1495 Rev. Rul. 2021–2, https://www.irs.gov/pub/irs-drop/rr-21-02.pdf. And see the IRS expla-

nation at https://www.irs.gov/newsroom/eligible-paycheck-protection-program-expenses-now-de-
ductible. 

provision, B’s basis in S corporation stock is sufficient for B to 
claim the deduction generally in 2021. 

An additional rule applies when the eligible recipient (or eligible 
entity) is a partnership. Except as provided by the Secretary of the 
Treasury (or the Secretary’s delegate), any increase in the adjusted 
basis of a partner’s interest in a partnership under section 705 (the 
determination of the basis of a partner’s interest) with respect to 
any amount excluded from income under the provision equals the 
partner’s distributive share of deductions resulting from costs giv-
ing rise to forgiveness. This rule addresses the allocation of the 
amount treated as tax exempt income for purposes of determining 
a partner’s basis in its partnership interest. It generally ensures 
that the benefit of deductions and basis increases not denied are 
allowed at the partner level.1492 The grant of authority allows the 
Secretary of the Treasury (or the Secretary’s delegate) to, for exam-
ple, address situations in which the costs giving rise to excluded 
amounts are capitalized or are nondeductible amounts.1493 

For example, assume that a partnership has two partners (A and 
B). A and B are each entitled to 50 percent of the partnership’s in-
come and gain. A is entitled to 100 percent of the partnership’s 
losses. B is entitled to 100 percent of the partnership’s deductions. 
A’s basis in its partnership interest is $50. B’s basis in its partner-
ship interest is $0. The partnership is an eligible recipient and re-
ceives a $100 Paycheck Protection Program loan in 2020, and in 
2020 pays $100 in payroll costs, rent payments, and utility pay-
ments that qualify for loan forgiveness, and the loan is forgiven in 
2020. The partnership (and thus each of A and B) exclude from in-
come the forgiven amount. Assuming that the $100 of costs paid 
are otherwise deductible and are all properly allocated to B, B’s 
basis in the partnership is increased by $100 as a result of the pro-
vision. That is, the adjusted basis of B’s partnership is increased 
by the $100 forgiven loan amount that is excluded from income and 
that is treated as tax exempt income so that B may claim the $100 
deduction for the costs.1494 

Treasury Department guidance 
Guidance issued on January 6, 2021, by the Treasury Depart-

ment provides that IRS Notice 2020–32 (applying section 265 to 
deny deductions for certain expenses relating to Paycheck Protec-
tion Program loans for which a forgiven amount is excluded from 
income) is obsolete.1495 

Effective Date 

These provisions of the Act apply both to original loans issued 
under the Paycheck Protection Program under the terms of the 
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1496 CARES Act sec. 1109. 
1497 CARES Act sec. 1109(d)(2)(D) provides for forgiveness. 
1498 Sec. 278(a) of Division N of the Act. 
1499 Because the exclusion from income is allowed under section 278(a) of Division N of the 

Act, and not under Internal Revenue Code section 108, the tax attribute reduction requirements 
that relate to the income exclusion under section 108 do not apply. 

1500 Separate rules provide for coordination between use of proceeds of Paycheck Protection 
Program loans and the expenditure requirements for employee retention tax credit; see section 
206(b) of Division N of the Act, and see IRS Notice 2021–20, Guidance on the Employee Reten-
tion Credit under Section 2301 of the Coronavirus Aid, Relief, and Economic Security Act, 
March 1, 2021. 

CARES Act (effective for taxable years ending after the date of en-
actment of the CARES Act (March 27, 2020)), and to subsequent 
Paycheck Protection Program loans (effective for taxable years end-
ing after the date of enactment of this Act (December 27, 2020)). 

Treasury program management authority loans 

Tax treatment of forgiveness in general 
In the case of a loan made under Treasury program management 

authority 1496 that is forgiven 1497 in whole or in part, the provision 
provides that, for Federal income tax purposes, no amount is in-
cluded in the income of a borrower by reason of the forgiveness.1498 

Further, no deduction is denied, no tax attribute is reduced, and 
no basis increase is denied, by reason of the exclusion from income 
of the forgiven amount. As a result, otherwise deductible costs re-
main deductible if the costs are paid with proceeds of the forgiven 
loan or are associated with the forgiven loan, even though the 
amount of the forgiveness is excluded from income. Similarly, be-
cause section 108 does not apply to the forgiveness provided under 
the provision, no tax attribute is reduced by reason of the exclusion 
from income.1499 Further, an otherwise allowable increase in the 
basis of property remains allowable even though the expenditure 
giving rise to the basis increase is paid with proceeds of the for-
given loan or is associated with the forgiven loan that is excluded 
from income. 

For example, if a taxpayer that is engaged in a trade or business 
receives a loan under the Treasury program management authority 
and uses the proceeds to pay deductible wages of employees of the 
business, the section 162 deduction for the wages is not disallowed 
even though the loan is forgiven and the amount of the forgiveness 
is excluded from income.1500 

Partnerships and S corporations 
In the case of a borrower that is a partnership or S corporation, 

any amount excluded from income by reason of the provision is 
treated as tax exempt income for purposes of sections 705 (the de-
termination of a partner’s basis in the partnership interest) and 
1366 (the passthrough of items to an S corporation shareholder). 

An additional rule applies when a borrower is a partnership. Ex-
cept as provided by the Secretary of the Treasury (or the Sec-
retary’s delegate), any increase in the adjusted basis of a partner’s 
interest in a partnership under section 705 with respect to any 
amount excluded from income under the provision equals the part-
ner’s distributive share of deductions resulting from costs giving 
rise to forgiveness. 
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1501 CARES Act sec. 1110(e). 
1502 CARES Act sec. 1110(e)(5) provides that the advance is not required to be repaid. 
1503 Sec. 278(b) of Division N of the Act. And see Treasury guidance mentioning the exclusion 

in IRS Publication 525, Taxable and Nontaxable Income, ‘‘What’s New,’’ pages 1–2, rev. April 
6, 2021, https://www.irs.gov/pub/irs-pdf/p525.pdf. 

1504 This funding is provided in section 331 of the Economic Aid to Hard-Hit Small Businesses, 
Nonprofits, and Venues Act, which is in Division N of this Act. The total amount of such funding 
that a covered entity may receive is $10,000, and if a covered entity received an EIDL grant 
(advance) under section 1110(e) of the CARES Act, the amount of the grant under this section 
331 is the difference between $10,000 and the amount of the previously received grant (sec. 
331(b)). A covered entity for this purpose is generally defined as an entity that is eligible for 
a specified type of Small Business Administration loan, applies for such a loan during the period 
January 31, 2020 and ending December 31, 2021, is located in a low-income community, has 
suffered an economic loss of greater than 30 percent, and employs no more than 300 employees 
(sec. 331(a)(2)). 

1505 Sec. 278(b) of Division N of the Act. 
1506 Because the exclusion from income is allowed under section 278(b) of Division N of the 

Act, and not under Internal Revenue Code section 108, the tax attribute reduction requirements 
that relate to the income exclusion under section 108 do not apply. 

Effective Date 

These rules apply to taxable years ending after the date of enact-
ment of the CARES Act (March 27, 2020). 

Emergency EIDL grants and targeted EIDL advances 

Tax treatment of advance or funding in general 
An EIDL advance 1501 that is not repaid 1502 in whole or in part 

is not included in the income of the person that receives the ad-
vance, for Federal income tax purposes.1503 In the case of funding 
that is received relating to small business continuity, adaptation, 
and resiliency,1504 the funding is not included in the income of the 
person that receives the funding.1505 

Further, no deduction is denied, no tax attribute is reduced, and 
no basis increase is denied, by reason of the exclusion from income. 
As a result, otherwise deductible costs remain deductible even 
though the costs are paid with the excluded income or are associ-
ated with the excluded amount. Similarly, because section 108 does 
not apply to the exclusion from income provided under the provi-
sion, no tax attribute is reduced by reason of the exclusion.1506 
Further, an otherwise allowable increase in the basis of property 
remains allowable even if the expenditure giving rise to the basis 
increase is paid with the excluded income or is associated with the 
excluded amount. 

For example, if a person engaged in a trade or business receives 
an EIDL advance or funding described in the provision and uses 
the proceeds to pay deductible wages of employees of the business, 
the section 162 deduction for the wages is not disallowed even 
though the advance or funding is excluded from income. 

Partnerships and S corporations If the person that receives the 
advance or funding is a partnership or S corporation, any amount 
excluded from income by reason of the provision is treated as tax 
exempt income for purposes of sections 705 (the determination of 
a partner’s basis in the partnership interest) and 1366 (the pass-
through of items to an S corporation shareholder). The provision 
also requires the Secretary of the Treasury (or the Secretary’s dele-
gate) to prescribe rules for determining a partner’s distributive 
share of any amount treated as tax exempt income under the provi-
sion. 
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1507 CARES Act section 1112(a) defines covered loans in more detail. Section 325 of this Act 
provides additional rules relating to the extension of the debt relief program originally enacted 
in CARES Act section 1112. 

1508 Sec. 278(c) of Division N of the Act. And see Treasury guidance mentioning the exclusion 
in IRS Publication 525, Taxable and Nontaxable Income, ‘‘What’s New,’’ pages 1–2, rev. April 
6, 2021, https://www.irs.gov/pub/irs-pdf/p525.pdf. 

1509 Because the exclusion from income is allowed under section 278(c) of Division N of the 
Act, and not under Internal Revenue Code section 108, the tax attribute reduction requirements 
that relate to the income exclusion under section 108 do not apply. 

For example, assume that a partnership has two partners (A and 
B). The partnership is engaged in a trade or business, receives an 
EIDL advance of $10,000, and uses the proceeds to pay deductible 
wages of employees of the business. The section 162 deduction for 
the wages is not disallowed even though the advance is excluded 
from income. A’s and B’s aggregate basis in the partnership is in-
creased by $10,000. Treasury guidance will determine by how much 
each of A’s and B’s basis in their partnership interests, respec-
tively, is increased. 

Effective Date 

The rules governing EIDL advances apply to taxable years end-
ing after the date of enactment of the CARES Act (March 27, 
2020). The rules governing funding relating to small business con-
tinuity, adaptation, and resiliency apply to taxable years ending 
after the date of enactment of this Act (December 27, 2020). 

Subsidy for certain loan repayments 

Tax effects of payments by Small Business Administrator of 
loan principal, interest, and fees 

In the case of a payment made on behalf of a person by the 
Small Business Administrator of principal, interest, and fees with 
respect to on certain loans guaranteed through the Small Business 
Administration,1507 the payment is not included in the gross in-
come of the person on whose behalf the payment is made.1508 

Further, no deduction is denied, no tax attribute is reduced, and 
no basis increase is denied, by reason of the exclusion from income. 
As a result, otherwise deductible costs remain deductible even 
though the costs are paid with funds made available by reason of 
the payment on the person’s behalf that is excluded from income, 
or are associated with the excluded amount. Similarly, because sec-
tion 108 does not apply to the exclusion from income provided 
under the provision, no tax attribute is reduced by reason of the 
exclusion.1509 Further, an otherwise allowable increase in the basis 
of property remains allowable even though the expenditure giving 
rise to the basis increase is associated with the excluded income. 

For example, assume a person is engaged in a trade or business, 
and payments of principal, interest, or fees with respect to certain 
loans are made by the Small Business Administrator on the per-
son’s behalf. If the person (in lieu of making those payments of 
principal, interest, or fees) pays deductible wages of employees of 
the business, the section 162 deduction for the wages is not dis-
allowed even though the payments of principal, interest, or fees 
made on behalf of the person that were excluded from income per-
mitted the person to pay the wages. 
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1510 Sec. 324(b) of Division N of the Act. 
1511 Sec. 324(a) of Division N of the Act. The requirements relate to, among other criteria, a 

reduction in revenue in 2020 over 2019. 

Partnerships and S corporations 
If the person on whose behalf the loan payment is made is a 

partnership or S corporation, any amount excluded from income by 
reason of the provision is treated as tax exempt income for pur-
poses of sections 705 (the determination of a partner’s basis in the 
partnership interest) and 1366 (the passthrough of items to an S 
corporation shareholder). 

An additional rule applies if the person on whose behalf the loan 
payment is made is a partnership. In such a case, except as pro-
vided by the Secretary of the Treasury (or the Secretary’s delegate), 
any increase in the adjusted basis of a partner’s interest in a part-
nership under section 705 equals the sum of the partner’s distribu-
tive share of deductions resulting from interest and fees paid by 
the Small Business Administrator on the partnership’s behalf and 
the partner’s share, as determined under section 752 (the treat-
ment of liabilities of a partnership), of principal paid by the Small 
Business Administrator on the partnership’s behalf. 

For example, assume that a partnership has two partners (A and 
B). A and B are each entitled to 50 percent of partnership income 
and gain. B is entitled to 100 percent of the deductions. Ignoring 
partnership liabilities, each of A and B’s adjusted basis in its part-
nership interest is $0. But assume that the partnership has a $50 
outstanding loan described in section 1112(c) of the CARES Act 
that is wholly allocated to A under the rules of section 752. Thus, 
A’s basis in its partnership interest is $50 and B’s basis in its part-
nership interest is $0. Assume that the Small Business Adminis-
trator pays, on behalf of the partnership, all $50 in loan principal. 
After the payment is made, A’s basis in its partnership interest re-
mains $50 and B’s basis in its partnership interest remains $0. 

Effective Date 

The rules governing emergency payments made on behalf of a 
person by the Small Business Administrator of principal, interest, 
and fees with respect to certain loans guaranteed through the 
Small Business Administration apply to taxable years ending after 
the date of enactment of the CARES Act (March 27, 2020). 

Shuttered venue grants 

In general 
The Act provides authority for the Office of Disaster Assistance 

to coordinate and formulate policies relating to the administration 
of grants for certain shuttered venues.1510 A person eligible for 
such a grant is generally a live venue operator or promoter, a the-
atrical producer, a live performing arts organization operator, a rel-
evant museum operator, a motion picture theatre operator, or a tal-
ent representative that meets statutory requirements.1511 Amounts 
received under such a grant are to be used for specified costs in-
curred during the period beginning March 1, 2020, and ending De-
cember 31, 2021 (ending June 30, 2022 for certain supplemental 
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1512 Sec. 324(d) of Division N of the Act. Permitted costs include certain defined expenditures 
relating to payroll, rent, utilities, principal or interest on business debt incurred before February 
2020 and mortgage debt, worker protection expenditures, and specified ordinary and necessary 
business expenses such as maintenance, insurance, or advertising. Prohibited costs include those 
to purchase real estate, to invest or re-lend funds, or to make political contributions. 

1513 Sec. 324(c)(3) of Division N of the Act. 
1514 That is, a grant made under section 324 of the Hard-Hit Small Businesses, Nonprofits, 

and Venues Act (in Division N). 
1515 Sec. 278(d) of the Act. And see Treasury guidance mentioning the exclusion in IRS Publi-

cation 525, Taxable and Nontaxable Income, ‘‘What’s New,’’ pages 1–2, rev. April 6, 2021, https:// 
www.irs.gov/pub/irs-pdf/p525.pdf. 

1516 Because the exclusion from income is allowed under section 278(d) of Division N of the 
Act, and not under Internal Revenue Code section 108, the tax attribute reduction requirements 
that relate to the income exclusion under section 108 do not apply. 

grants).1512 The total amount of initial and supplemental grants re-
ceived by any one person may not exceed $10,000,000.1513 

Tax treatment of shuttered venue grants 
For Federal income tax purposes, any such grant 1514 is not in-

cluded in the income of the person that receives the grant.1515 
Further, no deduction is denied, no tax attribute is reduced, and 

no basis increase is denied, by reason of the exclusion from income. 
As a result, otherwise deductible costs remain deductible if the 
costs are paid with grant proceeds that are excluded from income, 
or are associated with grant proceeds that are excluded. Similarly, 
because section 108 does not apply to the exclusion provided under 
the provision, no tax attribute is reduced by reason of the exclusion 
from income.1516 Further, an otherwise allowable increase in the 
basis of property remains allowable even though the expenditure 
giving rise to the basis increase is paid with grant proceeds that 
are excluded from income, or are associated with grant proceeds 
that are excluded. 

For example, if a taxpayer that is engaged in a trade or business 
receives a grant that is excluded from income under the provision 
and uses the proceeds to pay deductible wages of employees of the 
business, the section 162 deduction for the wages is not disallowed 
even though the grant is excluded from income. 

Partnerships and S corporations 
If the person that receives the grant is a partnership or S cor-

poration, any amount excluded from income by reason of the provi-
sion is treated as tax exempt income for purposes of sections 705 
(the determination of a partner’s basis in the partnership interest) 
and 1366 (the passthrough of items to an S corporation share-
holder). 

The provision requires the Secretary of the Treasury (or the Sec-
retary’s delegate) to prescribe rules for determining a partner’s dis-
tributive share of any amount treated as tax exempt income under 
the provision. 

Effective Date 

The rules governing the grants apply to taxable years ending 
after the date of enactment of this Act (December 27, 2020). 

Treasury may waive reporting requirements 
The Secretary of the Treasury (or the Secretary’s delegate) may 

provide an exception from the requirement to file an information 
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1517 For example, Chapter 61 of the Code includes section 6050P, which requires returns relat-
ing to the cancellation of indebtedness by certain entities. 

1518 IRS Notice 2021–06, Waiver of Information Reporting Requirements with respect to Cer-
tain Amounts Excluded from Gross Income, January 19, 2021, https://www.irs.gov/pub/irs-drop/ 
n-21-06.pdf. 

1519 Sec. 117. 

return by the rules of Chapter 61 of the Code,1517 relating to infor-
mation and returns, with respect to any amount excluded from 
gross income by reason of the provisions of the Act that are de-
scribed above. Implementing this authority, IRS Notice 2021– 
06 1518 waives the requirement to file certain information returns 
or furnish certain payee statements otherwise required by Chapter 
61 of the Code with respect to certain amounts excluded from in-
come by reason of the provisions of the Act that are described 
above. 

6. Emergency financial aid grants (sec. 277 of the Act and 
secs. 25A, 117, and 139 of the Code) 

Present Law 

Higher education grants and qualified scholarships 
Gross income includes all income from whatever source derived 

unless a specific exception applies. In general, grants received for 
higher education are includible in gross income unless such 
amounts constitute qualified scholarships.1519 Qualified scholar-
ships are amounts received as a scholarship or fellowship grant to 
the extent that the individual establishes that such amounts are 
used for qualified tuition and related expenses. The exclusion for 
qualified scholarships does not apply to any amount received by a 
student that represents payment for teaching, research, or other 
services by the student required as a condition for receiving the 
scholarship. 

Sections 3504, 18004, and 18008 of the CARES Act, allow higher 
education institutions to use certain funds allocated by the Depart-
ment of Education to support students and higher education insti-
tutions with expenses and financial needs related to the COVID– 
19 pandemic. These provisions allow higher education institutions 
to use additional grant funds to award emergency financial aid 
grants to students for expenses related to the COVID–19 pandemic. 
Such expenses are not limited to qualified tuition and related ex-
penses and may including living expenses. 

Disaster relief payments 
Gross income does not include amounts received by individuals 

as qualified disaster relief payments under section 139. Qualified 
disaster relief payments include amounts paid to or for the benefit 
of an individual: (1) to reimburse or pay reasonable and necessary 
personal, family, living, or funeral expenses incurred as a result of 
a qualified disaster; (2) to reimburse or pay reasonable and nec-
essary expenses incurred for the repair or rehabilitation of a per-
sonal residence or repair or replacement of its contents to the ex-
tent that the need for such repair, rehabilitation, or replacement is 
attributable to a qualified disaster; (3) by a person engaged in the 
furnishing or sale of transportation by reason of death or personal 
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1520 IRS, ‘‘FAQs: Higher Education Emergency Relief Fund and Emergency Financial Aid 
Grants under the CARES Act,’’ December 14, 2020, available at https://www.irs.gov/newsroom/ 
faqs-higher-education-emergency-relief-fund-and-emergency-financial-aid-grants-under-the-cares- 
act. 

1521 Sec. 25A(a)(1), (b)(1). 
1522 Sec. 25A(f)(1)(A), (D). 
1523 Sec. 25A(f)(1)(B), (C). 
1524 See Treas. Reg. sec. 1.25A–2(d)(3). 
1525 See Treas. Reg. sec. 1.25A–3(b). 

injuries as a result of a qualified disaster; or (4) by a Federal, 
State, or local government, or agency or instrumentality thereof, in 
connection with a qualified disaster in order to promote the general 
welfare. 

Pursuant to Frequently Asked Questions released by the IRS, a 
student who receives an emergency financial aid grant under sec-
tions 3504, 18004, or 18008 of the CARES Act for unexpected ex-
penses, unmet financial need, or expenses related to the disruption 
of campus operations on account of the COVID–19 pandemic may 
exclude such grants from gross income because the grants are 
qualified disaster relief payments under section 139.1520 Unex-
pected expenses may include expenses for food, housing course ma-
terials, technology, health care, or child care. However, qualified 
tuition and related expenses paid with emergency financial aid 
grant money may not be used to claim any deduction or credit for 
such expenses, including the American Opportunity Tax Credit, the 
Lifetime Learning Credit, or the tuition and fees deduction. 

American Opportunity Tax Credit 
The American Opportunity Tax Credit (‘‘AOTC’’) is a partially re-

fundable income tax credit for certain costs associated with postsec-
ondary education. The amount of the AOTC is 100 percent of the 
first $2,000 of qualifying expenses and 25 percent of the next 
$2,000 of these expenses. 

Expenses for which the credit are allowed are qualified tuition 
and related expenses that an individual pays in the taxable year 
for education furnished in any academic period that begins in that 
year to an eligible student for whom an election is in effect for the 
year.1521 

Qualified tuition and related expenses are tuition, fees, and 
course materials required for the taxpayer’s, the taxpayer’s 
spouse’s, or the taxpayer’s dependent’s enrollment or attendance at 
an eligible educational institution for courses of instruction.1522 
Qualified tuition and related expenses do not, however, include (1) 
expenses for any course or other education involving sports, games, 
or hobbies unless the course or other education is part of the indi-
vidual’s degree program or (2) student activity fees, athletic fees, 
insurance expenses, or other expenses unrelated to an individual’s 
academic course of instruction.1523 Examples of non-qualifying ex-
penses are room and board and transportation expenses.1524 

The AOTC is determined on a per-student basis, with a max-
imum credit of $2,500 for any single eligible student.1525 As an ex-
ample of the per-student calculation, a taxpayer who pays $4,000 
or more of qualified expenses for each of two eligible students may, 
subject to other AOTC rules, be allowed a credit of $5,000. 

The Lifetime Learning Credit (also in section 25A) generally al-
lows a taxpayer a 20-percent credit for up to $10,0000 in qualified 
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1526 Sec. 25A(a)(2), (c). In contrast with the AOTC, the Lifetime Learning Credit is a per-tax-
payer (rather than per-student) credit. As a consequence, the maximum Lifetime Learning Cred-
it is $2,000. In contrast with the AOTC scope of qualifying expenses, qualified tuition and re-
lated expenses for the Lifetime Learning Credit does not include course materials. See sec. 
25A(f)(1)(D). By contrast, for the Lifetime Learning Credit, solely for purposes of the Lifetime 
Learning Credit, qualified tuition and related expenses includes required tuition and fees with 
respect to any course of instruction at an eligible educational institution to acquire or improve 
job skills of the individual. Sec. 25A(c)(2)(B). 

1527 Sec. 25A(c)(2)(A). 
1528 Secs. 25A(g)(2) and 222(d)(1); Treas. Reg. sec. 1.25A–5(c). 
1529 Treas. Reg. sec. 1.25A–5(c)(1). 
1530 See also IRS, ‘‘Higher Education Emergency Grants Frequently Asked Questions,’’ May 

19, 2021, available at https://www.irs.gov/newsroom/higher-education-emergency-grants-fre-
quently-asked-questions. 

1531 A qualifying emergency is defined in section 3502(a)(4) of the CARES Act is (i) a public 
health emergency related to the coronavirus declared by the Secretary of Health and Human 
Services pursuant to section 319 of the Public Health Service Act (42 U.S.C. 247d), (ii) an event 
related to the coronavirus for which the President declared a major disaster or an emergency 
under section 401 or 501 of the Robert T. Stafford Disaster Relief and Emergency Assistance 
Act (42 U.S.C. 5170 and 5191), or (iii) a national emergency related to the coronavirus declared 
by the President under section 201 of the National Emergencies Act (50 U.S.C. 1601 et seq.). 

tuition and related expenses that the taxpayer pays during a tax-
able year for education furnished in an academic period beginning 
that year.1526 Qualified tuition and related expenses taken into ac-
count for the AOTC may not be taken into account for determining 
the Lifetime Learning Credit.1527 

For the purpose of determining the amount of the AOTC, the 
Lifetime Learning Credit, and the tuition and fees deduction, quali-
fied tuition and related expenses that may be taken into account 
for an individual for any academic period must be reduced by the 
amount of tax-free educational assistance that is paid for the ben-
efit of that individual and is allocable to that period.1528 For this 
purpose, tax-free educational assistance means a qualified scholar-
ship that is excludable from gross income under section 117; a vet-
erans or member-of-the-armed-forces educational assistance allow-
ance under certain provisions of the U.S. Code; employer-provided 
educational assistance that is excludable from income under section 
127; or any other educational assistance that is excludable from 
gross income (other than as a gift, bequest, devise, or inheritance 
within the meaning of section 102(a)).1529 

Explanation of Provision 

The provision follows the IRS Frequently Asked Questions in 
stating that amounts received as a qualified emergency financial 
aid grants shall not be included in gross income. In addition, such 
amounts shall not be treated as reducing qualified tuition and re-
lated expenses that may be taken into account for purposes of 
claiming the AOTC, the Lifetime Learning Credit, or the tuition 
and fees deduction.1530 

A qualified emergency financial aid grant is defined as an emer-
gency financial aid grant awarded under sections 3504 and 18004 
of the CARES Act and any other emergency financial aid grant 
made to a student from a Federal agency, a State, an Indian tribe, 
an institution of higher education, or a scholarship-granting organi-
zation for the purpose of providing financial relief to students en-
rolled at institutions of higher education in response to a qualifying 
emergency.1531 
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1532 Secs. 401(a), 403(a), 403(b), 457(b), and 408. Under section 3405, distributions from these 
plans are generally subject to income tax withholding unless the recipient elects otherwise. In 
addition, certain distributions from a qualified retirement plan, a section 403(b) plan, or a gov-
ernmental section 457(b) plan are subject to mandatory income tax withholding at a 20-percent 
rate unless the distribution is rolled over. 

1533 Sec. 402(c)(8)(B). Eligible retirement plans also include annuity plans described in section 
403(a). 

1534 Sec. 72(t). The 10-percent early withdrawal tax does not apply to distributions from a gov-
ernmental section 457(b) plan. 

1535 Rev. Proc. 2020–46, 2020–45 I.R.B. 995, provides for a self-certification procedure (subject 
to verification on audit) that may be used by a taxpayer claiming eligibility for a waiver of the 
60-day requirement with respect to a rollover into a plan or IRA in certain specified cir-
cumstances. 

The provision does not apply to any amount received that rep-
resents payment for teaching, research, or other services required 
as a condition for receiving the emergency financial aid grant. 

Effective Date 

The provision is shall apply to qualified emergency financial aid 
grants made after March 26, 2020. 

7. Application of special rules to money purchase pension 
plans (sec. 280 of the Act and sec. 401 of the Code) 

Present Law 

Distributions from tax-favored retirement plans 

In general 
A distribution from a tax-qualified plan described in section 

401(a) (a ‘‘qualified retirement plan’’), a tax-sheltered annuity plan 
(a ‘‘section 403(b) plan’’), an eligible deferred compensation plan of 
a State or local government employer (a ‘‘governmental section 
457(b) plan’’), or an individual retirement arrangement (an ‘‘IRA’’) 
generally is included in income for the year distributed.1532 These 
plans are referred to collectively as ‘‘eligible retirement plans.’’ 1533 
In addition, unless an exception applies, a distribution from a 
qualified retirement plan, a section 403(b) plan, or an IRA received 
before age 591⁄2 is subject to a 10-percent additional tax (referred 
to as the ‘‘early withdrawal tax’’) on the amount includible in in-
come.1534 

In general, a distribution from an eligible retirement plan may 
be rolled over to another eligible retirement plan within 60 days, 
in which case the amount rolled over generally is not includible in 
income. The IRS has the authority to waive the 60-day requirement 
if failure to waive the requirement would be against equity or good 
conscience, including cases of casualty, disaster, or other events be-
yond the reasonable control of the individual.1535 

The terms of a qualified retirement plan, section 403(b) plan, or 
governmental section 457(b) plan generally determine when dis-
tributions are permitted. However, for many types of plans, restric-
tions apply to distributions before an employee’s termination of em-
ployment, referred to as ‘‘in-service’’ distributions or withdrawals. 
Despite such restrictions, an in-service distribution from a qualified 
retirement plan that includes a qualified cash-or-deferred arrange-
ment (a ‘‘section 401(k) plan’’) or a section 403(b) plan may be per-
mitted in the case of financial hardship. Similarly, a governmental 
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1536 Sec. 401(a)(36); Treas. Reg. secs. 1.401–1(b)(1)(i) and 1.401(a)–1(b)(1)(i). Section 401(k) 
plans, section 403(b) plans, and governmental section 457(b) plans also may permit in-service 
distributions after age 591⁄2. 

1537 Pub. L. No. 116–136. 
1538 This exception also applies to an annuity plan described in section 403(a). The 10-percent 

early withdrawal tax generally does not apply to section 457 plans. Sec. 72(t)(1). 
1539 Dependent is defined in section 152. 
1540 A coronavirus-related distribution is subject to income tax withholding unless the recipi-

ent elects otherwise. Mandatory 20–percent withholding does not apply. 

section 457(b) plan may permit distributions in the case of an un-
foreseeable emergency. Under a qualified retirement plan that is a 
pension plan (i.e., defined benefit pension plan or money purchase 
pension plan), distributions generally may be made only in the 
event of retirement, death, disability, or other separation from 
service, although in-service distributions may be permitted after 
age 591⁄2.1536 

Coronavirus-related distributions 
Section 2202 of the CARES Act 1537 allows an exception to the 

10-percent early withdrawal tax for a ‘‘coronavirus-related distribu-
tion’’ from a qualified retirement plan, a section 403(b) plan, or an 
IRA.1538 The provision also allows a taxpayer to include income at-
tributable to a coronavirus-related distribution ratably over three 
years and to recontribute the amount of the distribution to an eligi-
ble retirement plan within three years. 

A ‘‘coronavirus-related distribution’’ is any distribution from a 
qualified retirement plan, section 403(b) plan, governmental section 
457(b) plan, or an IRA, made on or after January 1, 2020, and be-
fore December 31, 2020, to an individual (1) who was diagnosed 
with the virus SARS–CoV–2 or with coronavirus disease 2019 
(‘‘COVID–19’’) by a test approved by the Centers for Disease Con-
trol and Prevention; (2) whose spouse or dependent 1539 is diag-
nosed with such virus or disease by such a test; or (3) who experi-
ences adverse financial consequences as a result of being quar-
antined, being furloughed or laid off, or having work hours reduced 
due to such virus or disease, being unable to work due to lack of 
child care due to such virus or disease, closing or reducing hours 
of a business owned or operated by the individual due to such virus 
or disease, or other factors as determined by the Secretary (or the 
Secretary’s delegate).1540 The administrator of the plan may rely on 
the individual’s certification that he or she satisfies the conditions 
described in clauses (1), (2), or (3) in determining whether any dis-
tribution is a coronavirus-related distribution. 

A plan is not treated as violating any Code requirement merely 
because it treats a distribution as a coronavirus-related distribu-
tion, provided that the aggregate amount of such distributions from 
plans maintained by the employer and members of the employer’s 
controlled group or affiliated service group does not exceed 
$100,000. Thus, a plan is not treated as violating any Code require-
ment merely because an individual might receive total distribu-
tions in excess of $100,000, taking into account distributions from 
plans of other employers or IRAs. A plan is not required to treat 
a distribution as a coronavirus-related distribution. 

A coronavirus-related distribution is treated as meeting certain 
requirements relating to the timing of distributions under a section 
401(k) plan, section 403(b) plan, governmental section 457(b) plan, 
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1541 Secs. 401(k)(2)(B)(i), 403(b)(7)(A)(i), 403(b)(11), and 457(d)(1)(A), and 5 U.S.C. 8433(h)(1). 
1542 See Notice 2020–50, 2020–28 I.R.B. 35, June 19, 2020. 
1543 Sec. 401(a). 
1544 A net operating loss generally means the amount by which a taxpayer’s business deduc-

tions exceed its gross income. Sec. 172(c). 
1545 Sec. 172(a). Certain additional limitations apply to NOLs claimed by taxpayers other than 

a corporation. See sec. 172(d)(4). 

and the Thrift Savings Plan.1541 However, it is not treated as meet-
ing requirements relating to the timing of distributions under a 
pension plan (including a money purchase pension plan).1542 

Any amount required to be included in income as a result of a 
coronavirus-related distribution is included in income ratably over 
the three-year period beginning with the year of distribution unless 
the individual elects not to have ratable inclusion apply. 

Any portion of a coronavirus-related distribution may, at any 
time during the three-year period beginning the day after the date 
on which the distribution was received, be recontributed in one or 
more contributions to an eligible retirement plan to which a roll-
over can be made. Any amount recontributed within the three-year 
period is treated as a rollover and thus is not includible in income. 

For example, if an individual receives a coronavirus-related dis-
tribution in 2020, that amount is included in income, generally rat-
ably over the year of the distribution and the following two years 
and is not subject to the 10-percent early withdrawal tax. If, in 
2022, the amount of the coronavirus-related distribution is re-
contributed to an eligible retirement plan, the individual may file 
amended returns to claim a refund of the tax attributable to the 
amounts previously included in income. In addition, if a portion of 
the distribution has not yet been included in income at the time 
of the contribution, the remaining amount is not includible in in-
come. 

Explanation of Provision 

The provision amends section 2202(a) of the CARES Act to pro-
vide that, in the case of a money purchase pension plan, a 
coronavirus-related distribution that is an in-service withdrawal is 
treated as meeting the distribution requirements applicable to 
qualified retirement plans.1543 

Effective Date 

The provision is effective as if included in the enactment of sec-
tion 2202 of the CARES Act. 

8. Election to waive application of certain modifications to 
farming losses (sec. 281 of the Act and sec. 172 of the 
Code) 

Present Law 

A taxpayer generally may deduct in a taxable year a net oper-
ating loss (‘‘NOL’’) 1544 carried to such year.1545 Special rules apply 
with respect to NOLs arising in certain circumstances. These in-
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1546 Sec. 172(b)(1)(B). For this purpose, the term ‘‘farming loss’’ means the lesser of (1) the 
amount that would be the NOL for the taxable year if only income and deductions attributable 
to farming businesses (as defined in section 263A(e)(4)) are taken into account, or (2) the 
amount of the NOL for such taxable year. For any loss year, a farming business may irrevocably 
elect out of the two-year carryback. The election must be made in the manner as prescribed by 
the Secretary by the due date (including extensions) of the taxpayer’s return for the taxable year 
of the NOL. 

1547 Background for the provision and a description of the net operating loss rules that the 
provision modifies may be found above in the section describing section 2303 of the CARES Act 
(Pub. L. No. 116–136) in Part Six of this document. 

1548 Sec. 172(a). 
1549 Sec. 172(a)(2). Section 172(a)(2)(A) provides that NOLs arising in taxable years beginning 

before January 1, 2018, carried to a taxable year beginning after December 31, 2020, are not 
subject to the 80-percent taxable income limitation. 

1550 See sec. 172(b)(1)(D)(i). Pursuant to section 172(b)(2), any NOL carryback must be carried 
to the earliest taxable years to which such loss may be carried. 

1551 See sec. 172(b)(1)(B). For this purpose, the term ‘‘farming loss’’ means the lesser of (1) 
the amount that would be the NOL for the taxable year if only income and deductions attrib-
utable to farming businesses (as defined in section 263A(e)(4)) are taken into account, or (2) the 
amount of the NOL for such taxable year. 

1552 See sec. 172(b)(1)(B) and (3). 

clude a special rule generally providing a two-year carryback in the 
case of certain farming losses.1546 

The CARES Act made several changes with respect to NOLs 
arising in taxable years beginning after December 31, 2017, and 
before January 1, 2021.1547 For example, the limitation of the NOL 
deduction to 80 percent of taxable income determined without re-
gard to the NOL deduction (the ‘‘80-percent taxable income limita-
tion’’) is suspended for taxable years beginning after December 31, 
2017, and before January 1, 2021.1548 However, in the case of any 
taxable year beginning after December 31, 2020, and with respect 
to NOLs arising in taxable years beginning after December 31, 
2017, carried to such a taxable year, the 80-percent taxable income 
limitation applies.1549 

In addition, any NOL arising in a taxable year beginning after 
December 31, 2017, and before January 1, 2021, may be carried to 
the five taxable years preceding the taxable year of such loss (the 
‘‘five-year carryback period’’).1550 NOLs eligible for the five-year 
carryback period include, for example, those arising with respect to 
farming losses, which would otherwise be subject to a two-year 
carryback period.1551 For any loss year, a farming business may ir-
revocably elect out of a carryback. The election must be made in 
the manner as prescribed by the Secretary by the due date (includ-
ing extensions) of the taxpayer’s return for the taxable year of the 
NOL.1552 

Special rules also apply to NOL carrybacks to years to which sec-
tion 965 applies. 

Explanation of Provision 

In the case of farming losses arising in taxable years beginning 
in 2018, 2019, or 2020, the provision allows a taxpayer to elect out 
of the modifications made by the CARES Act to the 80-percent tax-
able income limitation and the rules relating to NOL carrybacks. 
Thus, a farming business that previously claimed a two-year 
carryback (after application of the 80-percent taxable income limi-
tation) may elect to keep such carryback without having to amend 
any applicable returns to reflect a five-year carryback period after 
suspension of the 80-percent taxable income limitation. If such an 
election is made, it applies to all of the taxpayer’s taxable years be-
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1553 See Rev. Proc. 2021–14, 2021–30 I.R.B. 158. 
1554 Sec. 19010 of the CARES Act, Pub. L. No. 116–136. 

ginning in 2018, 2019, and 2020 (i.e., farming losses arising in all 
such years will only be eligible for a two-year carryback period 
after application of the 80-percent taxable income limitation). 

The election is made (under rules prescribed by the Secretary) by 
the due date (including extensions) for filing the taxpayer’s return 
for the taxpayer’s first taxable year ending after December 27, 
2020. Once made, the election is irrevocable. A taxpayer who pre-
viously claimed a two-year carryback of a farming loss after appli-
cation of the 80-percent taxable income limitation and does not 
amend the applicable returns to reflect the suspension of the 80- 
percent taxable income limitation and a five-year carryback period 
by the due date (including extensions) for filing the taxpayer’s re-
turn for the taxpayer’s first taxable year ending after December 27, 
2020, is deemed to have made the election to disregard such modi-
fications. Authority is provided to promulgate regulations or other 
guidance necessary to carry out the purposes of the provision, in-
cluding regulations or other guidance relating to the application of 
section 172(a) as in effect before March 27, 2020, to taxpayers mak-
ing the election.1553 

In addition, the provision provides that any election to forgo any 
carryback of a farming loss arising in a taxable year beginning in 
2018 or 2019 that was made before December 27, 2020, may be re-
voked. 

Effective Date 

The provision is effective as if included in section 2303 of the 
CARES Act. 

9. Oversight and audit reporting (sec. 282 of the Act and sec. 
19010 of the CARES Act) 

Present Law 

The Comptroller General monitors and oversees the exercise of 
authorities, or the receipt, disbursement, and use of funds made 
available under the CARES Act or any other Act to prepare for, re-
spond to, and recover from the Coronavirus 2019 pandemic.1554 In 
conducting monitoring and oversight, the Comptroller General of-
fers regular briefings to the appropriate congressional committees 
regarding Federal public health and homeland security efforts and 
publishes reports regarding the monitoring and oversight efforts 
(which, along with any audits and investigations conducted by the 
Comptroller General are submitted to the appropriate congres-
sional committees and posted on the website of the Government Ac-
countability Office). 

Appropriate congressional committees include: the Committee on 
Appropriations of the Senate; the Committee on Homeland Security 
and Governmental Affairs of the Senate; the Committee on Health, 
Education, Labor, and Pensions of the Senate; the Committee on 
Appropriations of the House of Representatives; the Committee on 
Homeland Security of the House of Representatives; the Committee 
on Oversight and Reform of the House of Representatives; and the 
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1555 Sec. 6306(a). 
1556 Sec. 6306(c). 
1557 Sec. 6306(c)(2). 
1558 Sec. 6306(d). 

Committee on Energy and Commerce of the House of Representa-
tives. 

Explanation of Provision 

The provision amends section 19010 of the CARES Act to add the 
Committee on Finance of the Senate and the Committee on Ways 
and Means of the House of Representatives to the list of appro-
priate congressional committees. 

Effective Date 

The provision is effective as of the date of enactment (December 
27, 2020). 

10. Disclosures to identify tax receivables not eligible for 
collection pursuant to qualified tax collection contracts 
(sec. 283 of the Act and new sec. 6103(k)(15) and current 
sec. 6306 of the Code) 

Present Law 

Under the Code, the IRS is permitted to use private debt collec-
tion companies to locate and contact taxpayers owing outstanding 
Federal tax liabilities of any type and to arrange payment of those 
taxes by the taxpayers.1555 Specifically, the Code requires the Sec-
retary to enter into qualified tax collection contracts for the collec-
tion of inactive tax receivables.1556 Inactive tax receivables are de-
fined as any tax receivable (i) removed from the active inventory 
for lack of resources or inability to locate the taxpayer, (ii) for 
which more than 1/3 of the applicable limitations period has lapsed 
and no IRS employee has been assigned to collect the receivable 
(and for tax receivables identified by the Secretary or the Sec-
retary’s delegate after December 31, 2020, more than two years 
have passed since assessment and receivable has not been assigned 
for collection to any employee of the IRS), or (iii) for which a receiv-
able has been assigned for collection but more than 365 days have 
passed without interaction with the taxpayer or a third party for 
purposes of furthering the collection.1557 Tax receivables are de-
fined as any outstanding assessment which the IRS includes in po-
tentially collectible inventory. 

Certain tax receivables are not eligible for collection under quali-
fied tax collection contracts. A receivable is not eligible if the re-
ceivable: (i) is subject to a pending or active offer-in-compromise or 
installment agreement; (ii) is classified as an innocent spouse case; 
(iii) involves a taxpayer identified by the Secretary as being (a) de-
ceased, (b) under the age of 18, (c) in a designated combat zone, 
(d) a victim of identity theft; (iv) is currently under examination, 
litigation, criminal investigation, or levy; or (v) is currently subject 
to a proper exercise of a right of appeal under Title 26.1558 

In addition, certain tax receivables identified by the Secretary (or 
the Secretary’s delegate) after December 31, 2020 are not eligible 
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1559 Sec. 6306(d)(3)(E), (F). 
1560 Sec. 6103(a). 
1561 Sec. 6103(b)(2)(A). 
1562 Sec. 6103(b)(6). 

for collection under qualified tax collection contracts. In this cat-
egory, a receivable is not eligible if the receivable involves a tax-
payer identified by the Secretary as being (a) a taxpayer substan-
tially all of whose income consists of Social Security disability in-
surance or supplemental security income benefits, or (b) a taxpayer 
who is an individual with adjusted gross income (as determined for 
the most recent taxable year for which such information is avail-
able) which does not exceed 200 percent of the poverty level as de-
termined by the Secretary.1559 

Under the Code, returns and return information are confidential, 
and no officer or employee of the United States, and certain other 
persons, can disclose such information unless a specific Title 26 ex-
ception allowing the disclosure applies.1560 Civil and criminal pen-
alties apply to the unauthorized disclosure or inspection of a return 
or return information. Return information includes, among other 
items, a taxpayer’s identity, tax payments, and any data collected 
by the Secretary with respect to the determination of the existence 
or possible existence of liability for any tax, penalty, interest, fine, 
forfeiture, or other imposition or offense.1561 The term ‘‘taxpayer 
identity’’ means the name of a person with respect to whom a re-
turn is filed, their mailing address, their taxpayer identification 
number, or a combination of these items.1562 

Explanation of Provision 

The provision amends the Code to allow the Secretary of the 
Treasury to disclose taxpayer identities (within the meaning of the 
Code) and dates of birth to the Social Security Administration 
(‘‘SSA’’) and contractors of the SSA to determine if tax receivables 
involving such individuals are ineligible for collection. The provi-
sion requires the Commissioner of Social Security to respond to the 
Secretary’s inquiry with an indication as to whether the individual 
receives Social Security disability insurance or supplemental secu-
rity income benefits. The provision restricts the IRS’s use of this 
information to determining whether the individual’s tax receivables 
are eligible for collection pursuant to a qualified tax collection con-
tract. The Secretary is required to pay for the full costs (including 
administrative and system costs) of SSA providing the indication. 

The provision subjects SSA contractors to the general rule of con-
fidentiality for information SSA contractors receive and to civil and 
criminal penalties for unauthorized inspection or disclosure of the 
information. Disclosures to SSA and its contractors under the pro-
vision are subject to recordkeeping, reporting, and safeguarding re-
quirements for the information received. 

Effective Date 

The provision applies to disclosures made on or after the date of 
enactment (December 27, 2020). 
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1563 Pub. L. No. 116–91, sec. 3, December 19, 2019. 
1564 Pub. L. No. 116–136, sec. 3516, March 27, 2020. 
1565 Sec. 6103(a). 
1566 The Secretary of Education can make a request for disclosure under section 6103(l)(13) 

with respect to an individual only if the Secretary of Education has obtained approval from the 
individual for such disclosure. 

11. Modification of certain protections for taxpayer return 
information (sec. 284 of the Act and sec. 6103(l)(13) of 
the Code) 

Present Law 

As discussed below, the Fostering Undergraduate Talent by 
Unlocking Resources for Education (‘‘FUTURE’’) Act 1563 amended 
and rewrote section 6103(l)(13) to authorize the disclosure of cer-
tain return information for purposes of administering student fi-
nancial aid and loan programs. Further revisions were made by the 
CARES Act.1564 

General rule of confidentiality and exception for certain dis-
closures to administer certain student financial aid and 
loan programs 

As a general rule, returns and return information are confiden-
tial and cannot be disclosed unless authorized by Title 26 (the 
Code).1565 Among others, this general rule applies to officers and 
employees of the United States and to any person who has or had 
access to returns or return information under section 6103(l)(13). 
The FUTURE Act substantially revised section 6103(l)(13) to au-
thorize the disclosure of certain return information for purposes of 
administering student financial aid and loan programs. 

The provision requires the IRS to disclose certain return informa-
tion to the Department of Education and others for the purpose of 
administering financial aid and loan programs. Upon receiving a 
written request from the Secretary of Education,1566 the IRS must 
disclose specified return information to authorized persons for the 
purposes of (1) determining eligibility for, and repayment obliga-
tions under, income-contingent or income-based repayment plans; 
(2) monitoring and reinstating loans that were discharged based on 
a total and permanent disability; and (3) determining the eligibility 
for, and the amount of, awards of Federal student financial aid. 

Authorized persons may only use the disclosed information for 
the purposes above and for three additional purposes related to the 
programs. These additional purposes are (1) reducing the net cost 
of improper payments under such plans, relating to such awards, 
or relating to such discharges; (2) oversight activities by the Office 
of Inspector General of the Department of Education as authorized 
by the Inspector General Act of 1978; and (3) conducting analyses 
and forecasts for estimating costs related to such plans, discharges, 
or awards. The additional purposes do not include conducting 
criminal investigations or prosecutions. 

An ‘‘authorized person’’ is any person who is an officer, employee, 
or contractor of the Department of Education, and is specifically 
authorized and designated by the Secretary of Education for pur-
poses of the specific disclosure authority programs (income-contin-
gent or income-based repayment plans, loans discharged based on 
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a total and permanent disability, and awards of Federal student fi-
nancial aid (the designation is applied separately with respect to 
each program)). 

With the approval of the taxpayer, authorized persons may redis-
close the return information received from the IRS to certain insti-
tutions of higher education, State higher education agencies, and 
scholarship organizations solely for use in financial aid programs. 

Civil damage remedy for unauthorized disclosure or unau-
thorized inspection of returns and return information 

A taxpayer whose return or return information is disclosed in 
violation of section 6103(a) may bring a lawsuit in a district court 
of the United States for actual or statutory damages and, in certain 
cases, punitive damages. If a Federal employee makes knowingly 
or by reason of negligence, a disclosure or inspection in violation 
of any provision of section 6103, a taxpayer may sue the United 
States. If a person other than a Federal employee knowingly or by 
reason of negligence inspects or discloses any return or return in-
formation with respect to a taxpayer in violation of any provision 
of section 6103, suit may be brought directly against such person. 

No liability results from a disclosure based on a good faith, but 
erroneous, interpretation of section 6103. A disclosure or inspection 
requested by the taxpayer will also relieve liability. 

Upon a finding of liability, a taxpayer can recover the greater of 
$1,000 per act of unauthorized disclosure (or inspection) or the sum 
of actual damages plus, in the case of an inspection or disclosure 
that was willful or the result of gross negligence, punitive damages. 
The taxpayer may also recover the costs of the action and, if found 
to be a prevailing party, reasonable attorney fees. 

The taxpayer has two years from the date of the discovery of the 
unauthorized inspection or disclosure to bring suit. The IRS is re-
quired to notify a taxpayer of an unauthorized inspection or disclo-
sure as soon as practicable after any person is criminally charged 
by indictment or information for unlawful inspection or disclosure. 
In addition, the taxpayer is to be notified if the IRS or a Federal 
or State agency (upon notice to the Secretary by such Federal or 
State agency) proposes an administrative determination as to dis-
ciplinary or adverse action against an employee arising from the 
employee’s unauthorized inspection or disclosure of the taxpayer’s 
return or return information. 

Safeguards and accountings 
Unless specifically listed in the statute as excluded from the ac-

counting requirement, section 6103(p)(3) requires the IRS to main-
tain a permanent system of standardized records or accountings of 
all requests for inspection or disclosure of returns and return infor-
mation (including the reasons for and dates of such requests) and 
of returns and return information inspected or disclosed under sec-
tion 6103 (and section 6104(c)). Pursuant to the FUTURE Act, 
prior to amendment by the CARES Act as described below, the IRS 
was required to account for all disclosures made under section 
6103(l)(13), including those made to the Department of Education 
and its contractors, as well as redisclosures made by authorized 
persons to institutions of higher education, State higher education 
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1567 The IRS has published guidelines for safeguarding the confidentiality of Federal tax infor-
mation in IRS Publication 1075, Tax Information Security Guidelines for Federal, State and 
Local Agencies (2016), https://www.irs.gov/pub/irs-pdf/p1075.pdf. 

agencies, and scholarship organizations. The Secretary of Edu-
cation is required to annually submit a written report to the Sec-
retary of the Treasury regarding: (1) redisclosures of return infor-
mation to institutions of higher education, State higher education 
agencies, and scholarship organizations, including the number of 
such redisclosures; and (2) any unauthorized use, access, or disclo-
sure of the return information under section 6103(l)(13). 

Section 6103(p)(4) requires, as a condition of receiving returns 
and return information, that Federal and State agencies and speci-
fied other recipients provide safeguards to the satisfaction of the 
Secretary of the Treasury as necessary or appropriate to protect 
the confidentiality of returns or return information.1567 It also re-
quires that a report be furnished to the Secretary at such time and 
containing such information as prescribed by the Secretary, regard-
ing the procedures established and utilized for ensuring the con-
fidentiality of returns and return information. The Secretary, after 
an administrative review, may take such actions as are necessary 
to ensure these requirements are met, including the refusal to dis-
close returns and return information. 

Pursuant to the FUTURE Act, prior to amendment by the 
CARES Act as described below, all agencies and other persons de-
scribed in section 6103(l)(13) as authorized to receive confidential 
return information (i.e., the Department of Education, its contrac-
tors, certain institutions of higher education, State higher edu-
cation agencies, and scholarship organizations) were required to 
safeguard such information to the satisfaction of the Secretary. 

CARES Act amendments to confidentiality, accounting, and 
safeguard provisions 

The CARES Act amended section 6103(l)(13) to remove certain 
confidentiality, accounting, and safeguard requirements. 

Specifically, pursuant to the CARES Act, a person who has or 
had access to return information under section 6103(l)(13)(D)(iii) 
(i.e., certain institutions of higher education, State higher edu-
cation agencies, scholarship organizations, and the authorized per-
sons designated to the make redisclosures to such entities) is no 
longer required to maintain the confidentiality of that return infor-
mation as provided by section 6103(a). As a result, the general rule 
of confidentiality and nondisclosure under section 6103(a) does not 
apply to these entities with respect to the information redisclosed 
to them, and a civil action for damages due to inspections and dis-
closures by such entities in violation of section 6103(a) is no longer 
available. 

In addition, pursuant to the CARES Act, the IRS is no longer re-
quired to maintain a permanent system of standardized records to 
account for disclosures the IRS makes to the Department of Edu-
cation and its contractors. The IRS is still required to account for 
redisclosures made by authorized persons to institutions of higher 
education, State higher education agencies, and scholarship organi-
zations. 
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1568 Sec. 6103(l)(13)(D)(iv). 
1569 Sec. 6103(l)(13)(D)(v). 

Finally, for institutions of higher education, State higher edu-
cation agencies, scholarship organizations, and the authorized per-
sons designated to make redisclosures to such entities, the CARES 
Act eliminated the requirement that as a condition of receiving re-
turn information such entities establish safeguard requirements to 
the satisfaction of the Secretary of the Treasury. 

Explanation of Provision 

Redisclosure to contractors of institutions of higher edu-
cation or State higher education agencies 

The provision allows an institution of higher education or a State 
higher education agency to designate a contractor to receive di-
rectly return information on such entity’s behalf pursuant to sec-
tion 6103(l)(13)(D)(iii) for the purposes of administering aspects of 
the entity’s activities for the application, award, and administra-
tion of financial aid. The designation must occur under such terms 
and conditions as may be prescribed by the Secretary after con-
sultation with the Department of Education. 

Additional redisclosure authority 
The provision extends authority to disclose return information to 

additional persons in three situations. 
First, any return information redisclosed pursuant to section 

6103(l)(13)(D)(iii) (that is, disclosed from the IRS to the Depart-
ment of Education and redisclosed to certain institutions of higher 
education, State higher education agencies, designated scholarship 
organizations, or contractors on behalf of institutions of higher edu-
cation and State higher education agencies) may be further dis-
closed by such entities to the Office of the Inspector General of the 
Department of Education and independent auditors conducting au-
dits of the entity’s administration of the programs for which return 
information was received.1568 An institution of higher education, a 
State higher education agency, or designated scholarship organiza-
tion also may further disclose return information it has received to 
its contractors. These further disclosures are allowed only to the 
extent necessary for purposes of the application, award, and admin-
istration of financial aid. 

Second, any return information that has been disclosed and used 
for purposes of (1) determining eligibility for, and repayment obli-
gations under, income-contingent or income-based repayment plans 
or (2) determining the eligibility for, and the amount of, awards of 
Federal student financial aid, or has been redisclosed pursuant to 
section 6103(l)(13)(D)(iii), may be further disclosed to certain family 
members that have provided approval for such disclosure and re-
disclosure of their return information.1569 For disclosures related to 
income-contingent or income-based repayment plans, such family 
members are the plan applicant and the applicant’s spouse. For 
disclosures related to Federal student financial aid, such family 
members are the plan applicant, the applicant’s parent, and the ap-
plicant’s spouse. 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00431 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



416 

1570 Sec. 6103(l)(13)(D)(vi). 
1571 20 U.S.C. 1098h. 
1572 See secs. 6103(l)(13)(D)(v) and (vi). 
1573 See secs. 6103(l)(13)(D)(iv), (v), and (vi). 

Third, any return information received for purposes of deter-
mining the eligibility for, and the amount of, awards of Federal 
student financial aid may be redisclosed in the form of a complete, 
unredacted Student Aid Report to the aid applicant and, with the 
written consent of the applicant, directly from an institution of 
higher education to a scholarship granting organization or an orga-
nization assisting the applicant in applying for and receiving Fed-
eral, State, local, or tribal assistance, as designated by the appli-
cant.1570 The redisclosure must be for the purposes of assisting the 
applicant in applying for and receiving financial assistance as spec-
ified in section 494(c) of the Higher Education Act of 1965 1571 (as 
in effect on the date of enactment of the provision). 

Reinstating confidentiality, accounting, and safeguard pro-
visions 

The provision reinstates certain requirements that were removed 
by the CARES Act. 

First, the provision reinstates the requirement that a person who 
has or had access to return information under section 
6103(l)(13)(D)(iii) (i.e., certain institutions of higher education, 
State higher education agencies, scholarship organizations, and 
contractors of institutions of higher education and State higher 
education agencies) must maintain the confidentiality of that re-
turn information as provided by section 6103(a). Accordingly, the 
general rules of confidentiality and nondisclosure under section 
6103(a) apply to these entities with respect to information redis-
closed to them, and a civil action for damages may be pursued 
against such entities in violation of section 6103(a). The general 
rules of confidentiality and nondisclosure are also extended to re-
disclosures to the Office of the Inspector General of the Depart-
ment of Education and independent auditors. The general rules of 
confidentiality and nondisclosure are not extended to disclosures or 
redisclosures to family members or to scholarship granting organi-
zations or organizations assisting the applicant in applying for fi-
nancial assistance.1572 

Second, the provision reinstates the requirement that the IRS 
maintain a permanent system of standardized records to account 
for disclosures the IRS makes to the Department of Education and 
its contractors. The IRS is not required to account for certain re-
disclosures. Specifically, the IRS is not required to account for re-
disclosures made by institutions of higher education, State higher 
education agencies, or designated scholarship organizations to: 
their contractors, or, when such entity is under audit, the Office of 
the Inspector General of the Department of Education or inde-
pendent auditors. The IRS is not required to account for redisclo-
sures of return information to family members, nor of financial aid 
information provided pursuant to an applicant’s consent to scholar-
ship granting organizations or organizations assisting the applicant 
in applying for financial assistance as described in section 494(c) of 
the Higher Education Act as added by the provision.1573 
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1574 In addition, a reversion may occur only if the terms of the plan so provide. 
1575 Sec. 401(h) and Treas. Reg. sec. 1.401–1(b). 
1576 Treas. Reg. sec. 1.72–15(h). 
1577 Sec. 420. 

Effective Date 

The amendments made by the provision apply to disclosures 
made after the date of enactment of the FUTURE Act (Pub. L. No. 
116–91) (December 19, 2019). 

12. 2020 election to terminate transfer period for qualified 
transfers from pension plan for covering future retiree 
costs (sec. 285 of the Act and sec. 420 of the Code) 

Present Law 

Defined benefit pension plan reversions 
Defined benefit plan assets generally may not revert to an em-

ployer prior to termination of the plan and satisfaction of all plan 
liabilities.1574 Upon plan termination, the accrued benefits of all 
plan participants are required to be 100-percent vested. A reversion 
prior to plan termination may constitute a prohibited transaction 
and may result in plan disqualification. Any assets that revert to 
the employer upon plan termination are includible in the gross in-
come of the employer and subject to an excise tax. The excise tax 
rate is 20 percent if the employer maintains a replacement plan or 
makes certain benefit increases in connection with the termination; 
if not, the excise tax rate is 50 percent. 

Retiree medical accounts 
A defined benefit plan may provide medical benefits to retired 

employees through a separate account that is part of the plan (‘‘re-
tiree medical accounts’’).1575 Medical benefits provided through a 
retiree medical account are generally not includible in the retired 
employee’s gross income.1576 

Transfers of excess pension assets 

In general 
A qualified transfer of excess assets of a defined benefit plan, in-

cluding a multiemployer plan, may be made to a retiree medical ac-
count or life insurance account within the plan to fund retiree 
health benefits and group term life insurance coverage (‘‘applicable 
retiree benefits’’).1577 A qualified transfer does not result in plan 
disqualification, is not a prohibited transaction, and is not treated 
as a reversion. Thus, transferred assets are not includible in the 
gross income of the employer and are not subject to the excise tax 
on reversions. No more than one qualified transfer may be made 
in any taxable year. For this purpose, a transfer to a retiree med-
ical account and a transfer to a retiree life insurance account in the 
same year are treated as one transfer. No qualified transfer may 
be made after December 31, 2025. 
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1578 The value of plan assets for this purpose is the lesser of fair market value or actuarial 
value, reduced by any prefunding balance or standard carryover balance. 

1579 ‘‘Qualified current retiree liabilities’’ means, with respect to any taxable year, the aggre-
gate amounts (including administrative expenses) which would have been allowable as a deduc-
tion to the employer for such taxable year with respect to applicable health benefits and applica-
ble life insurance benefits provided during such taxable year if (i) such benefits were provided 
directly by the employer, and (ii) the employer used the cash receipts and disbursements method 
of accounting. Sec. 420(e)(1). 

1580 In the case of group term life insurance coverage, the transfer may be provided only to 
the extent that coverage is provided under a policy for retired employees and the cost of such 
coverage is excludable from the retired employee’s gross income under section 79. Thus, gen-
erally, only group term life insurance coverage not in excess of $50,000 may be purchased with 
such transferred assets. 

1581 Pub. L. No. 93–406. 

Excess assets generally means the excess, if any, of the value of 
the plan’s assets 1578 over 125 percent of the sum of the plan’s 
funding target and target normal cost for the plan year. In addi-
tion, excess assets transferred in a qualified transfer may not ex-
ceed the amount reasonably estimated to be the amount that the 
employer will pay out of such account during the taxable year of 
the transfer for qualified current retiree liabilities.1579 No deduc-
tion is allowed to the employer for (1) a qualified transfer, or (2) 
the payment of applicable retiree benefits out of transferred funds 
(and any income thereon). In addition, no deduction is allowed for 
amounts paid other than from transferred funds for qualified cur-
rent retiree liabilities to the extent such amounts are not greater 
than the excess of (1) the amount transferred (and any income 
thereon), over (2) qualified current retiree liabilities paid out of 
transferred assets (and any income thereon). An employer may not 
contribute any amount to a health benefits account or welfare ben-
efit fund with respect to qualified current retiree liabilities for 
which transferred assets are required to be used. 

Transferred assets (and any income thereon) must be used to pay 
qualified current retiree liabilities for the taxable year of the trans-
fer. Transferred amounts generally must benefit pension plan par-
ticipants, other than key employees, who are entitled upon retire-
ment to receive applicable retiree benefits through the separate ac-
count or accounts.1580 Applicable retiree benefits of key employees 
may not be paid out of transferred assets. 

Amounts not used to pay qualified current retiree liabilities for 
the taxable year of the transfer are to be returned to the general 
assets of the plan. These amounts are not includible in the gross 
income of the employer, but are treated as an employer reversion 
and are subject to a 20-percent excise tax. 

In order for the transfer to be qualified, accrued retirement bene-
fits under the pension plan generally must be 100-percent vested 
as if the plan terminated immediately before the transfer (or in the 
case of a participant who separated in the one-year period ending 
on the date of the transfer, immediately before the separation). A 
maintenance of effort requirement also applies (separately to trans-
fers to retiree medical accounts and the life insurance accounts), 
under which the employer generally must maintain applicable re-
tiree benefits at the same cost level for the taxable year of the 
transfer and the following four years. 

In addition, the Employee Retirement Income Security Act of 
1974 (‘‘ERISA’’) 1581 provides that, at least 60 days before the date 
of a qualified transfer, the employer must notify the Secretary of 
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1582 ERISA sec. 101(e). ERISA also provides that a qualified transfer is not a prohibited trans-
action under ERISA or a prohibited reversion. 

1583 Sec. 420(f). The rules for qualified future transfers and collectively bargained transfers 
were added by the PPA and apply to transfers after the date of enactment (August 17, 2006). 

1584 The value of plan assets for this purpose is the lesser of fair market value or actuarial 
value, reduced by any prefunding balance or standard carryover balance. 

1585 Sec. 420(f)(2)(B)(ii). 

Labor, the Secretary of the Treasury, employee representatives, 
and the plan administrator of the transfer, and the plan adminis-
trator must notify each plan participant and beneficiary of the 
transfer.1582 

Qualified future transfers and collectively bargained transfers 
If certain requirements are satisfied, transfers of excess pension 

assets under a single-employer plan to retiree medical accounts 
and life insurance accounts to fund the expected cost of applicable 
retiree benefits are permitted for the current and future years (a 
‘‘qualified future transfer’’) and such transfers are also allowed in 
the case of benefits provided under a collective bargaining agree-
ment (a ‘‘collectively bargained transfer’’).1583 Transfers must be 
made for at least a two-year period, and for no more than a 10-year 
period. An employer can elect to make a qualified future transfer 
or a collectively bargained transfer rather than a qualified transfer. 
A qualified future transfer or collectively bargained transfer must 
meet the requirements applicable to qualified transfers with modi-
fications related to: (1) the determination of excess pension assets; 
(2) the limitation on the amount transferred; and (3) the mainte-
nance of effort requirement. 

With respect to the determination of excess pension assets, in the 
case of a qualified future transfer or a collectively bargained trans-
fer, excess assets generally means the excess, if any, of (i) the value 
of the plan’s assets 1584 over (ii) 120 percent (rather than 125 per-
cent) of the sum of the plan’s funding target and target normal cost 
for the plan year. In addition, a special rule applies relating to the 
maintenance of a plan’s funded status. If, as of any valuation date 
of any plan year in the transfer period, the amount described in 
clause (ii) above exceeds the amount described in clause (i), than 
an amount not less than the amount required to reduce such excess 
to zero as of such date must either be contributed to the plan by 
the employer maintaining the plan, or must be transferred to the 
plan from the retiree medical account or life insurance account (as 
applicable).1585 

With respect to the limitation on the amount transferred, in the 
case of a qualified future transfer, the amount of excess pension as-
sets that may be transferred may not exceed the sum of (i) if the 
transfer period includes the taxable year of the transfer, the 
amount reasonably estimated to be the amount that the employer 
will pay out of the retiree medical account or life insurance account 
during the taxable year of the transfer for qualified current retiree 
liabilities, and (ii) in the case of all other taxable years in the 
transfer period, the sum of the qualified current retiree liabilities 
that the plan reasonably estimates (in accordance with guidance 
issued by the Secretary) will be incurred for each of such years. In 
the case of a collectively bargained transfer, the amount of excess 
pension assets that may be transferred may not exceed the amount 
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1586 As defined in section 420(f)(6)(A). 
1587 Sec. 420(c)(1). 
1588 The original transfer period is the transfer period under section 420(f) with respect to a 

qualified future transfer determined without regard to an election to terminate the transfer pe-
riod. 

1589 The provision provides that any transfers back may be made without regard to section 
401(h)(1) (providing that benefits under a pension or annuity plan for sickness, accident, hos-
pitalization, and medical expenses for retired employees, their spouses, and their dependents 
must be subordinate to the retirement benefits provided by the plan). 

1590 The provision also provides that the minimum cost requirements under section 420(c)(3) 
and (f)(2)(D) apply with respect to a qualified future transfer without regard to any election to 
terminate the transfer period. 

1591 As determined under section 420(f)(2)(B)(ii) (when 120 percent of the sum of the plan’s 
funding target and target normal cost for the plan year exceeds the value of the plan’s assets). 

that is reasonably estimated, in accordance with the provisions of 
the collective bargaining agreement and generally accepted ac-
counting principles, to be the amount the employer maintaining the 
plan will pay (whether directly or through reimbursement) out of 
such account during the collectively bargained cost maintenance 
period 1586 for collectively bargained retiree liabilities. Any assets 
transferred to a retiree medical account or life insurance account 
in a qualified future transfer or collectively bargained transfer that 
are not used as described in this paragraph must be returned to 
the general assets of the plan.1587 

The general sunset applicable to qualified transfers applies in 
this context (i.e., no transfers can be made after December 31, 
2025). 

Explanation of Provision 

The provision provides a special rule for 2021 for plans that have 
made qualified future transfers. Under the provision, the employer 
of such a plan may, not later than December 31, 2021, elect to ter-
minate the transfer period with respect to the qualified future 
transfer effective as of any taxable year specified by the taxpayer 
that begins after the date of the election. 

Under the provision, certain requirements apply to plans that 
elect to terminate the transfer period. Any assets transferred to a 
retiree medical account or life insurance account in a qualified fu-
ture transfer (and any income allocable thereto) that are not used 
as of the effective date of the election must be transferred to the 
transferor plan within a reasonable period of time. Such a transfer 
is treated as an employer reversion unless, before the end of the 
five-year period beginning after the original transfer period,1588 an 
equivalent amount is transferred back to such retiree medical ac-
count or life insurance account (as applicable).1589 

In addition, modifications apply to the rules relating to the deter-
mination of excess assets and the maintenance of a plan’s funded 
status during the transfer period. Under the provision, these rules 
apply to the plan without regard to the plan’s election to terminate 
the transfer period, and in applying such rules during the original 
transfer period, the value of the plan’s assets is compared to 100 
percent of the sum of the plan’s funding target and target normal 
cost for the plan year, rather than 120 percent.1590 If, as of the 
valuation date of the plan year in the last year of the original 
transfer period, the required funding level of the plan exceeds the 
value of the plan’s assets,1591 the rules relating to the determina-
tion of excess assets for a qualified future transfer and the mainte-
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1592 Secs. 3401, 3101, 3111, and 3301. 
1593 Sec. 3221. 
1594 The Hospital Insurance (‘‘HI’’) tax has two components: Medicare tax and Additional 

Medicare tax. Medicare tax is imposed on wages, as defined in Section 3121(a), with respect to 
employment, as defined in Section 3121(b), at a rate of 1.45 percent for the employer. Sec. 
3101(b)(1). An equivalent 1.45 percent is withheld from employee wages. Sec. 3111(b)(1). For 
purposes of this description, Medicare tax does not include Additional Medicare tax. Additional 
Medicare taxes are withheld from employee wages in excess of $200,000 at a rate of 0.9 percent. 
Sec. 3101(b)(2). There is no equivalent employer’s share of Additional Medicare taxes. 

1595 Sec. 3101. 
1596 Indexed for inflation, the OASDI wage base for 2021 is $142,800. 
1597 Sec. 230 of the Social Security Act (42 U.S.C. sec. 430). 

nance of a plan’s funded status apply for five years after the end 
of the original transfer period, except that the ‘‘applicable percent-
age’’ is substituted for 120 percent. The ‘‘applicable percentage’’ is 
determined, under the provision, according to the table below. 

For the valuation of the plan year in the following: 
The applicable percentage is: year after the original transfer pe-

riod: 
1st—104 percent 
2nd—108 percent 
3rd—112 percent 
4th—116 percent 
5th—120 percent 

However, this rule (relating to the five years after the original 
transfer period) ceases to apply if, as of the valuation date of any 
plan year in the first four years after the original transfer period, 
the plan’s required funding level would not exceed the value of the 
plan’s assets if the applicable percentage were 120 percent. 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2019. 

13. Extension of credits for paid sick and family leave (sec. 
286 of the Act) 

Present Law 

In general 
Federal employment taxes are imposed on wages paid to employ-

ees with respect to employment and include Federal income tax as 
well as taxes levied under Federal Insurance Contributions Act 
(‘‘FICA’’) and Federal Unemployment Tax Act (‘‘FUTA’’).1592 In ad-
dition, tier 1 of the Railroad Retirement Tax Act (‘‘RRTA’’) imposes 
a tax on compensation paid to railroad employees and representa-
tives.1593 

FICA taxes are comprised of two components: the Old-Age, Sur-
vivors, and Disability Insurance (‘‘OASDI’’) taxes and Medicare 
taxes.1594 With respect to OASDI taxes, the applicable rate is 12.4 
percent with half of such rate (6.2 percent) imposed on the em-
ployee and the remainder (6.2 percent) imposed on the em-
ployer.1595 The tax is assessed on covered wages up to the OASDI 
wage base ($137,700 in 2020).1596 Generally, the OASDI wage base 
rises based on increases in the national average wage index.1597 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
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1598 Sec. 3121(a). 
1599 Sec. 3121(b)(9). 
1600 Secs. 3201 through 3233. Instead of FICA taxes, railroad employers and employees are 

subject, under the RRTA, to taxes equivalent to the Social Security and Medicare taxes under 
FICA. Under the RRTA, employers and employees are also subject to an additional tax, referred 
to as the ‘‘tier 2’’ tax, on compensation up to a certain amount. 

1601 7.65 percent, consisting of 6.2 percent for retirement on earnings up to $137,700 in 2020 
and $142,800 in 2021, and 1.45 percent for Medicare hospital insurance on all earnings. An ad-
ditional 0.9 percent in Medicare taxes are withheld from employees on earnings above $200,000. 

1602 In 2020, the tier 2 tax rate on earnings up to $102,300 is 4.9 percent for employees and 
13.1 percent for employers. In 2021, the tier 2 tax rates remain the same with an increase in 
taxable earnings to $106,200. 

1603 Sec. 1401(a) and (b). 
1604 Sec. 1401(a). In calculating the SECA tax for OASDI, the OASDI wage base taken into 

account is reduced by FICA wages paid to the individual during the taxable year. 
1605 Sec. 1401(b)(1). 
1606 Sec. 1401(b)(2). 

muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.1598 The name given to the remunera-
tion for employment is immaterial. OASDI wages includes salaries, 
vacation allowances, bonuses, deferred compensation, commissions, 
and fringe benefits. The term ‘‘employment’’ is generally defined for 
FICA tax purposes as any service, of whatever nature, performed 
by an employee for the person employing him or her, with certain 
specific exceptions. 

Railroad retirement program 
Railroad workers do not participate in the OASDI system. Ac-

cordingly, compensation subject to RRTA tax is exempt from FICA 
taxes.1599 The RRTA imposes a tax on compensation paid by cov-
ered employers to employees in recognition for the performance of 
services.1600 Employees whose compensation is subject to RRTA are 
ultimately eligible for railroad retirement benefits that fall under 
a two-tier structure. Rail employees and employers pay tier 1 taxes 
at the same rate as FICA taxes.1601 In addition, rail employees and 
employers both pay tier 2 taxes that are used to finance railroad 
retirement benefits over and above Social Security benefit lev-
els.1602 Tier 2 benefits are similar to benefits under a defined ben-
efit plan. Those taxes are funneled to the railroad retirement sys-
tem and used to fund basic retirement benefits for railroad workers 
and an investment trust that generates returns for the pension 
fund. 

Self-employment taxes 
The Self-Employed Contributions Act (‘‘SECA’’) imposes tax on 

the self-employment income of an individual. SECA taxes consist of 
OASDI tax and Medicare tax.1603 Under the OASDI component, 
the first rate of tax is 12.4 percent on self-employment income up 
to the OASDI wage base ($137,700 for 2020).1604 Under the basic 
Medicare tax component, the second rate of tax is 2.9 percent of all 
self-employment income (without regard to the OASDI wage 
base).1605 As is the case with employees, an Additional Medicare 
tax applies to the Medicare portion of SECA tax on self-employ-
ment income in excess of a threshold amount.1606 

Self-employment income subject to SECA tax is determined as 
the net earnings from self-employment derived by an individual 
during any taxable year, subject to certain exceptions. Net earnings 
from self-employment are equal to the gross income derived by an 
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1607 Sec. 1402(a)(1). 
1608 Sec. 1402(a)(2). 
1609 Sec. 1402(a)(3). 
1610 Sec. 1402(a)(12). 
1611 The deduction is intended to provide parity between FICA and SECA taxes because the 

employer may deduct, as a business expense, its share of the FICA taxes paid. As presently 
written, the deduction for SECA taxes is not the exact economic equivalent to the deduction for 
FICA taxes. See Joint Committee on Taxation, Options to Improve Tax Compliance and Reform 
Tax Expenditures (JCS–2–05), January 2005, for a detailed description of this issue. 

1612 Pub. L. No. 116–127 (March 18, 2020). 
1613 Division E, FFCRA, Pub. L. No. 116–127. 
1614 Division C, FFCRA, Pub. L. No. 116–127. 
1615 The Federal Insurance Contributions Act (‘‘FICA’’) imposes taxes on ‘‘wages,’’ as defined 

in Section 3121(a), with respect to ‘‘employment,’’ as defined in Section 3121(b). The term wages 
is defined for FICA purposes as all remuneration for employment, with certain specific excep-
tions. Employment is defined as any service, of whatever nature, performed by an employee for 
the person employing him, with certain specific exceptions. FICA taxes consist of the OASDI 

Continued 

individual from any trade or business less allowed deductions that 
are attributable to the trade or business and permitted under the 
SECA rules. Certain passive income and related deductions are not 
taken into account in determining net earnings from self-employ-
ment, including rentals from real estate (unless received in the 
course of a trade or business as a real estate dealer),1607 dividends 
and interest (unless such dividends and interest are received in the 
course of a trade or business as a dealer in stocks or securities),1608 
and sales or exchanges of capital assets and certain other property 
(unless the property is stock in trade that would properly be in-
cluded in inventory or held primarily for sale to customers in the 
ordinary course of the trade or business).1609 

For purposes of computing net earnings from self-employment, 
taxpayers are permitted a deduction equal to the product of the 
taxpayer’s net self-employment income (determined without regard 
to this deduction) and one-half of the sum of the rates for OASDI 
and Medicare (i.e., 7.65 percent of net earnings).1610 This deduction 
is determined without regard to the additional 0.9 percent Addi-
tional Medicare tax that may apply to an individual. This deduc-
tion reflects the fact that the FICA rates apply to an employee’s 
wages, which do not include FICA taxes paid by the employer, 
whereas the self-employed individual’s net earnings are economi-
cally equivalent to an employee’s wages plus the employer’s share 
of FICA taxes.1611 This is generally referred to as the ‘‘regular 
method’’ of determining net earnings from self-employment, and in 
Internal Revenue Service forms and publications it is expressed as 
multiplying total net earnings from self-employment by 92.35 per-
cent. 

Paid sick and family leave for employees 
The Families First Coronavirus Response Act (‘‘FFCRA’’) 1612 re-

quired certain employers with fewer than 500 employees to provide 
paid sick and expanded family and medical leave to employees un-
able to work or telework for specified reasons related to COVID– 
19. The paid sick leave requirements in the Emergency Paid Sick 
Leave Act (‘‘EPSLA’’),1613 and the expanded family and medical 
leave requirements in the Emergency Family and Medical Leave 
Expansion Act (‘‘EFMLEA’’),1614 expired on December 31, 2020. 

An employer is allowed a credit against the OASDI tax 1615 or 
the equivalent amount of tax under the Railroad Retirement Tax 
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tax and the HI tax. HI tax includes an employer’s share imposed on wages at a rate of 1.45 
percent under Section 3111(b). The employee’s share of HI tax is imposed on wages at a rate 
of 1.45 percent under Section 3101(b). Unlike OASDI, there is no contribution limit on wages 
subject to HI tax. 

1616 Notice 2020–21, 2020–16 I.R.B. 660 (April 13, 2020). 
1617 Sec. 3121(a). 
1618 Sec. 3231(e). 
1619 Sec. 3121(a). 
1620 Sec. 3231(e). 
1621 See Notice 2020–54, 2020–31 I.R.B. 226 (July 27, 2020). 
1622 Sec. 5102(a), Division E, FFCRA, Pub. L. No. 116–127. 

Act (‘‘RRTA’’) imposed on the employer for each calendar quarter 
in an amount equal to 100 percent of the qualified sick leave wages 
and qualified family leave wages paid by the employer with respect 
to that calendar quarter, subject to limitations.1616 Qualified sick 
leave wages are defined as wages 1617 and compensation 1618 paid 
by an employer which are required to be paid by reason of the 
EPSLA. 

Qualified family leave wages are wages 1619 and compensa-
tion 1620 paid by an employer which are required to be paid by rea-
son of the EFMLEA.1621 In addition to qualified sick leave wages 
and qualified family leave wages, the credit could be increased by 
certain health plan expenses of the employer. 

Amount of credit for paid sick leave 
Certain employers must provide an employee with up to 80 hours 

of paid sick time to the extent that: (1) the employee is subject to 
a Federal, State, or local quarantine or isolation order related to 
COVID–19; (2) the employee has been advised by a health care pro-
vider to self-quarantine due to concerns related to COVID–19; (3) 
the employee is experiencing symptoms of COVID–19 and is seek-
ing a medical diagnosis; (4) the employee is caring for an individual 
who is subject to a quarantine or isolation order or has been ad-
vised by a health care provider to self-quarantine; (5) the employee 
is caring for the employee’s son or daughter if the school or place 
of care of the son or daughter has been closed, or the child care 
provider of such son or daughter is unavailable due to COVID–19 
precautions; or (6) the employee is experiencing any other substan-
tially similar condition specified by the Secretary of Health and 
Human Services in consultation with the Secretary of Treasury and 
the Secretary of Labor.1622 

The amount of qualified sick leave wages that may be taken into 
account for an employee for purposes of the credit is limited based 
on the circumstances under which qualified sick leave wages are 
paid. In the case of paid sick time qualifying under categories (1), 
(2), or (3) above, the amount of qualified sick leave wages taken 
into account for purposes of the credit may not exceed $511 for any 
day (or portion thereof) when the individual is paid such sick time. 
In the case of paid sick time qualifying under categories (4), (5), or 
(6) above, the amount of qualified sick leave wages taken into ac-
count may not exceed $200 for any day (or portion thereof) for 
which the individual is paid such sick time. In addition, the aggre-
gate number of days that may be taken into account with respect 
to an individual under all six circumstances may not exceed the ex-
cess (if any) of 10 days over the aggregate number of days taken 
into account for all preceding calendar quarters. 
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1623 Sec. 3102, Division C, FFCRA, Pub. L. No. 116–127. 
1624 Sec. 5000(b)(1). 
1625 Sec. 106(a). 

Amount of credit for expanded family and medical leave 
Certain employers must provide public health emergency leave to 

employees under the Family and Medical Leave Act of 1993 
(‘‘FMLA’’), as amended by EFMLEA.1623 This requirement gen-
erally applies when an employee is unable to work or telework due 
to a need for leave to care for a son or daughter under age 18 be-
cause the school or place of care has been closed, or the child care 
provider is unavailable, due to a public health emergency. An em-
ployer with employees who are health care providers or emergency 
responders may elect to exclude such employees from this require-
ment to provide paid family leave. A public health emergency for 
this purpose is an emergency with respect to COVID–19 declared 
by a Federal, State, or local authority. 

The first 10 days of public health emergency leave required 
under the EFMLEA may consist of unpaid leave, after which paid 
leave is required for ten weeks until December 31, 2020. The 
amount of required paid leave is calculated based on: (a) an 
amount that is not less than two-thirds of an employee’s regular 
rate of pay; and (b) the number of hours the employee would other-
wise be normally scheduled to work. The paid leave mandated by 
the EFMLEA does not exceed $200 per day and $10,000 in the ag-
gregate. 

Employers are allowed a credit against OASDI taxes or the 
equivalent amount of RRTA taxes in an amount equal to 100 per-
cent of qualified family leave wages paid by the employer during 
the quarter. Consistent with the mandate, the maximum amount 
of the qualified family leave wages eligible for the credit is $200 
for any day (or portion thereof) for which the employee is paid 
qualified family leave wages, and in the aggregate with respect to 
all quarters, $10,000. Employers are not allowed the credit in re-
spect of unpaid leave. 

Additional rules 
The credit allowed for paid sick or paid family leave is increased 

by the employer’s qualified health plan expenses as are properly al-
locable to the qualified sick leave wages for which the credit is al-
lowed. Qualified health plan expenses are amounts paid or in-
curred by the employer to provide and maintain a group health 
plan,1624 but only to the extent such amounts are excluded from 
the employees’ income as coverage under an accident or health 
plan.1625 Qualified health plan expenses are allocated to qualified 
sick leave wages in such manner as the Secretary of Treasury (or 
the Secretary’s delegate) may prescribe. Except as otherwise pro-
vided by the Secretary, such allocations are treated as properly 
made if they are pro rata among covered employees and pro rata 
on the basis of periods of coverage (relative to the time periods of 
leave to which such wages relate). 

The credit allowed may not exceed the OASDI tax or equivalent 
amount of RRTA tax imposed on the employer, reduced by any 
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1626 Sec. 3111(e). 
1627 Sec. 3111(f). 
1628 The excess is treated as an overpayment and refunded under sections 6402(a) and 6413(b). 

In addition, any amount that is due to an employer is treated in the same manner as a refund 
due from a credit provision. 31 U.S.C. 1324. Thus, amounts are appropriated to the Secretary 
of Treasury for refunding such excess amounts. 

1629 An amount equal to the reduction in revenues to the Treasury by reason of the FFCRA 
is appropriated to the OASDI Trust Funds and the Social Security Equivalent Benefit Account 
established under the Railroad Retirement Act of 1974. This amount is transferred from the 
general fund at such times and in such manner as to replicate to the extent possible the trans-
fers that would have occurred to the OASDI Trust Funds or Social Security Equivalent Benefit 
Account had this provision not been enacted. 

1630 Within the meaning of sec. 1402. 

credits allowed for the employment of qualified veterans 1626 and 
research expenditures of qualified small businesses 1627 for that cal-
endar quarter on the wages paid with respect to all the employer’s 
employees. However, if for any calendar quarter the amount of the 
credit exceeds the OASDI tax or RRTA tax imposed on the em-
ployer, reduced as described in the prior sentence, such excess is 
treated as a refundable overpayment.1628 

If a taxpayer claims a credit, the amount so claimed is included 
in gross income. Thus, the credit is not taken into account for pur-
poses of determining any amount allowable as a payroll tax deduc-
tion or deduction for qualified sick leave wages or qualified family 
leave wages (or any amount capitalizable to basis). 

Any qualified sick leave wages taken into account for purposes 
of a credit are not taken into account for purposes of determining 
the section 45S general business credit for employer paid family 
and medical leave. Thus, the employer may not claim a credit 
under section 45S with respect to the qualified sick leave wages or 
qualified family leave wages paid but may be allowed a credit 
under section 45S with respect to any additional wages paid. 

An employer may elect not to claim a tax credit for a calendar 
quarter for qualified sick leave wages or qualified family leave 
wages. Further, the credit allowed does not apply to the govern-
ment of the United States, the government of any State or political 
subdivision thereof, or any agency or instrumentality of any of 
those entities. Employers in the U.S. territories may claim the 
credit by filing their quarterly Federal employment tax returns. 

Any wages or compensation required to be paid to employees 
pursuant to the EPSLA or EFMLEA before December 31, 2020, are 
not considered wages for purposes of OASDI tax or compensation 
for purposes of RRTA tax. In addition, or, in the case of wages or 
compensation paid after December, 31, 2020 and before April 1, 
2021, any wages or compensation with respect to which a credit is 
allowed, are not considered wages for purposes of OASDI tax or 
compensation for purposes of RRTA tax. As a result, no taxes are 
collected on these amounts from employers or employees.1629 

Paid sick leave and expanded family and medical leave for 
self-employed individuals 

An eligible self-employed individual may claim an income tax 
credit for any taxable year for a qualified sick leave equivalent 
amount or qualified family leave equivalent amount. An eligible 
self-employed individual is defined as an individual who regularly 
carries on any trade or business 1630 and who would be entitled to 
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1631 Division E and C, FFCRA, Pub. L. No. 116–127. 
1632 As defined by sec. 7001(c) of FFCRA, Pub. L. No. 116–127. 
1633 Division C, FFCRA, Pub. L. No. 116–127. 
1634 Any refund due to an individual is treated in the same manner as a refund due from a 

credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Secretary (or the 
Secretary’s delegate) for refunding such amounts. 

1635 As defined by sec. 7003(c) of the FFCRA, Pub. L. No. 116–127. 

receive paid leave during the taxable year under the EPSLA or 
EFMLEA. 

The qualified sick leave equivalent amount with respect to an eli-
gible self-employed individual is an amount equal to the number of 
days during the taxable year that the self-employed individual can-
not perform services for which that individual would have been en-
titled to sick leave pursuant to the EPSLA 1631 (if the individual 
were employed by an employer), multiplied by the lesser of two 
amounts: (1) $511 in the case of paid sick time described in cat-
egories (1), (2), or (3) above with respect to section 5102(a) of the 
EPSLA ($200 in the case of paid sick time described in categories 
(4), (5), or (6) above); or (2) 100 percent of the average daily self- 
employment income of the individual for the taxable year in the 
case of any day of paid sick time described in categories (1), (2), or 
(3) above (67 percent in the case of paid sick time described in cat-
egories (4), (5), or (6) above). 

The number of days taken into account in determining the quali-
fied sick leave equivalent amount may not exceed, with respect to 
any taxable year, 10 days, taking into account any days taken in 
all preceding taxable years. The individual’s average daily self-em-
ployment income under the provision is an amount equal to the net 
earnings from self-employment for the taxable year divided by 260. 

If an eligible self-employed individual receives qualified sick 
leave wages,1632 the individual’s qualified sick leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified sick leave equiva-
lent amount and the qualified sick leave wages received exceeds 
$2,000 ($5,110 in the case of any day any portion of which is paid 
sick time described in category (1), (2), or (3) above). 

The qualified family leave equivalent amount with respect to an 
eligible self-employed individual is an amount equal to the number 
of days (up to 50) during the taxable year that the self-employed 
individual cannot perform services for which that individual would 
be entitled to paid leave pursuant to the EFMLEA 1633 (if the indi-
vidual were employed by an employer), multiplied by the lesser of 
two amounts: (1) 67 percent of the average daily self-employment 
income of the individual for the taxable year, or (2) $200. The indi-
vidual’s average daily self-employment income under the provision 
is an amount equal to the individual’s net earnings from self-em-
ployment for the year divided by 260. 

The credit allowed for the qualified sick leave equivalent amount 
or qualified family leave equivalent amount is applied against fed-
eral income taxes and is a refundable credit.1634 

If an eligible self-employed individual receives qualified family 
leave wages,1635 the individual’s qualified family leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified family leave equiv-
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1636 Notice 2020–54, 2020–31 I.R.B. 226 (July 27, 2020). 
1637 Sec. 7001 of Pub. L. No. 116–127. 
1638 Sec. 7001 of Pub. L. No. 116–127. 

alent amount and the qualified family leave wages received exceeds 
$10,000. 

Application of credit in certain territories 
The Secretary of Treasury is directed to make payments to each 

territory with a mirror Code tax system that relate to the cost (if 
any) of each territory’s credits for sick leave or expanded family 
and medical leave for certain self-employed individuals. The Sec-
retary is further directed to make similar payments to each non- 
mirror Code territory. 

With respect to mirror Code territories, the Secretary is required 
to make payments equal to the loss in revenue by reason of the ap-
plication of the credit for sick leave or expanded family and medical 
leave for certain self-employed individuals to the territory’s mirror 
Code. This amount is determined by the Secretary based on infor-
mation provided by the governments of the respective territories. 

With respect to Puerto Rico and American Samoa (non-mirror 
Code territories), the Secretary is directed to make payments in an 
amount estimated by the Secretary as being equal to the aggregate 
benefits that would have been provided to the residents of each ter-
ritory from the credit for sick leave or expanded family and medical 
leave for certain self-employed individuals if a mirror Code tax sys-
tem had been in effect in such territory. The Secretary must not 
make these payments unless the territory has a plan approved by 
the Secretary to promptly distribute the payments to its residents. 

The Secretary of Treasury is directed to prescribe such regula-
tions or other guidance as may be necessary to carry out the pur-
poses of the provision, including (1) to effectuate the purposes of 
this Act, and (2) to minimize compliance and record-keeping bur-
dens under the provision.1636 

Explanation of Provision 

The provision allows eligible employers to continue to receive tax 
credits for qualifying wages paid to employees on paid sick or ex-
panded family leave until March 31, 2021. The EPSLA and 
EFMLEA, which were the provisions requiring certain employers to 
provide paid sick and expanded family and medical leave as noted 
above, expired on December 31, 2020. This mandate was not ex-
tended. However, the provision modifies qualified sick leave wages 
to include wages and compensation that would have been required 
to be paid if the EPSLA had been effective until March 31, 
2021.1637 Qualified family leave wages also includes wages and 
compensation that would have been required to be paid if the 
EFMLEA had been effective until March 31, 2021.1638 Employers 
that provide qualified sick leave wages and qualified family leave 
wages in the first quarter of 2021 may receive a tax credit. 

An eligible self-employed individual may also claim an income 
tax credit for any taxable year for a qualified sick leave equivalent 
amount or qualified family leave equivalent amount. Under the 
provision, an eligible self-employed individual is defined as an indi-
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1639 Within the meaning of sec. 1402. 
1640 Sec. 1401(a) and (b). 
1641 Sec. 1401(a). In calculating the SECA tax for OASDI, the OASDI wage base taken into 

account is reduced by FICA wages paid to the individual during the taxable year. Indexed for 
inflation, the OASDI wage base for 2021 is $142,800. 

1642 Sec. 1401(b)(1). 
1643 Sec. 1401(b)(2). 
1644 Sec. 1402(a)(1). 
1645 Sec. 1402(a)(2). 

vidual who regularly carries on any trade or business 1639 and who 
would be entitled to receive paid leave during the taxable year 
under the EPSLA or EFMLEA, if the individual were an employee 
of an employer (other than himself or herself) that would be subject 
to the requirements of the Acts and as if the Acts were in effect 
through March 31, 2021. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020) as if included in the provisions of the FFCRA to which they 
relate. 

14. Election to use prior year net earnings from self-employ-
ment in determining average daily self-employment in-
come for purposes of credits for paid sick and family 
leave (sec. 287 of the Act) 

Present Law 

In general 
The Self-Employed Contributions Act (‘‘SECA’’) imposes tax on 

the self-employment income of an individual. SECA taxes consist of 
the Old-Age, Survivors, and Disability Insurance (‘‘OASDI’’) tax 
and Medicare tax.1640 Under the OASDI component, the first rate 
of tax is 12.4 percent on self-employment income up to the OASDI 
wage base ($137,700 for 2020).1641 Under the basic Medicare tax 
component, the second rate of tax is 2.9 percent of all self-employ-
ment income (without regard to the OASDI wage base).1642 As is 
the case with employees, an Additional Medicare tax applies to the 
Medicare portion of SECA tax on self-employment income in excess 
of a threshold amount.1643 

Self-employment income subject to SECA tax is determined as 
the net earnings from self-employment derived by an individual 
during any taxable year, subject to certain exceptions. Net earnings 
from self-employment are equal to the gross income derived by an 
individual from any trade or business less allowed deductions that 
are attributable to the trade or business and are permitted under 
the SECA rules. Certain passive income and related deductions are 
not taken into account in determining net earnings from self-em-
ployment, including rentals from real estate (unless received in the 
course of a trade or business as a real estate dealer),1644 dividends 
and interest (unless such dividends and interest are received in the 
course of a trade or business as a dealer in stocks or securities),1645 
and sales or exchanges of capital assets and certain other property 
(unless the property is stock in trade that would properly be in-
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1646 Sec. 1402(a)(3). 
1647 Sec. 1402(a)(12). 
1648 The deduction is intended to provide parity between FICA and SECA taxes because the 

employer may deduct, as a business expense, its share of the FICA taxes paid. s presently writ-
ten, the deduction for SECA taxes is not the exact economic equivalent to the deduction for 
FICA taxes. See Joint Committee on Taxation, Options to Improve Tax Compliance and Reform 
Tax Expenditures (JCS–2–05), January 2005, for a detailed description of this issue. This is gen-
erally referred to as the ‘‘regular method’’ of determining net earnings from self-employment, 
and in Internal Revenue Service forms and publications it is expressed as multiplying total net 
earnings from self-employment by 92.35 percent. 

1649 Within the meaning of sec. 1402. 
1650 Division E and C, FFCRA, Pub. L. No. 116–127. 
1651 Certain employers must provide an employee with up to 80 hours of paid sick time to the 

extent that (1) the employee is subject to a Federal, State, or local quarantine or isolation order 
related to COVID–19; (2) the employee has been advised by a health care provider to self-quar-
antine due to concerns related to COVID–19; (3) the employee is experiencing symptoms of 
COVID–19 and is seeking a medical diagnosis; (4) the employee is caring for an individual who 
is subject to a quarantine or isolation order or has been advised by a health care provider to 
self-quarantine; (5) the employee is caring for the employee’s son or daughter if the school or 
place of care of the son or daughter has been closed, or the child care provider of such son or 

cluded in inventory or held primarily for sale to customers in the 
ordinary course of the trade or business).1646 

For purposes of computing net earnings from self-employment, 
taxpayers are permitted a deduction equal to the product of the 
taxpayer’s net self-employment income (determined without regard 
to this deduction) and one-half of the sum of the rates for OASDI 
and Medicare (i.e., 7.65 percent of net earnings).1647 This deduction 
is determined without regard to the additional 0.9 percent Addi-
tional Medicare tax that may apply to an individual. This deduc-
tion reflects the fact that the FICA rates apply to an employee’s 
wages, which do not include FICA taxes paid by the employer, 
whereas the self-employed individual’s net earnings are economi-
cally equivalent to an employee’s wages plus the employer’s share 
of FICA taxes.1648 

Paid sick leave and expanded family and medical leave for 
self-employed individuals 

An eligible self-employed individual may claim an income tax 
credit for any taxable year for a qualified sick leave equivalent 
amount or qualified family leave equivalent amount. An eligible 
self-employed individual is defined as an individual who regularly 
carries on any trade or business 1649 and who would be entitled to 
receive paid leave during the taxable year under the Emergency 
Paid Sick Leave Act (‘‘EPSLA’’) or Emergency Family and Medical 
Leave Expansion Act (‘‘EFMLEA’’). 

The qualified sick leave equivalent amount with respect to an eli-
gible self-employed individual is an amount equal to the number of 
days during the taxable year that the self-employed individual can-
not perform services for which that individual would have been en-
titled to sick leave pursuant to the EPSLA 1650 (if the individual 
were employed by an employer), multiplied by the lesser of two 
amounts: (1) $511 in the case of paid sick time described in cat-
egories (1), (2), or (3) with respect to section 5102(a) of the EPSLA 
($200 in the case of paid sick time described in categories (4), (5), 
or (6)); or (2) 100 percent of the average daily self-employment in-
come of the individual for the taxable year in the case of any day 
of paid sick time described in categories (1), (2), or (3) (67 percent 
in the case of paid sick time described in categories (4), (5), or 
(6)).1651 
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daughter is unavailable due to COVID–19 precautions; or (6) the employee is experiencing any 
other substantially similar condition specified by the Secretary of Health and Human Services 
in consultation with the Secretary of Treasury and the Secretary of Labor. Sec. 5102(a), Division 
E, FFCRA, Pub. L. No. 116–127. 

1652 As defined by sec. 7001(c) of FFCRA, Pub. L. No. 116–127. 
1653 Division C, FFCRA, Pub. L. No. 116–127. 
1654 Any refund due to an individual is treated in the same manner as a refund due from a 

credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Secretary (or the 
Secretary’s delegate) for refunding such amounts. 

1655 As defined by sec. 7003(c) of the FFCRA, Pub. L. No. 116–127. 

The number of days taken into account in determining the quali-
fied sick leave equivalent amount may not exceed, with respect to 
any taxable year, 10 days, taking into account any days taken in 
all preceding taxable years. The individual’s average daily self-em-
ployment income under the provision is an amount equal to the net 
earnings from self-employment for the taxable year divided by 260. 

If an eligible self-employed individual receives qualified sick 
leave wages,1652 the individual’s qualified sick leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified sick leave equiva-
lent amount and the qualified sick leave wages received exceeds 
$2,000 ($5,110 in the case of any day any portion of which is paid 
sick time described in category (1), (2), or (3) above). 

The qualified family leave equivalent amount with respect to an 
eligible self-employed individual is an amount equal to the number 
of days (up to 50) during the taxable year that the self-employed 
individual cannot perform services for which that individual would 
be entitled to paid leave pursuant to the EFMLEA1A1653 (if the in-
dividual were employed by an employer), multiplied by the lesser 
of two amounts: (1) 67 percent of the average daily self-employment 
income of the individual for the taxable year; or (2) $200. The indi-
vidual’s average daily self-employment income under the provision 
is an amount equal to the individual’s net earnings from self-em-
ployment for the year divided by 260. 

The credit allowed for the qualified sick leave equivalent amount 
or qualified family leave equivalent amount is applied against fed-
eral income taxes and is a refundable credit.1654 

If an eligible self-employed individual receives qualified family 
leave wages,1655 the individual’s qualified family leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified family leave equiv-
alent amount and the qualified family leave wages received exceeds 
$10,000. 

Explanation of Provision 

The provision modifies the definition of the qualified sick leave 
equivalent amount and qualified family leave equivalent amount. 
For purposes of determining the qualified sick leave equivalent 
amount and qualified family leave equivalent amount, self-em-
ployed individuals may elect to calculate the average daily self-em-
ployment income by dividing the net earnings from self-employ-
ment of the individual for 2019 (rather than 2020) by 260. 
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1656 Secs. 3401, 3101, 3111, and 3301. 
1657 Sec. 3221. 
1658 The Hospital Insurance (‘‘HI’’) tax has two components: Medicare tax and Additional 

Medicare tax. Medicare tax is imposed on wages, as defined in Section 3121(a), with respect to 
employment, as defined in Section 3121(b), at a rate of 1.45 percent for the employer. Sec. 
3101(b)(1). An equivalent 1.45 percent is withheld from employee wages. Sec. 3111(b)(1). For 
purposes of this description, Medicare tax does not include Additional Medicare tax. Additional 
Medicare taxes are withheld from employee wages in excess of $200,000 at a rate of 0.9 percent. 
Sec. 3101(b)(2). There is no equivalent employer’s share of Additional Medicare taxes. 

1659 Sec. 3101. 
1660 Indexed for inflation, the OASDI wage base is $142,800 in 2021. 
1661 Sec. 230 of the Social Security Act (42 U.S.C. sec. 430). 
1662 Sec. 3121(a). 
1663 Sec. 3121(b)(9). 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020) as if included in the provisions of the Families First 
Coronavirus Response Act to which they relate. 

15. Certain technical improvements to credits for paid sick 
and family leave (sec. 288 of the Act) 

Present Law 

In general 
Federal employment taxes are imposed on wages paid to employ-

ees with respect to employment and include Federal income taxes 
as well as taxes levied under Federal Insurance Contributions Act 
(‘‘FICA’’) and Federal Unemployment Tax Act (‘‘FUTA’’).1656 In ad-
dition, tier 1 of the Railroad Retirement Tax Act (‘‘RRTA’’) imposes 
a tax on compensation paid to railroad employees and representa-
tives.1657 

FICA taxes are comprised of two components: Old-Age, Sur-
vivors, and Disability Insurance (‘‘OASDI’’) taxes and Medicare 
taxes.1658 With respect to OASDI taxes, the applicable rate is 12.4 
percent with half of such rate (6.2 percent) imposed on the em-
ployee and the remainder (6.2 percent) imposed on the em-
ployer.1659 The tax is assessed on covered wages up to the OASDI 
wage base ($137,700 in 2020).1660 Generally, the OASDI wage base 
rises based on increases in the national average wage index.1661 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.1662 The name given to the remunera-
tion for employment is immaterial. OASDI wages includes salaries, 
vacation allowances, bonuses, deferred compensation, commissions, 
and fringe benefits. The term ‘‘employment’’ is generally defined for 
FICA tax purposes as any service, of whatever nature, performed 
by an employee for the person employing him or her, with certain 
specific exceptions. 

Railroad retirement program 
Railroad workers do not participate in the OASDI system. Ac-

cordingly, compensation subject to RRTA tax is exempt from FICA 
taxes.1663 The RRTA imposes a tax on compensation paid by cov-
ered employers to employees in recognition for the performance of 
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1664 Secs. 3201 through 3233. Instead of FICA taxes, railroad employers and employees are 
subject, under the RRTA, to taxes equivalent to the Social Security and Medicare taxes under 
FICA. Under the RRTA, employers and employees are also subject to an additional tax, referred 
to as the ‘‘tier 2’’ tax, on compensation up to a certain amount. 

1665 7.65 percent, consisting of 6.2 percent for retirement on earnings up to $137,700 in 2020, 
and 1.45 percent for Medicare hospital insurance on all earnings. An additional 0.9 percent in 
Medicare taxes are withheld from employees on earnings above $200,000. 

1666 In 2020, the tier 2 tax rate on earnings up to $102,300 is 4.9 percent for employees and 
13.1 percent for employers. In 2021, the tier 2 tax rates remain the same with an increase in 
taxable earnings to $106,200. 

1667 Sec. 1401(a) and (b). 
1668 Sec. 1401(a). In calculating the SECA tax for OASDI, the OASDI wage base taken into 

account is reduced by FICA wages paid to the individual during the taxable year. 
1669 Sec. 1401(b)(1). 
1670 Sec. 1401(b)(2). 
1671 Sec. 1402(a)(1). 
1672 Sec. 1402(a)(2). 
1673 Sec. 1402(a)(3). 

services.1664 Employees whose compensation is subject to RRTA are 
ultimately eligible for railroad retirement benefits that fall under 
a two-tier structure. Rail employees and employers pay tier 1 taxes 
at the same rate as FICA taxes.1665 In addition, rail employees and 
employers both pay tier 2 taxes that are used to finance railroad 
retirement benefits over and above Social Security benefit lev-
els.1666 Tier 2 benefits are similar to benefits under a defined ben-
efit plan. Those taxes are funneled to the railroad retirement sys-
tem and used to fund basic retirement benefits for railroad workers 
and an investment trust that generates returns for the pension 
fund. 

Self-employment taxes 
The Self-Employed Contributions Act (‘‘SECA’’) imposes tax on 

the self-employment income of an individual. SECA taxes consist of 
OASDI tax and Medicare tax.1667 Under the OASDI component, 
the first rate of tax is 12.4 percent on self-employment income up 
to the OASDI wage base ($137,700 for 2020).1668 Under the basic 
Medicare tax component, the second rate of tax is 2.9 percent of all 
self-employment income (without regard to the OASDI wage 
base).1669 As is the case with employees, an Additional Medicare 
tax applies to the Medicare portion of SECA tax on self-employ-
ment income in excess of a threshold amount.1670 

Self-employment income subject to SECA tax is determined as 
the net earnings from self-employment derived by an individual 
during any taxable year, subject to certain exceptions. Net earnings 
from self-employment are equal to the gross income derived by an 
individual from any trade or business less allowed deductions that 
are attributable to the trade or business and permitted under the 
SECA rules. Certain passive income and related deductions are not 
taken into account in determining net earnings from self-employ-
ment, including rentals from real estate (unless received in the 
course of a trade or business as a real estate dealer),1671 dividends 
and interest (unless such dividends and interest are received in the 
course of a trade or business as a dealer in stocks or securities),1672 
and sales or exchanges of capital assets and certain other property 
(unless the property is stock in trade that would properly be in-
cluded in inventory or held primarily for sale to customers in the 
ordinary course of the trade or business).1673 
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1674 Sec. 1402(a)(12). 
1675 The deduction is intended to provide parity between FICA and SECA taxes because the 

employer may deduct, as a business expense, its share of the FICA taxes paid. As presently 
written, the deduction for SECA taxes is not the exact economic equivalent to the deduction for 
FICA taxes. See Joint Committee on Taxation, Options to Improve Tax Compliance and Reform 
Tax Expenditures (JCS–2–05), January 2005, for a detailed description of this issue. 

1676 Pub. L. No. 116–127 (March 18, 2020). 
1677 Division E, FFCRA, Pub. L. No. 116–127. 
1678 Division C, FFCRA, Pub. L. No. 116–127. 
1679 The Federal Insurance Contributions Act (‘‘FICA’’) imposes taxes on ‘‘wages,’’ as defined 

in Section 3121(a), with respect to ‘‘employment,’’ as defined in Section 3121(b). The term wages 
is defined for FICA purposes as all remuneration for employment, with certain specific excep-
tions. Employment is defined as any service, of whatever nature, performed by an employee for 
the person employing him, with certain specific exceptions. FICA taxes consist of the OASDI 
tax and the HI tax. HI tax includes an employer’s share imposed on wages at a rate of 1.45 
percent under Section 3111(b). The employee’s share of HI tax is imposed on wages at a rate 
of 1.45 percent under Section 3101(b). Unlike OASDI, there is no contribution limit on wages 
subject to HI tax. 

1680 Notice 2020–21, 2020–16 I.R.B. 660, April 13, 2020. 
1681 Sec. 3121(a). 
1682 Sec. 3231(e). 
1683 Sec. 3121(a). 
1684 Sec. 3231(e). 

For purposes of computing net earnings from self-employment, 
taxpayers are permitted a deduction equal to the product of the 
taxpayer’s net self-employment income (determined without regard 
to this deduction) and one-half of the sum of the rates for OASDI 
and Medicare (i.e., 7.65 percent of net earnings).1674 This deduction 
is determined without regard to the additional 0.9 percent Addi-
tional Medicare tax that may apply to an individual. This deduc-
tion reflects the fact that the FICA rates apply to an employee’s 
wages, which do not include FICA taxes paid by the employer, 
whereas the self-employed individual’s net earnings are economi-
cally equivalent to an employee’s wages plus the employer’s share 
of FICA taxes.1675 This is generally referred to as the ‘‘regular 
method’’ of determining net earnings from self-employment, and in 
Internal Revenue Service forms and publications it is expressed as 
multiplying total net earnings from self-employment by 92.35 per-
cent. 

Paid sick and family leave for employees 
The Families First Coronavirus Response Act (‘‘FFCRA’’) 1676 re-

quired certain employers with fewer than 500 employees to provide 
paid sick and expanded family and medical leave to employees un-
able to work or telework for specified reasons related to COVID– 
19. The paid sick leave requirements in the Emergency Paid Sick 
Leave Act (‘‘EPSLA’’),1677 and the expanded family and medical 
leave requirements in the Emergency Family and Medical Leave 
Expansion Act (‘‘EFMLEA’’),1678 expired on December 31, 2020. 

An employer is allowed a credit against the Old-Age, Survivors 
and Disability Insurance (‘‘OASDI’’) tax 1679 or the equivalent 
amount of tax under the Railroad Retirement Tax Act (‘‘RRTA’’) 
imposed on the employer for each calendar quarter in an amount 
equal to 100 percent of the qualified sick leave wages and qualified 
family leave wages paid by the employer with respect to that cal-
endar quarter, subject to limitations.1680 Qualified sick leave wages 
are defined as wages 1681 and compensation 1682 paid by an em-
ployer which are required to be paid by reason of the EPSLA. 

Qualified family leave wages are wages 1683 and compensa-
tion 1684 paid by an employer which are required to be paid by rea-
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1685 See Notice 2020–54, 2020–31 I.R.B. 226, July 27, 2020. 
1686 Sec. 5102(a), Division E, FFCRA, Pub. L. No. 116–127. 
1687 Sec. 3102, Division C, FFCRA, Pub. L. No. 116–127. 

son of the EFMLEA.1685 In addition to qualified sick leave wages 
and qualified family leave wages, the credit could be increased by 
certain health plan expenses of the employer. 

Amount of credit for paid sick leave 
Certain employers must provide an employee with up to 80 hours 

of paid sick time to the extent that (1) the employee is subject to 
a Federal, State, or local quarantine or isolation order related to 
COVID–19; (2) the employee has been advised by a health care pro-
vider to self-quarantine due to concerns related to COVID–19; (3) 
the employee is experiencing symptoms of COVID–19 and is seek-
ing a medical diagnosis; (4) the employee is caring for an individual 
who is subject to a quarantine or isolation order or has been ad-
vised by a health care provider to self-quarantine; (5) the employee 
is caring for the employee’s son or daughter if the school or place 
of care of the son or daughter has been closed, or the child care 
provider of such son or daughter is unavailable due to COVID–19 
precautions; or (6) the employee is experiencing any other substan-
tially similar condition specified by the Secretary of Health and 
Human Services in consultation with the Secretary of Treasury and 
the Secretary of Labor.1686 

The amount of qualified sick leave wages that may be taken into 
account for an employee for purposes of the credit is limited based 
on the circumstances under which qualified sick leave wages are 
paid. In the case of paid sick time qualifying under categories (1), 
(2), or (3) above, the amount of qualified sick leave wages taken 
into account for purposes of the credit may not exceed $511 for any 
day (or portion thereof) when the individual is paid such sick time. 
In the case of paid sick time qualifying under categories (4), (5), or 
(6) above, the amount of qualified sick leave wages taken into ac-
count may not exceed $200 for any day (or portion thereof) for 
which the individual is paid such sick time. In addition, the aggre-
gate number of days that may be taken into account with respect 
to an individual under all six circumstances may not exceed the ex-
cess (if any) of 10 days over the aggregate number of days taken 
into account for all preceding calendar quarters. 

Amount of credit for expanded family and medical leave 
Certain employers must provide public health emergency leave to 

employees under the Family and Medical Leave Act of 1993 
(‘‘FMLA’’), as amended by the EFMLEA.1687 This requirement gen-
erally applies when an employee is unable to work or telework due 
to a need for leave to care for a son or daughter under age 18 be-
cause the school or place of care has been closed, or the child care 
provider is unavailable, due to a public health emergency. An em-
ployer with employees who are health care providers or emergency 
responders may elect to exclude such employees from this require-
ment to provide paid family leave. A public health emergency for 
this purpose is an emergency with respect to COVID–19 declared 
by a Federal, State, or local authority. 
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1688 Sec. 5000(b)(1). 
1689 Sec. 106(a). 
1690 Sec. 3111(e). 
1691 Sec. 3111(f). 
1692 The excess is treated as an overpayment and refunded under sections 6402(a) and 6413(b). 

In addition, any amount that is due to an employer is treated in the same manner as a refund 
due from a credit provision. 31 U.S.C. 1324. Thus, amounts are appropriated to the Secretary 
of Treasury for refunding such excess amounts. 

The first 10 days of public health emergency leave required 
under the EFMLEA may consist of unpaid leave, after which paid 
leave is required for ten weeks until December 31, 2020. The 
amount of required paid leave is calculated based on: (a) an 
amount that is not less than two-thirds of an employee’s regular 
rate of pay; and (b) the number of hours the employee would other-
wise be normally scheduled to work. The paid leave mandated by 
the EFMLEA does not exceed $200 per day and $10,000 in the ag-
gregate. 

Employers are allowed a credit against OASDI taxes or the 
equivalent amount of RRTA taxes in an amount equal to 100 per-
cent of qualified family leave wages paid by the employer during 
the quarter. Consistent with the mandate, the maximum amount 
of the qualified family leave wages eligible for the credit is $200 
for any day (or portion thereof) for which the employee is paid 
qualified family leave wages, and in the aggregate with respect to 
all quarters, $10,000. Employers are not allowed the credit in re-
spect of unpaid leave. 

Additional rules 
The credit allowed for paid sick or paid family leave is increased 

by the employer’s qualified health plan expenses as are properly al-
locable to the qualified sick leave wages for which the credit is al-
lowed. Qualified health plan expenses are amounts paid or in-
curred by the employer to provide and maintain a group health 
plan,1688 but only to the extent such amounts are excluded from 
the employees’ income as coverage under an accident or health 
plan.1689 Qualified health plan expenses are allocated to qualified 
sick leave wages in such manner as the Secretary of Treasury (or 
the Secretary’s delegate) may prescribe. Except as otherwise pro-
vided by the Secretary, such allocations are treated as properly 
made if they are pro rata among covered employees and pro rata 
on the basis of periods of coverage (relative to the time periods of 
leave to which such wages relate). 

The credit allowed may not exceed the OASDI tax or equivalent 
amount of RRTA tax imposed on the employer, reduced by any 
credits allowed for the employment of qualified veterans 1690 and 
research expenditures of qualified small businesses 1691 for that cal-
endar quarter on the wages paid with respect to all the employer’s 
employees. However, if for any calendar quarter the amount of the 
credit exceeds the OASDI tax or RRTA tax imposed on the em-
ployer, reduced as described in the prior sentence, such excess is 
treated as a refundable overpayment.1692 

If a taxpayer claims a credit, the amount so claimed is included 
in gross income. Thus, the credit is not taken into account for pur-
poses of determining any amount allowable as a payroll tax deduc-

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00452 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



437 

1693 An amount equal to the reduction in revenues to the Treasury by reason of the FFCRA 
is appropriated to the OASDI Trust Funds and the Social Security Equivalent Benefit Account 
established under the Railroad Retirement Act of 1974.1693 This amount is transferred from the 
general fund at such times and in such manner as to replicate to the extent possible the trans-
fers that would have occurred to the OASDI Trust Funds or Social Security Equivalent Benefit 
Account had this provision not been enacted. 

1694 Within the meaning of sec. 1402. 
1695 Division E and C, FFCRA, Pub. L. No. 116–127. 

tion or deduction for qualified sick leave wages or qualified family 
leave wages (or any amount capitalizable to basis). 

Any qualified sick leave wages taken into account for purposes 
of a credit are not taken into account for purposes of determining 
the section 45S general business credit for employer paid family 
and medical leave. Thus, the employer may not claim a credit 
under section 45S with respect to the qualified sick leave wages or 
qualified family leave wages paid but may be allowed a credit 
under section 45S with respect to any additional wages paid. 

An employer may elect not to claim a tax credit for a calendar 
quarter for qualified sick leave wages or qualified family leave 
wages. Further, the credit allowed does not apply to the govern-
ment of the United States, the government of any State or political 
subdivision thereof, or any agency or instrumentality of any of 
those entities. Employers in the U.S. territories may claim the 
credit by filing their quarterly Federal employment tax returns. 

Any wages or compensation required to be paid to employees 
pursuant to the EPSLA or EFMLEA before December 31, 2020, are 
not considered wages for purposes of OASDI tax or compensation 
for purposes of RRTA tax. In addition, or, in the case of wages or 
compensation paid after December, 31, 2020 and before April 1, 
2021, any wages or compensation with respect to which a credit is 
allowed, are not considered wages for purposes of OASDI tax or 
compensation for purposes of RRTA tax. As a result, no taxes are 
collected on these amounts from employers or employees.1693 

Paid sick leave and expanded family and medical leave for 
self-employed individuals 

An eligible self-employed individual may claim an income tax 
credit for any taxable year for a qualified sick leave equivalent 
amount or qualified family leave equivalent amount. An eligible 
self-employed individual is defined as an individual who regularly 
carries on any trade or business 1694 and who would be entitled to 
receive paid leave during the taxable year under the EPSLA or 
EFMLEA. 

The qualified sick leave equivalent amount with respect to an eli-
gible self-employed individual is an amount equal to the number of 
days during the taxable year that the self-employed individual can-
not perform services for which that individual would have been en-
titled to sick leave pursuant to the EPSLA 1695 (if the individual 
were employed by an employer), multiplied by the lesser of two 
amounts: (1) $511 in the case of paid sick time described in cat-
egories (1), (2), or (3) above with respect to section 5102(a) of the 
EPSLA ($200 in the case of paid sick time described in categories 
(4), (5), or (6) above); or (2) 100 percent of the average daily self- 
employment income of the individual for the taxable year in the 
case of any day of paid sick time described in categories (1), (2), or 
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1696 As defined by sec. 7001(c) of FFCRA, Pub. L. No. 116–127. 
1697 Division C, FFCRA, Pub. L. No. 116–127. 
1698 Any refund due to an individual is treated in the same manner as a refund due from a 

credit provision. 31 U.S.C. sec. 1324. Thus, amounts are appropriated to the Secretary (or the 
Secretary’s delegate) for refunding such amounts. 

1699 As defined by sec. 7003(c) of the FFCRA, Pub. L. No. 116–127. 

(3) above (67 percent in the case of paid sick time described in cat-
egories (4), (5), or (6) above). 

The number of days taken into account in determining the quali-
fied sick leave equivalent amount may not exceed, with respect to 
any taxable year, 10 days, taking into account any days taken in 
all preceding taxable years. The individual’s average daily self-em-
ployment income under the provision is an amount equal to the net 
earnings from self-employment for the taxable year divided by 260. 

If an eligible self-employed individual receives qualified sick 
leave wages,1696 the individual’s qualified sick leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified sick leave equiva-
lent amount and the qualified sick leave wages received exceeds 
$2,000 ($5,110 in the case of any day any portion of which is paid 
sick time described in category (1), (2), or (3) above). 

The qualified family leave equivalent amount with respect to an 
eligible self-employed individual is an amount equal to the number 
of days (up to 50) during the taxable year that the self-employed 
individual cannot perform services for which that individual would 
be entitled to paid leave pursuant to the EFMLEA 1697 (if the indi-
vidual were employed by an employer), multiplied by the lesser of 
two amounts: (1) 67 percent of the average daily self-employment 
income of the individual for the taxable year; or (2) $200. The indi-
vidual’s average daily self-employment income under the provision 
is an amount equal to the individual’s net earnings from self-em-
ployment for the year divided by 260. 

The credit allowed for the qualified sick leave equivalent amount 
or qualified family leave equivalent amount is applied against fed-
eral income taxes and is a refundable credit.1698 

If an eligible self-employed individual receives qualified family 
leave wages,1699 the individual’s qualified family leave equivalent 
amount determined under the provision is reduced (but not below 
zero) to the extent that the sum of the qualified family leave equiv-
alent amount and the qualified family leave wages received exceeds 
$10,000. 

Application of credit in certain territories 
The Secretary of Treasury is directed to make payments to each 

territory with a mirror Code tax system that relate to the cost (if 
any) of each territory’s credits for sick leave or expanded family 
and medical leave for certain self-employed individuals. The Sec-
retary is further directed to make similar payments to each non- 
mirror Code territory. 

With respect to mirror Code territories, the Secretary is required 
to make payments equal to the loss in revenue by reason of the ap-
plication of the credit for sick leave or expanded family and medical 
leave for certain self-employed individuals to the territory’s mirror 
Code. This amount is determined by the Secretary based on infor-
mation provided by the governments of the respective territories. 
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1700 Notice 2020–54, 2020–31 I.R.B. 226. July 27, 2020. 
1701 Sec. 3121(a). 

With respect to Puerto Rico and American Samoa (non-mirror 
Code territories), the Secretary is directed to make payments in an 
amount estimated by the Secretary as being equal to the aggregate 
benefits that would have been provided to the residents of each ter-
ritory from the credit for sick leave or expanded family and medical 
leave for certain self-employed individuals if a mirror Code tax sys-
tem had been in effect in such territory. The Secretary must not 
make these payments unless the territory has a plan approved by 
the Secretary to promptly distribute the payments to its residents. 

The Secretary of Treasury is directed to prescribe such regula-
tions or other guidance as may be necessary to carry out the pur-
poses of the provision, including (1) to effectuate the purposes of 
this Act, and (2) to minimize compliance and record-keeping bur-
dens under the provision.1700 

Explanation of Provision 

Generally, the term ‘‘wages’’ for OASDI tax purposes means all 
remuneration for ‘‘employment,’’ including the cash value of all re-
muneration (including benefits) paid in any medium other than 
cash, with certain exceptions.1701 The provision amends the defini-
tions of qualified sick leave wages and qualified family leave wages 
to define such wages without regard to the exceptions in para-
graphs (1) through (22) of section 3121(b), which define wages for 
OASDI purposes. In addition, the definition of qualified sick leave 
wages and qualified family leave wages for RRTA purposes does 
not include the exceptions to the definition of compensation for 
RRTA purposes outlined in section 3231(e). The provision provides 
that paid sick and family leave wages and compensation which 
may be otherwise excluded from OASDI or RRTA tax may be eligi-
ble for the credit. 

The provision also clarifies that the amount of the credit allowed 
for qualified sick leave wages and qualified family leave wages is 
increased by the amount of Medicare taxes on such wages for 
which a credit is allowed as well as so much of the RRTA tax as 
is attributable to the Medicare tax rate in effect. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020) as if included in the provisions of the Families First 
Coronavirus Response Act to which they relate. 
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1702 Another plan, the UMWA 1950 Pension Plan, generally covering employees who retired 
before 1976, was merged into the Pension Plan on June 30, 2007. Section 9701(a)(3) refers to 
the Pension Plan as the ‘‘1974 UMWA Pension Plan’’ and describes participation in the Pension 
Plan as being substantially limited to individuals who retired in 1976 and thereafter. 

1703 Pub. L. No. 102–486, which enacted Chapter 99 of the Code (secs. 9701–9722). Section 
9702 provides for the establishment of the Combined Fund, and section 9712 provides for the 
establishment of the 1992 Plan. Chapter 99 also contains provisions relating to benefits under 
the plans and funding of the plans. 

1704 The previous plans were the UMWA 1950 Benefit Plan and the UMWA 1974 Benefit Plan. 
1705 Section 9711 requires coverage under individual employer plans to be provided to partici-

pants (and related beneficiaries) receiving benefits as of February 1, 1993, or with respect to 
whom the age and service requirements for eligibility were met as of that date and who retired 
by September 30, 1994. 

DIVISION Y—AMERICAN MINER BENEFITS 
IMPROVEMENT ACT OF 2020 

1. Transfers to 1974 UMWA pension plan (sec. 2 of the Act 
and sec. 402 of the Surface of Mining Control and Rec-
lamation Act of 1977) 

Present Law 

United Mineworkers of America (‘‘UMWA’’) retiree health 
benefits 

In general 
Three multiemployer plans provide retiree health benefits for 

employees in the coal industry (and their beneficiaries): the UMWA 
Combined Benefit Fund (‘‘Combined Fund’’), the UMWA 1992 Ben-
efit Plan (‘‘1992 Benefit Plan’’), and the UMWA 1993 Benefit Plan 
(‘‘1993 Benefit Plan’’). In addition, retiree health benefits are pro-
vided to some retirees through plans maintained by their particular 
employers (‘‘individual employer plans’’). Moreover, pension bene-
fits are provided by the UMWA 1974 Pension Plan (the ‘‘Pension 
Plan’’).1702 

The Combined Fund and the 1992 Benefit Plan were established 
under the Coal Industry Retiree Health Benefit Act of 1992 (the 
‘‘Coal Act’’).1703 The Combined Fund provides health benefits with 
respect to retirees (and related beneficiaries) who, on July 20, 1992, 
were receiving health benefits under previous UMWA plans.1704 
The 1992 Benefit Plan provides benefits with respect to partici-
pants (and related beneficiaries) who were eligible for health bene-
fits under previous UMWA plans based on age and service earned 
as of February 1, 1993, or to whom coverage was required to be 
provided by an individual employer plan but who does not receive 
coverage,1705 provided that the participant retired from the coal in-
dustry by September 30, 1994. 

The 1993 Benefit Plan was established under the National Bitu-
minous Coal Wage Agreement of 1993. Generally, the 1993 Benefit 
Plan provides health benefits to certain retired and disabled mine 
workers who are not eligible for benefits under the Combined Fund 
or the 1992 Benefit Plan and would have been eligible for benefits 
under the previous UMWA plans, but for enactment of the Coal 
Act. The UMWA 1993 Benefit Plan also provides benefits to certain 
retirees under the Pension Plan whose last employer contributed to 
the 1993 Benefit Plan and whose retiree health benefits would end 
because, inter alia, the employer is no longer engaged in mining op-
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1706 Secs. 9704 and 9712(d). Failure to pay the required premiums under section 9704 may 
result in the imposition of a penalty under section 9707. In addition, under section 9721, a civil 
action may be brought by a plan fiduciary, employer, or plan participant or beneficiary with re-
spect to an obligation to pay the required premiums, in the same manner as a claim arising 
from an employer’s obligation to pay withdrawal liability under section 4301 of the Employee 
Retirement Income Security Act of 1974 (‘‘ERISA’’). 

1707 Sec. 402 of Pub. L. No. 95–87; 30 U.S.C. sec. 1232. 
1708 Sec. 402(i)(3) of SMCRA; 30 U.S.C sec. 1232(i)(3). Amounts to be transferred to the recipi-

ents are adjusted as needed to come within this limit. 
1709 Under SMCRA, the 1993 Benefit Plan is referred to as the ‘‘Multiemployer Health Benefit 

Plan.’’ 
1710 See Further Continuing and Security Assistance Appropriations Act, 2017, Pub. L. No. 

114–254, December 10, 2016. 

erations, is financially unable to provide the benefits, and has no 
related entity that is financially able to provide the benefits. 

Retiree health plan funding 
The Combined Fund and the 1992 Benefit Plan are funded in 

part by premiums required under the Code to be paid by coal min-
ing operators.1706 The 1993 Benefit Plan is funded in part by con-
tributions by employers that are bargaining agreement signatories. 
The three plans (collectively, the ‘‘UMWA Health Plans’’) are fund-
ed also in part by transfers under the Surface Mining Control and 
Reclamation Act of 1977 (‘‘SMCRA’’).1707 

Under SMCRA, coal mining operators are required to pay certain 
fees to the Secretary of the Interior, which are deposited in the 
Abandoned Mine Reclamation Fund (commonly referred to as the 
‘‘Abandoned Mine Land Fund’’ or the ‘‘AML Fund’’). In addition to 
transfers to States and Indian tribes relating to mining reclama-
tion, the Secretary of the Treasury (‘‘Secretary’’) is authorized to 
transfer interest earned on the AML Fund to the UMWA Health 
Plans for financial assistance. To the extent interest transferred 
from the AML Fund is not sufficient to provide benefits under the 
UMWA Health Plans, the Secretary is authorized under SMCRA to 
make supplemental payments on an annual basis from the General 
Fund of the U.S. Treasury. The supplemental payments to the 
UMWA Health Plans, together with payments from the General 
Fund for certain States and Indian Tribes, are subject to a com-
bined annual limit of $750 million.1708 

In the case of transfers of interest from the AML Fund to the 
1993 Benefit Plan,1709 the benefits due under the plan are deter-
mined by taking into account those retirees (and related bene-
ficiaries) who were actually enrolled in the plan as of December 31, 
2006, and who are eligible for benefits on the first day of the cal-
endar year for which the transfer is made, even though those bene-
fits were provided to the individual pursuant to a settlement agree-
ment approved by order of a bankruptcy court entered on or before 
September 30, 2004; in other words, those individuals are consid-
ered to be actually enrolled in the Plan and receive benefits under 
the Plan beginning on December 31, 2006. 

In 2016 1710, SMCRA was amended to authorize the transfer of 
federal funds to the 1993 Benefit Plan through April 30, 2017, for 
an expanded group, including (1) retirees (and related bene-
ficiaries) actually enrolled in the 1993 Benefit Plan as of the date 
of enactment of the Continued Health Benefits for Miners Act (the 
‘‘2016 Act’’), and who are eligible for benefits on the first day of the 
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1711 However, this group does not include individuals (and related beneficiaries) enrolled in 
the 1993 Benefit Plan under the terms of a participation agreement with the current or former 
employer of the individuals. 

1712 The Act further provides that individuals described in (2) are to be treated as eligible to 
receive health benefits under the 1993 Benefit Plan for the plan year that includes April 1, 
2017. 

1713 See Health Benefits for Miners Act of 2017, Pub. L. No. 115–31, May 5, 2017. 
1714 Defined in sec. 9701(b)(3). 
1715 Sec. 102 of Div. M, the Bipartisan American Miners Act of 2019, Pub. L. No. 116–94. 
1716 A VEBA is an organization exempt from tax under section 501(c)(9). 
1717 In a multiemployer defined benefit pension, participants typically receive a monthly pay-

ment in retirement that is based on a formula that uses the participant’s length of service and 
a benefit rate. 

1718 Div. M. of Pub. L. No. 116–94. 
1719 The provision describes the Pension Plan as the 1974 UMWA Pension Plan under section 

9701(a)(3), but without regard to the limitation on participation to individuals who retired in 

calendar year for which the transfer is made,1711 and (2) retirees 
(and related beneficiaries) whose health benefits would be denied 
or reduced as a result of a bankruptcy proceeding commenced in 
2012 or 2015.1712 In 2017 1713, SMCRA was further amended to 
permanently authorize the annual transfer of funds to the 1993 
Plan for those retirees. In 2019, SMCRA was amended to authorize 
additional transfers from the General Fund to the 1993 Benefit 
Plan to also cover beneficiaries whose health benefits, which are 
payable following death or retirement or upon a finding of dis-
ability directly by an employer in the bituminous coal industry 
under a coal wage agreement,1714 would otherwise be denied or re-
duced as a result of a coal industry bankruptcy in 2018 or 2019.1715 
In determining the amount of the excess that may be transferred 
to the 1993 Benefit Plan, the costs of administering the dispute 
resolution process (as of December 31, 2019) by the Trustees of the 
plan are to be taken into account. 

The 2016 Act also contains additional rules with respect to a vol-
untary employees’ beneficiary association (‘‘VEBA’’) 1716 established 
as a result of a bankruptcy proceeding described in (2). The admin-
istrator of the VEBA is directed to transfer to the 1993 Benefit 
Plan any amounts received as a result of the bankruptcy pro-
ceeding, reduced by the amount of the VEBA’s administrative costs. 
Further, the amount that would otherwise be transferred by the 
Secretary to the 1993 Benefit Plan under SMCRA, as amended by 
the 2016 Act, is reduced by any amount transferred to the 1993 
Benefit Plan by the VEBA. 

UMWA 1974 Pension Plan 
The Pension Plan is a multiemployer defined benefit plan estab-

lished by the National Bituminous Coal Wage Agreement of 1974 
between the United Mine Workers of America (‘‘UMWA’’) and the 
Bituminous Coal Operators Association (‘‘BCOA’’), effective Decem-
ber 6, 1974.1717 The Pension Plan provides retirement, disability, 
and survivors’ benefits to employees in the coal industry and their 
beneficiaries in accordance with plan terms. Prior to the enactment 
of the Bipartisan American Miners Act,1718 SMCRA did not provide 
for funds to be transferred to the Pension Plan. 

For fiscal years beginning after September 30, 2016, if amounts 
available for transfer under the $750 million annual limit exceed 
the amounts required to be transferred for other purposes (includ-
ing to the UMWA Health Plans), the Secretary is to transfer the 
excess to the Pension Plan to pay plan benefits.1719 Transfers are 
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1976 and thereafter, thereby reflecting the merger of the UMWA 1950 Pension Plan into the 
Pension Plan. 

1720 See sec. 432(j)(2). 
1721 For purposes of secs. 412(b)(3), 432(e)(3) and 4971(g) and secs. 302(b)(3) and 305(e)(3) of 

ERISA. 
1722 However, the provisions of section 432(c) and (d) and section 305(c) and (d) of ERISA will 

not apply. 
1723 See, for example, secs. 6057–6059 and ERISA secs. 101(f), 103 and 104. 
1724 For a discussion of the rules relating to plans in endangered or critical status, see Part 

I.D.3 of Joint Committee on Taxation, Present Law, Data, and Selected Proposals Relating to 
Multiemployer Defined Benefit Plans (JCX–9–16), February 26, 2016, available at www.jct.gov. 

1725 References in this description to ‘‘Secretary’’ include the Secretary’s delegate, for this pur-
pose, the Internal Revenue Service. 

to end as of the first fiscal year beginning after the first plan year 
for which the Pension Plan’s funded percentage (as defined under 
the Code’s funding rules) 1720 is at least 100 percent. Until that 
time, the Pension Plan will be treated as if it is in critical sta-
tus 1721 and will maintain and comply with its rehabilitation plan 
(including any updates).1722 

During any fiscal year in which the Pension Plan receives a 
transfer, no plan amendment may be adopted that increases plan 
liabilities by reason of a benefit increase, a change in the accrual 
of benefits, or a change in the rate at which benefits vest under the 
plan unless the amendment is required as a condition for qualified 
retirement plan status under the Code. In addition, a transfer is 
not to be made for a fiscal year unless the persons obligated to con-
tribute to the Pension Plan on the date of the transfer are obli-
gated to make contributions at rates that are not less than those 
in effect on the date 30 days before the date of enactment of the 
provision (December 20, 2019). Any amounts transferred to the 
Pension Plan are disregarded in determining the unfunded vested 
benefits of the Pension Plan and the allocation of unfunded vested 
benefits to an employer for withdrawal liability purposes. 

Like other pension plans, the Pension Plan is subject to various 
annual reporting and notice requirements under the Code and 
ERISA.1723 Some of these reporting requirements are met by the 
filing of Form 5500, Annual Return/Report of Employee Benefit 
Plan. Additional requirements apply in the case of an underfunded 
multiemployer defined benefit plan in endangered or critical status, 
including with respect to a funding improvement or rehabilitation 
plan.1724 

Not later than the 90th day of each plan year beginning after De-
cember 20, 2019, the Pension Plan trustees must also file with the 
Secretary 1725 and the Pension Benefit Guaranty Corporation 
(‘‘PBGC’’) a report (including appropriate documentation and actu-
arial certifications from the plan actuary, as required by the Sec-
retary) that provides— 

• Whether the Pension Plan is in endangered or critical sta-
tus; 

• The Pension Plan’s funded percentage as of the first day 
of the plan year and the underlying actuarial value of assets 
and liabilities taken into account in determining the funded 
percentage; 

• The market value of plan assets as of the last day of the 
preceding plan year; 

• The total of all plan contributions made during the pre-
ceding plan year; 
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• The total benefits paid during the preceding plan year; 
• Cash flow projections for the plan year and either the six 

or 10 succeeding plan years, at the election of the trustees, and 
the assumptions relied on in making the projections; 

• Funding standard account projections for the plan year 
and the nine succeeding plan years, and the assumptions relied 
on in making the projections; 

• The total investment gains or losses during the preceding 
plan year; 

• Any significant reduction in the number of active partici-
pants during the preceding plan year and the reason for the 
reduction; 

• A list of employers that withdrew from the Pension Plan 
in the preceding plan year and the resulting reduction in con-
tributions; 

• A list of employers that paid withdrawal liability to the 
Pension Plan during the preceding plan year and, for each em-
ployer, a total assessment of the withdrawal liability paid, the 
annual payment amount, and the number of years remaining 
in the payment schedule with respect to the withdrawal liabil-
ity; 

• Any material changes to benefits, accrual rates, or con-
tribution rates during the preceding plan year; 

• Any scheduled benefit increase or decrease in the pre-
ceding plan year having a material effect on plan liabilities; 

• Details of any funding improvement plan or rehabilitation 
plan and updates; 

• The number of participants and beneficiaries during the 
preceding plan year who are active participants, the number of 
participants and beneficiaries in pay status, and the number of 
terminated vested participants and beneficiaries; 

• The information contained in the Pension Plan’s most re-
cent annual funding notice; 

• The information contained in the Pension Plan’s most re-
cent Form 5500; and 

• Copies of the plan document and amendments, other re-
tirement benefit or ancillary benefit plans relating to the Pen-
sion Plan and contribution obligations under those plans, a 
breakdown of the Pension Plan’s administrative expenses, par-
ticipant census data and distribution of benefits, the most re-
cent actuarial valuation report as of the plan year, copies of 
collective bargaining agreements, and financial reports, and 
such other information as the Secretary may require, in con-
sultation with the Secretary of Labor and the Director of the 
PBGC. 

This report must be submitted electronically, and the Secretary 
is directed to share the information in the report with the Sec-
retary of Labor. A failure to file the report on or before the date 
required results in a tax reporting penalty of $100 per day while 
the failure continues unless the Secretary determines that reason-
able diligence was exercised by the plan sponsor in attempting to 
timely file the report. 
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1726 These beneficiaries must also be eligible to receive health benefits under the 1993 Benefits 
Plan on the first day of the calendar year for which the transfer is made, other than those bene-
ficiaries enrolled in the plan under the terms of a participation agreement with the current or 
former employer of such beneficiaries. 

1727 Defined in sec. 9701(b)(1). 
1728 In addition, for the purposes of SMCRA section 402(h)(2)(C)(ii)(I), the provision states that 

a beneficiary enrolled in the 1993 Benefit Plan as of December 27, 2020, is deemed to have been 
eligible to receive benefits under that plan on January 1, 2020. 

1729 Those benefits taken into account under subsection 402(h)(2)(c)(ii) of SMCRA solely by 
reason of the American Miner Benefits Improvement Act of 2020. 

1730 The amendment to section 402(h)(2)(C)(ii)(II) of SMCRA which provides that in calcu-
lating the amount to be transferred to the 1993 Benefit Plan, health benefits confirmed in any 
bankruptcy proceeding which would have been subsequently denied or reduced are taken into 
account, applies to such denials and reductions after December 31, 2019. 

1731 Sec. 5000(b)(1). By definition, a group health plan is a plan providing employment-related 
health benefits. 

Explanation of Provision 

Under the provision, transfers from the General Fund to the 
1993 Benefit Plan are expanded to cover beneficiaries who are en-
rolled in the plan as of the date of enactment of the Act (December 
27, 2020),1726 as well as beneficiaries whose health benefits, which 
are payable following death or retirement or upon a finding of dis-
ability directly by an employer in the bituminous coal industry 
under a coal wage agreement,1727 or a related coal wage agree-
ment, would otherwise be denied or reduced as a result of a coal 
industry bankruptcy in 2018 or 2019, or any year thereafter (or, in 
the case of any such health benefits confirmed in any bankruptcy 
proceeding, would be subsequently denied or reduced).1728 

The provision also states that the $750 million dollar cap on the 
combined annual limit on supplemental payments to the UMWA 
Health Plans, together with payments from the General Fund for 
certain States and Indian Tribes, is to be increased by the amount 
of the cost to provide benefits which are taken into account as de-
scribed in the preceding paragraph.1729 

Effective Date 

The provision is generally effective on the date of enactment of 
the Act.1730 

DIVISION BB—PRIVATE HEALTH INSURANCE AND 
PUBLIC HEALTH PROVISIONS 

TITLE I—NO SURPRISES ACT 

1. Health savings accounts and the No Surprises Act (sec. 
102 of the Act and sec. 223 of the Code) 

Present Law 

Requirements for group health plans 
A group health plan is a plan of, or contributed to by, an em-

ployer or employee organization to provide health care to the em-
ployees, former employees, the employer, others associated or for-
merly associated with the employer in a business relationship, or 
their families.1731 Self-insured plans managed by an employer are 
included in the definition of group health plan. 

Various requirements generally apply to group health plans, in-
cluding limitations on exclusions on benefits for preexisting condi-
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1732 These requirements for group health plans are contained in Chapter 100 of the Code, sec-
tions 9801, et seq. Certain group health plans (e.g., governmental plans and plans covering 
fewer than two active employees) and certain types of coverage are exempt from these Code re-
quirements. 

1733 Sec. 4980D. 
1734 Part 7 of Title I of ERISA, 29 U.S.C. 1181 et seq., and Title XXVII of the PHSA, 42 U.S.C. 

300gg et seq. Similar requirements apply also under the Federal Employees Health Benefits Pro-
gram. 

1735 A high deductible health plan is a health plan that has an annual deductible which is 
not less than $1,400 (for 2021) for self-only coverage and twice this amount for family coverage, 
and for which the sum of the annual deductible and other annual out-of-pocket expenses (other 
than premiums) for covered benefits does not exceed $7,000 (for 2021) for self-only coverage and 
twice this amount for family coverage. Sec. 223(c)(2). 

tions, a prohibition on discrimination against individuals based on 
health status or genetic information, guaranteed renewability of an 
employer’s participation in a multiemployer plan (generally, a plan 
providing benefits under collective bargaining agreements to em-
ployees of two or more unrelated employers) or in a multiple-em-
ployer welfare arrangement (generally, a plan providing benefits to 
employees of two or more unrelated employers, but not under col-
lective bargaining agreements), specified benefits for mothers and 
newborns, mental health parity, and coverage for students on a 
medical leave of absence from school.1732 Compliance with these re-
quirements is enforced through an excise tax.1733 

The excise tax generally is $100 per day imposed on the em-
ployer or the plan (in the case of a multiple-employer welfare ar-
rangement for certain guaranteed renewability failures or in the 
case of a multiemployer plan) for any failure of a group health plan 
to meet certain group health plan requirements beginning on the 
date the failure first occurs and ending on the date the failure is 
corrected with respect to each individual to whom the failure re-
lates. The excise tax does not apply to failures not discovered 
where reasonable diligence was exercised, to failures (due to rea-
sonable cause and not willful neglect) corrected within certain time 
periods, or to failures waived by the Secretary in specified cir-
cumstances. The excise tax also does not apply to certain insured 
small employer plans. 

Parallel requirements generally apply to group health plans of 
private employers under the Employee Retirement Income Security 
Act of 1974 (‘‘ERISA’’), to group health plans of State and local gov-
ernment employers under the Public Health Service Act (the 
‘‘PHSA’’), and to health insurance issued in connection with group 
health plans subject to ERISA and the PHSA.1734 Some require-
ments apply also to individual health insurance under the PHSA. 

Health savings accounts 
An individual may establish a health savings account (an ‘‘HSA’’) 

only if the individual is covered under a plan that meets the re-
quirements for a high deductible health plan and the individual is 
not covered under any other health plan (other than a plan that 
provides certain permitted insurance or permitted coverage).1735 In 
general, an HSA is a tax-exempt trust or custodial account created 
exclusively to pay for the qualified medical expenses of the account 
holder and his or her spouse and dependents. Accordingly, HSAs 
provide tax-favored treatment for current medical expenses as well 
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1736 For 2021, the basic limit on annual contributions that can be made to an HSA is $3,600 
in the case of self-only coverage and $7,200 in the case of family coverage. The basic annual 
contributions limits are increased by $1,000 for individuals who have attained age 55 by the 
end of the taxable year (referred to as ‘‘catch-up’’ contributions). 

1737 Sec. 220. 
1738 Sec. 223(c)(2). 
1739 Sec. 223(g). 
1740 Sec. 223(c)(1)(B). 
1741 Sec. 223(c)(3). 
1742 Sec. 223(c)(1). 

as the ability to save on a tax-favored basis for future medical ex-
penses. 

Within limits,1736 contributions to an HSA made by or on behalf 
of an eligible individual are deductible by the individual. Contribu-
tions to an HSA made by the employer are excludable from income 
and exempt from employment taxes. Earnings in HSAs are not tax-
able. 

Distributions from an HSA for qualified medical expenses are ex-
cludable from gross income. Distributions from an HSA that are 
not used for qualified medical expenses are includible in gross in-
come and are subject to an additional tax of 20 percent. The 20- 
percent additional tax does not apply if the distribution is made 
after death or disability, or the individual attains the age of Medi-
care eligibility (age 65). Similar rules apply for another type of 
medical savings arrangement called an Archer MSA.1737 

High deductible health plans 
A high deductible health plan is a health plan that has an an-

nual deductible which is not less than $1,400 (for 2021) for self- 
only coverage and twice this amount for family coverage, and for 
which the sum of the annual deductible and other annual out-of- 
pocket expenses (other than premiums) for covered benefits does 
not exceed $7,000 (for 2021) for self-only coverage and twice this 
amount for family coverage.1738 These dollar thresholds are subject 
to inflation adjustment, based on chained CPI.1739 

Various types of coverage are disregarded for this purpose, in-
cluding coverage of any benefit provided by permitted insurance; 
coverage (whether through insurance or otherwise) for accidents, 
disability, dental care, vision care, or long-term; and certain limited 
coverage through health flexible savings arrangements.1740 Per-
mitted insurance means insurance under which substantially all of 
the coverage provided relates to liabilities incurred under workers’ 
compensation laws, tort liabilities, liabilities relating to ownership 
or use of property, or such other similar liabilities as specified by 
the Secretary under regulations. Permitted insurance also means 
insurance for a specified disease or illness, and insurance paying 
a fixed amount per day (or other period) of hospitalization.1741 

Individuals eligible 
Individuals eligible for HSAs are individuals who are covered by 

a high deductible health plan and no other health plan that (1) is 
not a high deductible health plan and (2) provides coverage for any 
benefit which is covered under the high deductible health plan.1742 
After an individual has attained age 65 and becomes enrolled in 
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1743 See sec. 223(b)(7), as interpreted by Notice 2004–2, 2004–2 I.R.B. 269 (December 22, 
2003), corrected by Announcement 2004–67, 2004–36 I.R.B. 459 (September 7, 2004). 

1744 Title I of Div. BB of Pub. L. No. 116–260. 
1745 In accordance with section 2799A–1 of the PHSA; section 9816 of the Code; and section 

716 of ERISA, as added by this Act. 
1746 Under section 2704 of the Act, including as incorporated pursuant to section 715 of ERISA 

and section 9815 of the Code. 

Medicare, contributions cannot be made to the individual’s 
HSA.1743 

Explanation of Provision 

No Surprises Act 
The No Surprises Act (the ‘‘Act’’) 1744 amends the PHSA, ERISA, 

and the Code to provide generally that if a group health plan pro-
vides or covers benefits with respect to services in an emergency 
department of a hospital or with respect to emergency services in 
a freestanding emergency department, the plan or issuer must 
cover emergency services in accordance with certain require-
ments.1745 The Act generally expands restrictions on certain billing 
and charging practices. 

In addition, the Act provides certain requirements related to the 
provision of emergency services. For example: 

• The plan or coverage must cover emergency services (as 
defined) whether the health care provider is a participating 
provider or a participating emergency facility, with respect to 
such services; 

• Emergency services provided by a nonparticipating pro-
vider must be provided without imposing any pre-authorization 
requirement on services or any limitation in coverage that is 
more restrictive than the requirements or limitations that 
apply to emergency services provided by participating pro-
viders; 

• The cost-sharing requirement must not be greater for a 
non-participating provider (or emergency facility) than would 
apply if a participating provider (or emergency facility) were 
providing the service; 

• Any cost-sharing payments made by the participant or 
beneficiary with respect to such emergency services must be 
counted toward any in-network deductible or out-of-pocket 
maximums applied under the plan or coverage, respectively, 
(and such in-network deductible and out-of-pocket maximums 
must be applied) in the same manner as if such cost-sharing 
payments were made with respect to emergency services fur-
nished by a participating provider or a participating emergency 
facility; and 

• The plan or coverage must provide such emergency serv-
ices without regard to any other term or condition of such plan 
or coverage (other than exclusion or coordination of benefits, or 
an affiliation or waiting period, otherwise permitted,1746 and 
other than applicable cost-sharing). 

The Act also imposes certain requirements related to the provi-
sion of non-emergency services covered by a group health plan fur-
nished to a participant or beneficiary of such plan performed by 
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1747 Sec. 9816 or 9817, or sec. 2799A–1 or 2799A–2 of the PHSA. 
1748 Sec. 716 or 717 of ERISA. 
1749 Sec. 9816 or 9817, or sec. 2799A–1 or 2799A–2 of the PHSA. 
1750 Sec. 716 or 717 of ERISA. 
1751 The annual deductible is defined in section 223(c)(2)(A)(i). 

nonparticipating providers at certain participating facilities. For 
example: 

• The plan may not impose a cost-sharing requirement for 
non-emergency items or services that is greater than the cost- 
sharing requirement that would apply under the plan had 
those items or services been furnished by a participating pro-
vider; 

• The plan must calculate the cost-sharing requirement as if 
the total amount that would have been charged for the items 
and services by the participating provider were equal to the 
recognized amount for such items and services, plan, and year; 

• Not later than 30 calendar days after the bill for such 
items or services is transmitted by the provider, the plan must 
send the provider an initial payment or notice of denial of the 
payment; 

• The plan must pay a total plan payment directly, in ac-
cordance with the applicable timing requirement, to the pro-
vider furnishing such items and services to the participant or 
beneficiary that is, with application of the initial payment de-
scribed above, equal to the amount by which the out-of-net-
work rate for such items and services exceeds the cost sharing 
amount imposed under the plan for such items and services; 
and 

• The plan must count any cost-sharing payments made by 
the participant or beneficiary (and must apply any in-network 
deductible and out-of-pocket maximum) with respect to such 
items and services that are furnished in the same manner as 
if the cost-sharing payments were with respect to items and 
services furnished by a participating provider. 

Health savings accounts 
Under the provision, an individual does not fail to be treated as 

an individual eligible to participate in an HSA merely because the 
individual receives benefits for medical care subject to and in ac-
cordance with the applicable provisions of the Code, the PHSA 1747 
or ERISA,1748 relating to preventing surprise medical billing, or 
any State law providing similar protections to such individual. 

High deductible health plan 
Under the provision, a plan does not fail to be treated as a high 

deductible health plan by reason of providing benefits for medical 
care in accordance with the applicable provisions of the Code, the 
PHSA 1749 or ERISA 1750 or any State law providing similar protec-
tions to individuals, prior to the satisfaction of the annual deduct-
ible.1751 
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1752 Sec. 213. The threshold was amended by the Patient Protection and Affordable Care Act 
(Pub. L. No. 111–148). For taxable years beginning after December 31, 2012, the threshold was 
10 percent for regular tax purposes and AMT purposes. A temporary special rule applied in the 
case of a taxpayer who attained age 65 (or, in the case of a married taxpayer, if either the tax-
payer or the taxpayer’s spouse attained age 65) before the close of the taxable year, in which 
case the threshold was 7.5 percent for regular tax purposes. The 2017 Tax Act (Pub. L. No. 115– 
97) reduced the floor to 7.5 percent for all taxpayers for taxable years beginning after December 
31, 2016, and ending before January 1, 2019. The Taxpayer Certainty and Disaster Tax Relief 
Act of 2019 (Pub. L. No. 116–94) extended the reduction of the floor to 7.5 percent for all tax-
payers for taxable years ending after December 31, 2018 and beginning before January 1, 2021. 

Effective Date 

The amendments relating to health savings accounts and high 
deductible health plans apply for plan years beginning on or after 
January 1, 2022. 

DIVISION EE—TAXPAYER CERTAINTY AND DISASTER 
TAX RELIEF ACT OF 2020 

TITLE I—EXTENSION OF CERTAIN EXPIRING 
PROVISIONS 

Subtitle A—Certain Provisions Made Permanent 

1. Reduction in medical expense deduction floor (sec. 101 of 
the Act and sec. 213 of the Code) 

Present Law 

For taxable years beginning before January 1, 2021, individuals 
may claim an itemized deduction for unreimbursed medical ex-
penses paid during the taxable year, but only to the extent that the 
expenses exceed 7.5 percent of adjusted gross income (‘‘AGI’’) for 
purposes of regular tax and the alternative minimum tax 
(‘‘AMT’’).1752 For taxable years beginning after December 31, 2020, 
the 7.5-percent threshold is increased to 10 percent. 

Explanation of Provision 

The provision permanently reduces the threshold for deducting 
medical expenses to 7.5 percent of AGI. The 7.5-percent threshold 
applies for purposes of regular tax as well as the AMT. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2020. 

2. Energy efficient commercial buildings deduction (sec. 102 
of the Act and sec. 179D of the Code) 

Present Law 

In general 
Section 179D permits a taxpayer an immediate deduction equal 

to energy-efficient commercial building property expenditures made 
by the taxpayer. Energy-efficient commercial building property is 
defined as property (1) which is installed on or in any building lo-
cated in the United States that is within the scope of Standard 
90.1–2007 of the American Society of Heating, Refrigerating, and 
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1753 See IRS Notice 2006–52, 2006–1 C.B. 1175, June 2, 2006; IRS Notice 2008–40, 2008–14 
I.R.B. 725 March 11, 2008. 

1754 The IRS has specified that only a ‘‘qualified individual’’ (as defined in section 5.05 of IRS 
Notice 2008–52) can certify that energy efficient building property has met the requirements of 
the section 179D deduction. A qualified individual is an individual who (1) is not related (within 
the meaning of section 45(e)(4)) to the taxpayer claiming the deduction under section 179D; (2) 
is an engineer or contractor that is properly licensed as a professional engineer or contractor 
in the jurisdiction in which the building is located; and (3) has represented in writing to the 
taxpayer that the qualified individual has the requisite qualifications to provide the certification 
required or to perform the inspection and testing required by IRS Notice 2008–40. 

Air Conditioning Engineers and the Illuminating Engineering Soci-
ety of North America (‘‘ASHRAE/IESNA’’), (2) which is installed as 
part of (i) the interior lighting systems, (ii) the heating, cooling, 
ventilation, and hot water systems, or (iii) the building envelope, 
and (3) which is certified as being installed as part of a plan de-
signed to reduce the total annual energy and power costs with re-
spect to the interior lighting systems, heating, cooling, ventilation, 
and hot water systems of the building by 50 percent or more in 
comparison to a reference building which meets the minimum re-
quirements of Standard 90.1–2007 (as in effect before the date of 
the adoption of ASHRAE/IESNA Standard 90.1–2010). For each 
building, the deduction is limited to an amount equal to $1.80 per 
square foot of the property for which such expenditures are made. 
The deduction is allowed in the year in which the property is 
placed in service. 

Certain certification requirements must be met in order to qual-
ify for the deduction. The Secretary, in consultation with the Sec-
retary of Energy, will promulgate regulations that describe meth-
ods of calculating and verifying energy and power costs using quali-
fied computer software based on the provisions of the 2005 Cali-
fornia Nonresidential Alternative Calculation Method Approval 
Manual. 

The Secretary is granted authority to prescribe procedures for 
the inspection and testing for compliance of buildings that are com-
parable, given the difference between commercial and residential 
buildings, to the requirements in the Mortgage Industry National 
Accreditation Procedures for Home Energy Rating Systems.1753 In-
dividuals qualified to determine compliance shall only be those rec-
ognized by one or more organizations certified by the Secretary for 
such purposes.1754 

For energy-efficient commercial building property expenditures 
made by a Federal, state, or local government or a political subdivi-
sion thereof, such as a public school, the deduction may be allo-
cated to the person primarily responsible for designing the energy 
efficient commercial building property in lieu of the government or 
political subdivision thereof. 

If a deduction is allowed under this section, the basis of the prop-
erty is reduced by the amount of the deduction. 

The deduction applies to property placed in service prior to Janu-
ary 1, 2018. 

Partial allowance of deduction 

System-specific deductions 
In the case of a building that does not meet the overall building 

requirement of 50-percent energy savings, a partial deduction is al-
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1755 Ibid. 
1756 IRS Notice 2008–40, supra, set a target of a 10-percent reduction in total energy and 

power costs with respect to the building envelope, and 20 percent each with respect to the inte-
rior lighting system and the heating, cooling, ventilation and hot water systems. IRS Notice 
2012–26 (2012–17 I.R.B. 847, April 23, 2012) established new targets of 10-percent reduction 
in total energy and power costs with respect to the building envelope, 25 percent with respect 
to the interior lighting system and 15 percent with respect to the heating, cooling, ventilation 
and hot water systems, effective beginning March 12, 2012. The targets from Notice 2008–40 
may be used until December 31, 2013, but the targets of Notice 2012–26 apply thereafter. 

lowed with respect to each separate building system that comprises 
energy efficient property and which is certified by a qualified indi-
vidual 1755 as meeting or exceeding the applicable system-specific 
savings targets established by the Secretary. The applicable sys-
tem-specific savings targets to be established by the Secretary are 
those that would result in a total annual energy savings with re-
spect to the whole building of 50 percent, if each of the separate 
systems met the system specific target. The separate building sys-
tems are (1) the interior lighting system, (2) the heating, cooling, 
ventilation and hot water systems, and (3) the building envelope. 
The maximum allowable deduction is $0.60 per square foot for each 
separate system. 

Interim rules for lighting systems 
In general, in the case of system-specific partial deductions, no 

deduction is allowed until the Secretary establishes system-specific 
targets.1756 However, in the case of lighting system retrofits, until 
such time as the Secretary issues final regulations, the system-spe-
cific energy savings target for the lighting system is deemed to be 
met by a reduction in lighting power density of 40 percent (50 per-
cent in the case of a warehouse) of the minimum requirements in 
Table 9.3.1.1 or Table 9.3.1.2 of ASHRAE/IESNA Standard 90.1– 
2007. Also, in the case of a lighting system that reduces lighting 
power density by 25 percent, a partial deduction of 30 cents per 
square foot is allowed. A pro-rated partial deduction is allowed in 
the case of a lighting system that reduces lighting power density 
between 25 percent and 40 percent. Certain lighting level and 
lighting control requirements must also be met in order to qualify 
for the partial lighting deductions under the interim rule. 

Explanation of Provision 

The provision adds an inflation adjustment, updates the stand-
ards, and makes the energy efficient commercial buildings deduc-
tion permanent. The inflation adjustment uses calendar year 2019 
as the base year. 

The building standard is updated from ASHRAE/IESNA stand-
ard 90.1–2007 to the most recent ASHRAE/IESNA standard 90.1 
that has been published, and affirmed by the Secretary in consulta-
tion with Secretary of Energy, at least two years prior to the date 
that construction begins on the property for which the deduction 
will be claimed. Similarly, the provision requires that the Treasury 
regulations based on the provisions of the 2005 California Nonresi-
dential Alternative Calculation Method Approval Manual be up-
dated to conform with the most recent such manual as in effect, 
and affirmed by the Secretary in consultation with the Secretary 
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1757 Sec. 25A. 
1758 Sec. 222. 

of Energy, at least two years prior to the date that construction be-
gins on the property for which the deduction will be claimed. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2020. 

3. Benefits provided to volunteer firefighters and emergency 
medical responders (sec. 103 of the Act and sec. 139B of 
the Code) 

Present Law 

Background for this provision may be found above in the section 
describing section 301 of the SECURE Act (Division O of Pub. L. 
No. 116–94) in Part Three of this document. 

Explanation of Provision 

The provision makes permanent the income exclusions for quali-
fied State or local tax benefits and qualified payments provided to 
members of qualified volunteer emergency response organizations. 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2020. 

4. Lifetime learning credit (sec. 104 of the Act and secs. 25A 
and 222 of the Code) 

Present Law 

A variety of provisions offer tax benefits to taxpayers for edu-
cation expenses. These provisions include tax benefits for current 
expenses, such as the American Opportunity credit and the Life-
time Learning credit 1757, as well as the above-the-line deduction 
for certain higher education expenses.1758 For each taxable year, a 
taxpayer may claim either the American Opportunity credit and 
the Lifetime Learning credit or an above-the-line deduction for 
qualified higher education expenses. 

American Opportunity credit 
The American Opportunity credit is a credit of up to $2,500 per 

eligible student per year for qualified tuition and related expenses 
paid for each of the first four years of the student’s post-secondary 
education in a degree or certificate program. The amount of the 
credit is 100 percent on the first $2,000 of qualified tuition and re-
lated expenses, and 25 percent on the next $2,000 of qualified tui-
tion and related expenses. 

Qualified tuition and related expenses generally include tuition, 
fees, and course materials required for enrollment or attendance of 
the taxpayer, the taxpayer’s spouse, or any dependent of the tax-
payer at an eligible institution. They do not include student activ-
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1759 Qualified tuition and related expenses for the lifetime learning credit generally include 
tuition and fees required for enrollment or attendance of the taxpayer, the taxpayer’s spouse, 
or any dependent of the taxpayer at an eligible institution. However, unlike the American oppor-
tunity credit, they do not include course materials. 

1760 Sec. 25A. The Lifetime Learning credit may be claimed against a taxpayer’s AMT liability. 
1761 For tax year 2021, the AGI amount used by joint filers to determine the reduction in the 

Lifetime Learning Credit is $119,000. 

ity fees, other fees and expenses unrelated to an individual’s aca-
demic course of instruction, or expenses with respect to a course of 
education involving sports, games, or hobbies that is not part of the 
individual’s degree program. In addition, an eligible student must 
be carrying at least half the normal work load for the course of 
study being pursued. 

The credit that a taxpayer may otherwise claim is phased out 
ratably for taxpayers with modified AGI between $80,000 and 
$90,000 ($160,000 and $180,000 for married taxpayers filing a joint 
return). The credit may be claimed against a taxpayer’s AMT liabil-
ity. 

Forty percent of a taxpayer’s otherwise allowable modified credit 
is refundable. A refundable credit is a credit which, if the amount 
of the credit exceeds the taxpayer’s Federal income tax liability, the 
excess is payable to the taxpayer. 

Lifetime Learning credit 
Taxpayers may be eligible to claim a nonrefundable credit, the 

Lifetime Learning credit, against Federal income taxes equal to 20 
percent of qualified tuition and related expenses 1759 incurred dur-
ing the taxable year on behalf of the taxpayer, the taxpayer’s 
spouse, or any dependents.1760 Up to $10,000 of qualified tuition 
and related expenses per taxpayer return are eligible for the Life-
time Learning credit (i.e., the maximum credit per taxpayer return 
is $2,000). 

A taxpayer may claim the Lifetime Learning credit for an unlim-
ited number of taxable years and the maximum amount of the Life-
time Learning credit that may be claimed on a taxpayer’s return 
does not vary based on the number of students in the taxpayer’s 
family. The Lifetime Learning credit amount that a taxpayer may 
otherwise claim is phased out ratably for taxpayers with modified 
AGI between $59,000 and $69,000 ($118,000 and $138,000 for mar-
ried taxpayers filing a joint return) in 2020.1761 

The Lifetime Learning credit is available in the taxable year the 
expenses are paid, subject to the requirement that the education is 
furnished to the student during that year or during an academic 
period beginning during the first three months of the next taxable 
year. Qualified tuition and related expenses paid with the proceeds 
of a loan generally are eligible for the Lifetime Learning credit. 
However, repayment of a loan is not a qualified tuition expense. 

A taxpayer may claim the Lifetime Learning credit with respect 
to a student who is not the taxpayer or the taxpayer’s spouse (e.g., 
in cases in which the student is the taxpayer’s child) only if the 
taxpayer claims the student as a dependent for the taxable year for 
which the credit is claimed. If a student is claimed as a dependent 
by a parent or other taxpayer, the student may not claim the Life-
time Learning credit for that taxable year on the student’s own tax 
return. If a parent (or other taxpayer) claims a student as a de-
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1762 Sec. 222. 
1763 Notwithstanding that the exemption amount is zero for taxable years beginning after De-

cember 31, 2017, and before January 1, 2026, the reduction of the exemption amount to zero 
is not taken into account in determining whether a deduction for a personal exemption is still 
allowed or allowable. Sec. 151(d)(5)(B). 

1764 The deduction generally is not available for expenses with respect to a course or education 
involving sports, games, or hobbies, and is not available for student activity fees, athletic fees, 
insurance expenses, or other expenses unrelated to an individual’s academic course of instruc-
tion. Secs. 222(d)(1) and 25A(f). 

1765 Secs. 222(d)(6) and 6050S. 

pendent, any qualified tuition and related expenses paid by the 
student are treated as paid by the parent (or other taxpayer) for 
purposes of the provision. 

A taxpayer may claim the Lifetime Learning credit for a taxable 
year with respect to one or more students, even though the tax-
payer also claims an American Opportunity tax credit for that 
same taxable year with respect to other students. If, for a taxable 
year, a taxpayer claims an American Opportunity tax credit with 
respect to a student, then the Lifetime Learning credit is not avail-
able with respect to that same student for that year (although the 
Lifetime Learning credit may be available with respect to that 
same student for other taxable years). As with the American Op-
portunity tax credit, a taxpayer may not claim the Lifetime Learn-
ing credit and also claim a deduction for qualified tuition and re-
lated expenses. 

Deduction for qualified tuition and related expenses 
A taxpayer is allowed a deduction for qualified tuition and re-

lated expenses for higher education paid by the taxpayer during 
the taxable year.1762 The deduction is allowed in computing AGI. 
The term qualified tuition and related expenses is defined in the 
same manner as for the American Opportunity and Lifetime Learn-
ing credits, and includes tuition and fees required for the enroll-
ment or attendance of the taxpayer, the taxpayer’s spouse, or any 
dependent of the taxpayer with respect to whom the taxpayer is al-
lowed a deduction for a personal exemption,1763 at an eligible insti-
tution of higher education for courses of instruction of such indi-
vidual at such institution.1764 The expenses must be in connection 
with enrollment at an institution of higher education during the 
taxable year, or with an academic period beginning during the tax-
able year or during the first three months of the next taxable year. 
The deduction is not available for tuition and related expenses paid 
for elementary or secondary education. 

The maximum deduction is $4,000 for a taxpayer whose AGI for 
the taxable year does not exceed $65,000 ($130,000 in the case of 
a joint return), or $2,000 for an individual whose AGI does not ex-
ceed $80,000 ($160,000 in the case of a joint return). No deduction 
is allowed for a taxpayer whose AGI exceeds the relevant AGI limi-
tations, for a married individual who does not file a joint return, 
or for an individual with respect to whom a personal exemption de-
duction is allowable to another taxpayer for the taxable year. Gen-
erally, no deduction is allowed unless the taxpayer receives a payee 
statement furnished by the eligible institution of higher education 
or other entity subject to reporting that reports qualified tuition 
and related expenses.1765 
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1766 Secs. 222(d)(1) and 25A(g)(2). 
1767 Sec. 222(c). These reductions are the same as those that apply to the American Oppor-

tunity and Lifetime Learning credits. 
1768 Sec. 222. 
1769 Sec. 45G(a) and (f). An eligible taxpayer generally claims the railroad track maintenance 

credit by filing Form 8900, Qualified Railroad Track Maintenance Credit. If a taxpayer’s only 
source of the credit is a partnership or S corporation, the taxpayer may report the credit directly 
on Form 3800, General Business Credit (see Part III, line 4g). 

The amount of qualified tuition and related expenses must be re-
duced by certain scholarships, educational assistance allowances, 
and other amounts paid for the benefit of such individual,1766 and 
by the amount of such expenses taken into account for purposes of 
determining any exclusion from gross income of: (1) income from 
certain U.S. savings bonds used to pay higher education tuition 
and fees; and (2) income from a Coverdell education savings ac-
count.1767 Additionally, such expenses must be reduced by the 
earnings portion (but not the return of principal) of distributions 
from a qualified tuition program if an exclusion under section 529 
is claimed with respect to expenses eligible for the qualified tuition 
deduction. No deduction is allowed for any expense for which a de-
duction is otherwise allowed or with respect to a student for whom 
an American Opportunity credit or a Lifetime Learning credit is 
elected for such taxable year. 

The deduction for qualified tuition and expenses is not available 
for taxable years beginning after December 31, 2020. 

Explanation of Provision 

The provision increases the income threshold for claiming the 
Lifetime Learning credit to $80,000 of modified AGI (or $160,000 
for married taxpayers filing jointly). The credit phases out between 
$80,000 and $90,000 of modified AGI (or $160,000 and $180,000 for 
married taxpayers filing jointly). 

The provision also repeals the deduction for qualified tuition and 
related expenses for higher education paid by the individual during 
the taxable year.1768 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2020. 

5. Railroad track maintenance credit (sec. 105 of the Act and 
sec. 45G of the Code) 

Present Law 

In general 
A business tax credit is allowed for 50 percent of qualified rail-

road track maintenance expenditures paid or incurred by an eligi-
ble taxpayer during taxable years beginning before January 1, 2023 
(the ‘‘railroad track maintenance credit’’ or ‘‘credit’’).1769 For pur-
poses of calculating the credit, all members of a controlled group 
of corporations or a group of businesses under common control are 
treated as a single taxpayer, and each member’s credit is deter-
mined on a proportionate basis to each member’s share of the ag-
gregate qualified railroad track maintenance expenditures taken 
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1770 Sec. 45G(e)(2) and Treas. Reg. sec. 1.45G–1(f). See also Notice 2013–20, 2013–15 I.R.B. 
902, April 8, 2013; and Field Attorney Advice 20151601F, December 19, 2014. 

1771 Sec. 38(c)(4). 
1772 Double track is treated as multiple lines of railroad track, rather than as a single line 

of railroad track (i.e., one mile of single track is one mile, but one mile of double track is two 
miles). Treas. Reg. sec. 1.45G–1(b)(9). 

1773 A Class II or Class III owns railroad track if the railroad track is subject to the allowance 
for depreciation under section 167 by such Class II or Class III railroad. Treas. Reg. sec. 1.45G– 
1(b)(2). Railroad track generally has a seven-year MACRS recovery period. Sec. 168(e)(3)(C)(i) 
and asset class 40.4 of Rev. Proc. 87–56, 1987–2 C.B. 674. Alternatively, railroad structures and 
similar improvements (e.g., bridges, elevated structures, fences, etc.) generally have a 20-year 
MACRS recovery period (see asset class 40.2 of Rev. Proc. 87–56), while railroad grading and 
tunnel bores have a 50-year recovery period (see sec. 168(c)). The term ‘‘railroad grading or tun-
nel bore’’ means all improvements resulting from excavations (including tunneling), construction 
of embankments, clearings, diversions of roads and streams, sodding of slopes, and from similar 
work necessary to provide, construct, reconstruct, alter, protect, improve, replace, or restore a 
roadbed or right-of-way for railroad track. Sec. 168(e)(4). 

1774 Sec. 45G(b)(1). 
1775 Treas. Reg. sec. 1.45G–1(c)(2)(iii). 
1776 Sec. 45G(b)(2). See also Treas. Reg. sec. 1.45G–1(d). 
1777 An assignor must file Form 8900 with its timely filed (including extensions) Federal in-

come tax return for the taxable year for which it assigns any mile of eligible railroad track, even 
if it is not itself claiming the railroad track maintenance credit for that taxable year. Treas. 
Reg. sec. 1.45G–1(d)(4). Both the assignor and the assignee must attach a statement to Form 
8900 detailing the information required by Treas. Reg. sec. 1.45G–1(d)(4). 

1778 Further Consolidated Appropriates Act of 2020, Pub. L. No. 116–94, Division Q, Title I, 
Subtitle B, sec. 112(b), December 20, 2019. 

1779 The Surface Transportation Board currently classifies a Class I railroad as a carrier with 
annual operating revenue of $504,803,294 or more ($489,935,956 or more for 2018). See the Sur-
face Transportation Board Railroad Revenue Deflator Factors, available at https://prod.stb.gov/ 
reports-data/economic-data/railroad-revenue-deflator-factors/. The seven Class I railroads are 
BNSF Railway Company, Canadian National Railway (Grand Trunk Corporation), Canadian Pa-

Continued 

into account by the group for the credit.1770 The credit may reduce 
a taxpayer’s tax liability below its tentative minimum tax.1771 

Limitation 
The railroad track maintenance credit is limited to the product 

of $3,500 times the number of miles of railroad track 1772 (1) owned 
or leased by an eligible taxpayer as of the close of its taxable 
year,1773 and (2) assigned to the eligible taxpayer by a Class II or 
Class III railroad that owns or leases such track at the close of the 
taxable year.1774 Amounts that exceed the limitation are not car-
ried over to another taxable year.1775 

Assignments 
Each mile of railroad track may be taken into account only once, 

either by the owner of such mile or by the owner’s assignee, in com-
puting the per-mile limitation.1776 Any assignment of a mile of rail-
road track may be made only once per taxable year of the Class 
II or Class III railroad, and is treated as made of the close of such 
taxable year.1777 Such assignment is taken into account for the tax-
able year of the assignee that includes the date that such assign-
ment is treated as effective. However, assignments, including re-
lated expenditures paid or incurred, for a taxable year beginning 
on or after January 1, 2018, and ending before January 1, 2020, 
are treated as effective as of the close of such taxable year if made 
pursuant to a written agreement entered into no later than March 
19, 2020.1778 

Eligible taxpayer 
An eligible taxpayer means any Class II or Class III railroad, 

and any person (including a Class I railroad 1779) who transports 
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cific (Soo Line Corporation), CSX Transportation, Kansas City Southern Railway Company, Nor-
folk Southern Combined Railroad Subsidiaries, and Union Pacific Railroad Company. See the 
U.S. Department of Transportation Federal Railroad Administration Freight Rail Overview, 
available at https://railroads.dot.gov/rail-network-development/freight-rail-overview. 

1780 Rail facilities of a Class II or Class III railroad are railroad yards, tracks, bridges, tun-
nels, wharves, docks, stations, and other related assets that are used in the transport of freight 
by a railroad and owned or leased by that railroad. Treas. Reg. sec. 1.45G–1(b)(6). 

1781 Railroad-related property is property that is unique to railroads and provided directly to 
a Class II or Class III railroad. See Treas. Reg. sec. 1.45G–1(b)(7) for a detailed description. 

1782 Railroad-related services are services that are provided directly to, and are unique to, a 
railroad and that relate to railroad shipping, loading and unloading of railroad freight, or re-
pairs of rail facilities or railroad-related property. See Treas. Reg. sec. 1.45G–1(b)(8) for a de-
tailed description. 

1783 Sec. 45G(c). 
1784 Sec. 45G(e)(1) and Treas. Reg. sec. 1.45G–1(b)(1). The Surface Transportation Board cur-

rently classifies a Class II railroad as a carrier with annual operating revenue of $40,384,263 
or more, but less than $504,803,294 ($39,194,876 or more, but less than $489,935,956, for 2018), 
and a Class III railroad as a carrier with annual operating revenue of less than $40,384,263 
(less than $39,194,876 for 2018). See the Surface Transportation Board Railroad Revenue 
Deflator Factors, available at https://prod.stb.gov/reports-data/economic-data/railroad-revenue- 
deflator-factors/. 

1785 All or some of the qualified railroad track maintenance expenditures may be required to 
be capitalized under section 263(a) as a tangible or intangible asset. See, e.g., Treas. Reg. sec. 
1.263(a)–4(d)(8), which requires the capitalization of amounts paid or incurred by a taxpayer to 
produce or improve real property owned by another (except to the extent the taxpayer is selling 
services at fair market value to produce or improve the real property) if the real property can 
reasonably be expected to produce significant economic benefits for the taxpayer. The basis of 
the tangible or intangible asset includes the capitalized amount of the qualified railroad track 
maintenance expenditures. Treas. Reg. sec. 1.45G–1(e)(1). Note that for purposes of Treas. Reg. 
sec. 1.263(a)–4(d)(8), real property includes property that is affixed to real property and that 
will ordinarily remain affixed for an indefinite period of time. Treas. Reg. sec. 1.263(a)– 
4(d)(8)(iii). Intangible assets described in Treas. Reg. sec. 1.263(a)–4(d)(8) are generally depre-
ciable ratably over 25 years. See Treas. Reg. sec. 1.167(a)–3. 

1786 Sec. 45G(d); Treas. Reg. sec. 1.45G–1(b)(5). 
1787 Treas. Reg. sec. 1.45G–1(c)(3)(ii). 
1788 Treas. Reg. sec. 1.45G–1(c)(3). 

property using the rail facilities 1780 of a Class II or Class III rail-
road or who furnishes railroad-related property 1781 or services 1782 
to a Class II or Class III railroad, but only with respect to miles 
of railroad track assigned to such person by such railroad under 
the provision.1783 

The terms Class II or Class III railroad have the meanings given 
by the Surface Transportation Board without regard to the con-
trolled group rules under section 45G(e)(2).1784 

Qualified railroad track maintenance expenditures 
Qualified railroad track maintenance expenditures are defined as 

gross expenditures (whether or not otherwise chargeable to capital 
account 1785) for maintaining railroad track (including roadbed, 
bridges, and related track structures) owned or leased as of Janu-
ary 1, 2015, by a Class II or Class III railroad, determined without 
regard to any consideration for such expenditure given by the Class 
II or Class III railroad which made the assignment of such 
track.1786 However, consideration received directly or indirectly 
from persons other than the Class II or Class III railroad does re-
duce the amount of qualified railroad track maintenance expendi-
tures.1787 Any amount that an assignee pays an assignor in ex-
change for an assignment of one or more miles of eligible railroad 
is treated as qualified railroad track maintenance expenditures 
paid or incurred by the assignee at the time and to the extent the 
assignor pays or incurs qualified railroad track maintenance ex-
penditures.1788 
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1789 Sec. 45G(e)(3). See also sec. 1016(a)(29) and Treas. Reg. Sec. 1.45G–1(e). 
1790 Treas. Reg. sec. 1.45G–1(e)(2). 
1791 Ibid. 
1792 Sec. 263A. Note that a taxpayer that meets the gross receipts test of section 448(c) is gen-

erally exempt from the application of section 263A. See sec. 263A(i). The gross receipts test looks 
to whether the average annual gross receipts for the three-taxable-year period ending with the 
prior taxable year is under a threshold amount ($26 million for 2020). See sec. 448(c) and Rev. 
Proc. 2019–44, 2019–47 I.R.B. 1093. 

1793 See Treas. Reg. sec. 1.263A–12. 

Basis adjustment 
Basis of the railroad track must be reduced (but not below zero) 

by an amount equal to 100 percent of the taxpayer’s qualified rail-
road track maintenance tax credit determined for the taxable 
year.1789 The basis reduction is taken into account before the de-
preciation deduction with respect to such railroad track is deter-
mined for the taxable year for which the railroad track mainte-
nance credit is allowable.1790 If all or some of the qualified railroad 
track maintenance expenditures paid or incurred by an eligible tax-
payer during the taxable year is capitalized under section 263(a) to 
more than one asset, whether tangible or intangible, the reduction 
to the basis of these assets is allocated among each of the assets 
subject to the reduction in proportion to the unadjusted basis of 
each asset at the time the qualified railroad track maintenance ex-
penditures are paid or incurred during that taxable year.1791 

Explanation of Provision 

The provision makes the credit permanent and reduces the credit 
to 40 percent of qualified railroad track maintenance expenditures 
paid or incurred by an eligible taxpayer during taxable years begin-
ning on or after January 1, 2023. 

Effective Date 

The provision applies to taxable years ending after the date of 
enactment (December 27, 2020). 

6. Provisions related to beer, wine, and distilled spirits 
(secs. 106–110 of the Act and sec. 263A, sec. 5001, sec. 
5041, sec. 5051, new sec. 5067, sec. 5212, sec. 5415, sec. 
5555, new sec. 6038E, and sec. 7652 of the Code) 

Production period for beer, wine, and distilled spirits 

Present Law 

The uniform capitalization (‘‘UNICAP’’) rules require certain di-
rect and indirect costs allocable to real property or tangible per-
sonal property produced by the taxpayer to be included in either 
inventory costs or capitalized into the basis of such property, as ap-
plicable. For real or personal property acquired by the taxpayer for 
resale, section 263A generally requires certain direct and indirect 
costs allocable to such property to be included in inventory.1792 

In the case of interest expense, the UNICAP rules apply only to 
interest paid or incurred during the property’s production pe-
riod 1793 and that is allocable to property produced by the taxpayer 
which (1) is either real property or property with a class life of at 
least 20 years, (2) has an estimated production period exceeding 
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1794 Sec. 263A(f). 
1795 In the case of tangible personal property, the production period begins on the first date 

the taxpayer’s accumulated production expenditures, including planning and design expendi-
tures, are at least five percent of the taxpayer’s total estimated accumulated production expendi-
tures for the property unit. Treas. Reg. sec. 1.263A–12(c)(3). Thus, the production period may 
begin before physical production activity has commenced. See Treas. Reg. sec. 1.263A–12(c)(3). 
For example, in the case of the beer, wine, and distilled spirits industries, the production period 
may include time spent planning and designing ingredients, production space, or production per-
sonnel. 

1796 Sec. 263A(f)(5)(B). The production period for a unit of property produced for sale ends on 
the date that the unit is ready to be held for sale and all production activities reasonably ex-
pected to be undertaken by, or for, the taxpayer or a related person are complete. Treas. Reg. 
sec. 1.263A–12(d)(1). 

1797 As defined in section 5052(a). 
1798 As defined in section 5041(a). 
1799 As defined in section 5002(a)(8), except such spirits that are unfit for use for beverage 

purposes. 

two years, or (3) has an estimated production period exceeding one 
year and a cost exceeding $1,000,000.1794 The production period 
with respect to any property is the period beginning on the date on 
which production of the property begins,1795 and, except as de-
scribed below, ending on the date on which the property is ready 
to be placed in service or held for sale.1796 

For interest costs paid or accrued after December 31, 2017, and 
before January 1, 2021, the aging period for beer,1797 wine,1798 or 
distilled spirits 1799 is excluded from the production period as deter-
mined for purposes of the UNICAP interest capitalization rules. 
Thus, producers of beer, wine, or distilled spirits (other than spirits 
unfit for beverage purposes) are able to deduct interest expenses 
(subject to any other applicable limitation) attributable to the aging 
period of beer, wine, or distilled spirits. In the case of interest costs 
paid or accrued after December 31, 2020, the production period as 
determined for purposes of the UNICAP interest capitalization 
rules will include the aging period for beer, wine, or distilled spir-
its. 

Explanation of Provision 

The provision makes permanent the exclusion of the aging period 
for beer, wine, or distilled spirits from the production period as de-
termined for purposes of the UNICAP interest capitalization rules. 

Effective Date 

The provision applies to interest costs paid or accrued after De-
cember 31, 2020. 

Reduced rate of excise tax on beer, refunds in lieu of re-
duced rates for beer produced outside the United States, 
and other provisions related to beer 

Present Law 

In general 
Federal excise taxes are imposed at different rates on distilled 

beer, wine, and distilled spirits and are imposed on these products 
when produced or imported. Generally, these excise taxes are ad-
ministered and enforced by the Alcohol and Tobacco Tax and Trade 
Bureau (the ‘‘TTB’’), except the taxes on imported bottled beer, 
wine, and distilled spirits are collected by the Customs and Border 
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1800 Treasury Order 100–16 (May 15, 2003). Bulk (non-bottled) beer, wine, and distilled spirits 
may be imported and transferred in bond free of tax. See secs. 5232, 5364, and 5418. TB collects 
tax on such items when they are removed from bond. 

1801 Sec. 5053. 
1802 Sec. 5051. One barrel is equal to 31 gallons of beer. 
1803 Sec. 5051(a)(2). 
1804 The term ‘‘controlled group’’ has the meaning assigned to it by section 1563(a), except that 

the phrase ‘‘more than 50 percent’’ is substituted for the phrase ‘‘at least 80 percent’’ in each 
place it appears in section 1563(a). 

Protection Bureau (the ‘‘CBP’’) of the Department of Homeland Se-
curity (under delegation by the Secretary).1800 

Liability for the excise tax on beer arises when the alcohol is pro-
duced or imported but is not payable until the beer is removed 
from the brewery or customs custody for consumption or sale. Gen-
erally, beer may be transferred between commonly owned brew-
eries without payment of tax; however, tax liability follows these 
products. Imported bulk beer may be released from customs cus-
tody without payment of tax and transferred in bond to a brewery, 
which becomes liable for the tax on such beer. Beer may be ex-
ported without payment of tax and may be withdrawn from a brew-
ery without payment of tax or free of tax for certain authorized 
uses, including industrial uses and non-beverage uses.1801 

Temporary reduced rates 
Notwithstanding the temporary rates for calendar years 2018, 

2019, and 2020 described below, the rate of tax on beer is $18 per 
barrel.1802 Small brewers are eligible for a reduced tax rate of $7 
per barrel on the first 60,000 barrels of beer domestically produced 
and removed each year.1803 Small brewers are brewers producing 
not more than two million barrels of beer during a calendar year. 
The lower rates for small producers reduce the effective per-gallon 
tax rate from approximately 58 cents per gallon to approximately 
22.6 cents per gallon for this beer. 

In the case of a controlled group, the two million barrel limita-
tion for small brewers is applied to the controlled group,1804 and 
the 60,000 barrels eligible for the reduced rate of tax are appor-
tioned among the brewers that are component members of such 
group. Additionally, two or more entities (whether or not under 
common control) that produce beer marketed under a similar 
brand, license, franchise, or other arrangement are treated as a 
single taxpayer (the ‘‘beer single taxpayer rule’’). 

Individuals may produce limited quantities of beer for personal 
or family use without payment of tax during each calendar year. 
The limit is 200 gallons per calendar year for households of two or 
more adults and 100 gallons per calendar year for single-adult 
households. 

Temporary reduced rates 
For calendar years 2018, 2019, and 2020, the rate of tax on beer 

is temporarily lowered to $16 per barrel on the first six million bar-
rels brewed by the brewer or imported by the importer. For an im-
porter to receive the tax benefit, the importer must be an electing 
importer and the barrels of beer must be assigned to the importer 
by the person producing the beer. In general, in the case of a con-
trolled group of brewers, the six million barrel limitation is applied 
and apportioned at the level of the controlled group. Beer brewed 
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1805 Sec. 5414. 

or imported in excess of the six million barrel limitation continues 
to be taxed at $18 per barrel. In the case of small brewers, such 
brewers are taxed at a rate of $3.50 per barrel on the first 60,000 
barrels domestically produced, and $16 per barrel on any further 
barrels produced. 

Transfer rules and removals without tax 
Certain removals or transfers of beer are exempt from tax. Beer 

may be transferred without payment of tax between bonded prem-
ises under certain conditions specified in the regulations.1805 The 
tax liability accompanies the beer that is transferred in bond. How-
ever, beer may only be transferred without payment of tax between 
breweries if both breweries are owned by the same brewer (the 
‘‘shared ownership requirement’’). 

The shared ownership requirement is temporarily relaxed for cal-
endar years 2018, 2019, and 2020. Thus, a brewer may transfer 
beer from one brewery to another without payment of tax, includ-
ing instances where (1) the breweries are owned by the same per-
son; (2) one brewery owns a controlling interest in the other; (3) the 
same person or persons have a controlling interest in both brew-
eries; or (4) the proprietors of the transferring and receiving prem-
ises are independent of each other, and the transferor has divested 
itself of all interest in the beer so transferred, and the transferee 
has accepted responsibility for payment of the tax. 

For purposes of transferring the tax liability pursuant to (4) 
above, such relief from liability will be effective from the time of 
removal from the transferor’s bonded premises, or from the time of 
divestment, whichever is later. 

Explanation of Provision 

The provision makes permanent the reduced rate schedule on 
beer. 

The provision modifies the rules for transfers of beer without 
payment of tax between bonded breweries. Under the provision, 
such transfers do not require the bonded breweries to be owned by 
the same brewer. As under present law, a brewer may transfer 
beer from one brewery to another without payment of tax, includ-
ing instances where (1) the breweries are owned by the same per-
son; (2) one brewery owns a controlling interest in the other; (3) the 
same person or persons have a controlling interest in both brew-
eries; or (4) the proprietors of the transferring and receiving prem-
ises are independent of each other, and the transferor has divested 
itself of all interest in the beer so transferred, and the transferee 
has accepted responsibility for payment of the tax. 

The provision clarifies that beer smuggled into the United States 
or produced other than as authorized under chapter 51 of the Code 
is not eligible for reduced tax rates. 

Under the provision modifying the beer single taxpayer rule, two 
or more entities (whether or not under common control) that 
produce beer under a license, franchise, or other arrangement are 
treated as a single taxpayer. 
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Refunds in lieu of reduced rates 
The provision provides that barrels of beer that are produced out-

side the United States, imported into the United States, and re-
moved after December 31, 2022, do not qualify for reduced excise 
tax rates, but the importer may claim a refund in lieu of reduced 
rates. Refunds are treated as overpayment of tax and determined 
for periods no less frequently than quarterly. As under prior law, 
in order for an importer to receive the tax benefit, the importer 
must be an electing importer and the barrels of beer must be as-
signed to the importer by the person producing the beer. 

Under the provision, the amount of refund with respect to any 
importer for a given filing period is equal to (1) the excess (if any) 
of (a) the amount of tax imposed on the barrels of beer removed 
during the filing period over (b) the amount of tax that would have 
been imposed on such barrels if the importer had been eligible to 
receive reduced rates, plus (2) the amount of interest that would 
be allowed and paid on an overpayment of tax at the overpayment 
rate, if that rate applied to the amount determined in (1) for the 
number of days in the filing period. The overpayment rate is the 
rate established under section 6621(a)(1), but without regard to the 
lower rate for corporate overpayments of tax exceeding $10,000. 
Generally, no additional interest is paid on the refund if the refund 
is paid within 90 days after the tax return is filed. 

Information reporting in case of assignment of lower rates or 
refunds by foreign producers of beer 

The provision requires that a foreign producer that elects to 
make an assignment of lower rates or refunds to an importer must 
provide the documentation required by the Secretary, which may 
include providing information about the controlled group structure 
of the foreign producer. 

The provision also requires the Secretary (or the Secretary’s dele-
gate within the Treasury Department) to implement and admin-
ister the new refund regime for beer, in coordination with the CBP. 
The Secretary (or the Secretary’s delegate within the Treasury De-
partment) must prescribe such regulations as may be necessary or 
appropriate, including regulations to require foreign producers to 
provide the information necessary to enforce the volume limitations 
for beer. The Secretary (or the Secretary’s delegate within the 
Treasury Department), in coordination with CBP, must make pub-
licly available a report detailing plans for implementing and ad-
ministering the new refund regime not later than 180 days after 
the date of enactment. 

Effective Date 

The provision to make permanent the reduced rate schedule on 
beer applies to beer removed after December 31, 2020. 

The provision to modify the rules regarding transfer of beer be-
tween bonded breweries applies to calendar quarters beginning 
after December 31, 2020. 

The provision to clarify the treatment of smuggled beer applies 
to beer produced after the date of enactment (December 27, 2020). 
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1806 A ‘‘still wine’’ is a non-effervescent or minimally effervescent wine containing no more 
than 0.392 grams of carbon dioxide per hundred milliliters of wine. Champagne wine typically 
contains more than twice that amount. 

1807 A wine gallon is a U.S. liquid gallon. 
1808 Sec. 5042. 
1809 Sec. 5041(c). 

The provision to modify the beer single taxpayer rule applies to 
beer removed after December 31, 2020. 

The provision to provide refunds in lieu of reduced rates for im-
ported beer applies to beer removed after December 31, 2022. 

The provision requiring information reporting by foreign pro-
ducers is effective for elections to make an assignment of lower 
rates or refunds for beer after December 31, 2020. 

Credits against excise tax on certain wine, refunds in lieu 
of credits for wine produced outside the United States, 
and other provisions related to wine 

Present Law 

In general 
Excise taxes are imposed on wine, based on the wine’s alcohol 

content and carbonation levels. In general, notwithstanding the 
temporary changes made for calendar years 2018, 2019, and 2020, 
the following table outlines the rates of tax on wine. 

Tax (and Code Section) Tax Rates 

Wines (sec. 5041) 
‘‘Still wines’’ 1806 not more than 14 percent alcohol ................. $1.07 per wine gallon 1807 
‘‘Still wines’’ more than 14 percent, but not more than 21 

percent, alcohol.
$1.57 per wine gallon 

‘‘Still wines’’ more than 21 percent, but not more than 24 
percent, alcohol.

$3.15 per wine gallon 

‘‘Still wines’’ more than 24 percent alcohol .............................. $13.50 per proof gallon (taxed as distilled spirits) 
Champagne and other sparkling wines ...................................... $3.40 per wine gallon 
Artificially carbonated wines ....................................................... $3.30 per wine gallon 

Liability for the excise taxes on wine arises when the wine is pro-
duced or imported but is not payable until the wine is removed 
from the bonded wine cellar or winery, or from customs control, for 
consumption or sale. Generally, bulk and bottled wine may be 
transferred between bonded premises; however, the tax liability on 
such wine becomes the responsibility of the transferee. Bulk nat-
ural wine may be released from customs custody without payment 
of tax and transferred in bond to a winery. Wine may be exported 
without payment of tax and may be withdrawn from a wine cellar 
or winery without payment of tax or free of tax for certain author-
ized uses, including industrial uses and non-beverage uses.1808 

Credits and exemptions for certain wine producers 
Notwithstanding the temporary modifications described below, 

domestic wine producers having aggregate annual production not 
exceeding 250,000 wine gallons (‘‘small domestic producers’’) re-
ceive a credit against the wine excise tax equal to 90 cents per gal-
lon (the amount of a wine tax increase enacted in 1990) on the first 
100,000 wine gallons of wine domestically produced and removed 
during a calendar year.1809 The credit is reduced (but not below 
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1810 The term ‘‘controlled group’’ has the meaning assigned to it by section 1563(a), except that 
the phrase ‘‘more than 50 percent’’ is substituted for the phrase ‘‘at least 80 percent’’ in each 
place it appears in section 1563(a). 

1811 The credit rate for hard cider is tiered at the same level of production or importation, but 
is equal to 6.2 cents, 5.6 cents, and 3.3 cents, respectively. 

1812 Sec. 5041(b)(1) and (2). 
1813 Sec. 5041(h). 
1814 The Secretary is authorized to prescribe tolerances to this limitation as may be reasonably 

necessary in good commercial practice. 

zero) by one percent for each 1,000 gallons produced in excess of 
150,000 wine gallons; the credit may not be applied to the tax li-
ability on sparkling wines. In the case of a controlled group,1810 the 
250,000 wine gallon limitation for wineries is applied to the con-
trolled group, and the 100,000 wine gallons eligible for the credit 
are apportioned among the wineries that are component members 
of such group. Additionally, two or more entities (whether or not 
under common control) that produce wine marketed under a simi-
lar brand, license, franchise, or other arrangement are treated as 
a single taxpayer (the ‘‘wine single taxpayer rule’’). 

Temporary modifications 
The credit against the wine excise tax for small domestic pro-

ducers is temporarily modified for calendar years 2018, 2019, and 
2020 in several ways. First, the 250,000 wine gallon domestic pro-
duction limitation is removed (thus making the credit available for 
all wine producers and importers). In order for an importer to re-
ceive the tax benefit, the importer must be an electing importer 
and the wine gallons of wine must be assigned to the importer by 
the person producing the wine. Second, under the modifications, 
the credit may be applied to the tax liability on sparkling wine. 
Third, with respect to wine produced in, or imported into, the 
United States during a calendar year, the credit amount is modi-
fied to (1) $1 per wine gallon for the first 30,000 wine gallons of 
wine, plus; (2) 90 cents per wine gallon on the next 100,000 wine 
gallons of wine, plus; (3) 53.5 cents per wine gallon on the next 
620,000 wine gallons of wine.1811 Finally, there is no phaseout of 
the credit with additional production. 

Alcohol-by-volume levels of the first two tiers of the excise tax on 
wine are temporarily modified for calendar years 2018, 2019, and 
2020, by changing 14 percent to 16 percent.1812 Thus, a wine pro-
ducer or importer may temporarily produce or import ‘‘still wine’’ 
that has an alcohol-by-volume level of up to 16 percent and remain 
subject to the lowest rate of $1.07 per wine gallon. 

Mead and certain sparkling, low alcohol-by-volume wines are 
temporarily designated to be taxed at the lowest rate applicable to 
‘‘still wine,’’ $1.07 per wine gallon of wine, for calendar years 2018, 
2019, and 2020.1813 To qualify for the lowest rate, mead is defined 
as wine that contains not more than 0.64 grams of carbon dioxide 
per hundred milliliters of wine,1814 which is derived solely from 
honey and water, contains no fruit product or fruit flavoring, and 
contains less than 8.5 percent alcohol-by-volume. The sparkling 
wines eligible to be taxed at the lowest rate are those wines that 
contain not more than 0.64 grams of carbon dioxide per hundred 
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1815 The Secretary is authorized to prescribe tolerances to this limitation as may be reasonably 
necessary in good commercial practice. 

milliliters of wine,1815 which are derived primarily from grapes or 
grape juice concentrate and water, which contain no fruit flavoring 
other than grape, and which contain less than 8.5 percent alcohol 
by volume. 

Explanation of Provision 

The provision makes permanent the temporary changes that 
were in effect for calendar years 2018, 2019, and 2020. Specifically, 
the provision makes permanent 

• the modifications to the credit against the wine excise tax, 
• the modifications to the alcohol-by-volume levels for appli-

cation of the wine excise tax, and 
• the rates on mead and certain sparkling, low alcohol-by- 

volume wines. 
The provision also clarifies that wine smuggled into the United 

States or produced other than as authorized under chapter 51 of 
the Code is not eligible for the wine excise tax credit. 

Under the provision modifying the wine single taxpayer rule, two 
or more entities (whether or not under common control) that 
produce wine under a license, franchise, or other arrangement are 
treated as a single taxpayer. 

Refunds in lieu of tax credits 
The provision provides that wine gallons of wine that are pro-

duced outside the United States, imported into the United States, 
and removed after December 31, 2022, do not qualify for credit 
against wine excise tax, but the importer may claim a refund in 
lieu of credits. Refunds are treated as overpayment of tax and de-
termined for periods no less frequently than quarterly. As under 
prior law, in order for an importer to receive the tax benefit, the 
importer must be an electing importer and the wine gallons of wine 
must be assigned to the importer by the person producing the wine. 

Under the provision, the amount of refund with respect to any 
importer for a given filing period is equal to (1) the excess (if any) 
of (a) the amount of tax imposed on wine gallons of wine removed 
during the filing period over (b) the amount of tax that would have 
been imposed on such wine gallons if the importer had been eligi-
ble to receive a credit against wine excise tax, plus (2) the amount 
of interest that would be allowed and paid on an overpayment of 
tax at the overpayment rate, if that rate applied to the amount de-
termined in (1) for the number of days in the filing period. The 
overpayment rate is the rate established under section 6621(a)(1), 
but without regard to the lower rate for corporate overpayments of 
tax exceeding $10,000. Generally, no additional interest is paid on 
the refund if the refund is paid within 90 days after the tax return 
is filed. 

Information reporting in case of assignment of credits or re-
funds by foreign producers of wine 

The provision requires that a foreign producer that elects to 
make an assignment of credits or refunds to an importer must pro-
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1816 Secs. 5001, 5006, 5043, and 5054. 

vide the documentation required by the Secretary, which may in-
clude providing information about the controlled group structure of 
the foreign producer. 

The provision also requires the Secretary (or the Secretary’s dele-
gate within the Treasury Department) to implement and admin-
ister the new refund regime for wine, in coordination with the 
CBP. The Secretary (or the Secretary’s delegate within the Treas-
ury Department) must prescribe such regulations as may be nec-
essary or appropriate, including regulations to require foreign pro-
ducers to provide the information necessary to enforce the volume 
limitations for wine. The Secretary (or the Secretary’s delegate 
within the Treasury Department), in coordination with CBP, must 
make publicly available a report detailing plans for implementing 
and administering the new refund regime not later than 180 days 
after the date of enactment. 

Effective Date 

The provision to make permanent the modifications to the wine 
excise credit applies to wine removed after December 31, 2020. 

The provision to make permanent the modifications to the alco-
hol-by-volume levels applies to wine removed after December 31, 
2020. 

The provision to make permanent the rates on mead and certain 
sparkling, low alcohol-by-volume wines applies to wine removed 
after December 31, 2020. 

The provision to clarify the treatment of smuggled wine applies 
to wine produced after the date of enactment (December 27, 2020). 

The provision to modify the wine single taxpayer rule applies to 
wine removed after December 31, 2020. 

The provision to provide refunds in lieu of credits for imported 
wine applies to wine removed after December 31, 2022. 

The provision requiring information reporting by foreign pro-
ducers is effective for elections to make an assignment of credits 
or refunds for wine after December 31, 2020. 

Reduced rate of excise tax on certain distilled spirits, re-
funds in lieu of reduced rates for distilled spirits, and 
other provisions related to distilled spirits 

Present Law 

Notwithstanding the current, temporary rates described below, 
distilled spirits are taxed at a rate of $13.50 per proof gallon.1816 
Liability for the excise tax on distilled spirits arises when the dis-
tilled spirits are produced or imported but is not determined and 
payable until bottled distilled spirits are removed from the bonded 
premises of the distilled spirits plant where they are produced, or 
customs custody. Generally, bulk distilled spirits may be trans-
ferred in bond between bonded premises; however, tax liability fol-
lows these products. Imported bulk distilled spirits may be released 
from customs custody without payment of tax and transferred in 
bond to a distillery. Distilled spirits be exported without payment 
of tax and may be withdrawn from a distillery without payment of 
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1817 The term ‘‘controlled group’’ has the meaning assigned to it by section 1563(a), except that 
the phrase ‘‘more than 50 percent’’ is substituted for the phrase ‘‘at least 80 percent’’ in each 
place it appears in section 1563(a). 

1818 Sec. 7701(a)(9). 
1819 See 19 C.F.R. sec. 7.2 and 19 C.F.R. sec. 101.1. 
1820 Sec. 7652(a)(3). For purposes of this provision, only distilled spirits for which at least 92 

percent of the alcohol content is attributable to rum are eligible for cover over of equalization 
taxes. See sec. 7652(c). 

tax or free of tax for certain authorized uses, including industrial 
uses and non-beverage uses. 

Temporary reduced rates 
For calendar years 2018, 2019, and 2020, there is a temporary 

tax rate schedule for distilled spirits based on the annual quantity 
(1) distilled or processed and removed for consumption or sale, or 
(2) imported into the United States. The rate of tax is lowered to 
$2.70 per proof gallon on the first 100,000 proof gallons of distilled 
spirits produced, $13.34 on the next 22,130,000 proof gallons, and 
$13.50 for amounts thereafter. 

In the case of a controlled group,1817 the 100,000 and 22,130,000 
proof gallon limitations are applied to the controlled group and ap-
portioned among the distillers that are component members of such 
group. In order for an importer to receive the tax benefit, the im-
porter must be an electing importer and the proof gallons of dis-
tilled spirits must be assigned to the importer by the person pro-
ducing the distilled spirits. Two or more entities (whether or not 
under common control) that produce distilled spirits marketed 
under a similar brand, license, franchise, or other arrangement are 
treated as a single taxpayer for purposes of the temporary lower 
rates (the ‘‘distilled spirits single taxpayer rule’’). 

For calendar years 2018, 2019, and 2020, distillers may also 
transfer distilled spirits in bond in containers other than bulk con-
tainers without payment of tax. 

Cover over rules 
For purposes of the excise tax on distilled spirits, the territories 

of Puerto Rico and the U.S. Virgin Islands are not considered part 
of the United States.1818 Additionally, distilled spirits brought into 
the United States from these territories are not considered imports 
for purposes of the excise tax.1819 Thus, distilled spirits produced 
in these territories, whether or not brought into the United States, 
are not subject to tax under section 5001. However, section 7652(a) 
imposes an equalization tax equal to the tax imposed in the United 
States upon like articles of merchandise of domestic manufacture, 
including distilled spirits, produced in Puerto Rico and brought into 
the United States, and section 7652(b) imposes an equalization tax 
equal to the tax imposed in the United States upon like articles of 
merchandise of domestic manufacture, including distilled spirits, 
produced in the U.S. Virgin Islands and brought into the United 
States. 

The revenue from the equalization tax on rum produced in Puer-
to Rico and brought into the United States is transferred (‘‘covered 
over’’) to the Treasury of Puerto Rico.1820 The revenue from the 
equalization tax on rum produced in the U.S. Virgin Islands and 
brought into the United States is covered over to the Treasury of 
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1821 Sec. 7652(b)(3). For purposes of this provision, only distilled spirits for which at least 92 
percent of the alcohol content is attributable to rum are eligible for cover over of equalization 
taxes. See sec. 7652(c). 

1822 Sec. 7652(e)(1). For purposes of this provision the term ‘‘rum’’ means any article classified 
under subheading 2208.40.00 of the Harmonized Tariff Schedule of the United States (19 U.S.C. 
1202). Sec. 7652(e)(4). 

1823 Sec. 7652(e)(2). 
1824 Sec. 7652(f)(1). 
1825 Processes described in section 5002(a)(5)(A) include manufacturing and mixing. 

the U.S. Virgin Islands.1821 In addition, the revenues from the ex-
cise tax imposed on rum imported into the United States (less cer-
tain administrative costs) are covered over to the Treasury of Puer-
to Rico and the Treasury of the U.S. Virgin Islands.1822 The reve-
nues are apportioned between the two treasuries according to a for-
mula determined by the Secretary.1823 

For purposes of both the cover over of the equalization tax on 
rum and the cover over of the tax imposed on rum imported into 
the United States, the amount covered over is the lesser of the tax 
imposed or $10.50 per proof gallon. The $10.50 per proof gallon 
limitation is increased to $13.25 per proof gallon during the period 
from July 1, 1999, through December 31, 2021.1824 The amount 
covered over of tax imposed on rum imported into the United 
States is determined without regard to the temporary lower rates 
of tax for distilled spirits removed after December 31, 2017. 

Explanation of Provision 

The provision makes permanent the reduced rate schedule on 
distilled spirits. 

The provision modifies the rules for transfer of distilled spirits, 
allowing distillers to transfer spirits in bond in containers other 
than bulk containers without payment of tax if (1) distilled spirits 
are transferred between bonded premises belonging to the same 
person or members of the same controlled group (within the mean-
ing of section 5001(c)(2)), or (2) distilled spirits are transferred in 
bond from the person who distilled (or processed) the distilled spir-
its (the ‘‘transferor’’) to another person for bottling or storage and 
returned to the transferor for removal, and the transferor retained 
title during the entire period between distillation (or processing) 
and removal. 

The provision provides that a distilled spirit is not treated as 
processed for purposes of the reduced tax rates unless a process de-
scribed in section 5002(a)(5)(A) (other than bottling) is performed 
with respect to the distilled spirit.1825 

The provision clarifies that distilled spirits smuggled into the 
United States or produced other than as authorized under chapter 
51 of the Code are not eligible for reduced tax rates. 

The provision modifies the distilled spirits single taxpayer rule 
and expands it to apply to processors of distilled spirits. Under the 
provision, two or more entities (whether or not under common con-
trol) that produce or process distilled spirits under a license, fran-
chise, or other arrangement are treated as a single taxpayer. 
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Refunds in lieu of reduced rates 

In general 
The provision provides that proof gallons of distilled spirits pro-

duced outside the United States, imported into the United States, 
and removed after December 31, 2022, do not qualify for reduced 
excise tax rates, but the importer may claim a refund in lieu of re-
duced rates. Refunds are treated as overpayment of tax and deter-
mined for periods no less frequently than quarterly. As under prior 
law, in order for an importer to receive the tax benefit, the im-
porter must be an electing importer and the proof gallons of dis-
tilled spirits must be assigned to the importer by the person pro-
ducing the distilled spirits. 

Under the provision, the amount of refund with respect to any 
importer for a given filing period is equal to (1) the excess (if any) 
of (a) the amount of tax imposed on the proof gallons of distilled 
spirits removed during the filing period over (b) the amount of tax 
that would have been imposed on such proof gallons if the importer 
had been eligible to receive reduced rates, plus (2) the amount of 
interest that would be allowed and paid on an overpayment of tax 
at the overpayment rate, if that rate applied to the amount deter-
mined in (1) for the number of days in the filing period. The over-
payment rate is the rate established under section 6621(a)(1), but 
without regard to the lower rate for corporate overpayments of tax 
exceeding $10,000. Generally, no additional interest is paid on the 
refund if the refund is paid within 90 days after the tax return is 
filed. 

Coordination with cover over to Puerto Rico and Virgin Is-
lands 

With respect to both the cover over of the equalization tax on 
rum and the cover over of the tax imposed on rum imported into 
the United States, the provision clarifies that the amounts covered 
over to Puerto Rico and the Virgin Islands are determined without 
regard to reduced rates or refunds in lieu of reduced rates. The pro-
vision also clarifies that refunds in lieu of reduced rates are not 
treated as refunds for purposes of determining the amounts of 
cover over. 

Information reporting in case of assignment of lower rates or 
refunds by foreign producers of distilled spirits 

The provision requires that a foreign producer that elects to 
make an assignment of lower rates or refunds to an importer must 
provide the documentation required by the Secretary, which may 
include providing information about the controlled group structure 
of the foreign producer. 

The provision also requires the Secretary (or the Secretary’s dele-
gate within the Treasury Department) to implement and admin-
ister the new refund regime for distilled spirits, in coordination 
with the CBP. The Secretary (or the Secretary’s delegate within the 
Treasury Department) must prescribe such regulations as may be 
necessary or appropriate, including regulations to require foreign 
producers to provide the information necessary to enforce the vol-
ume limitations for distilled spirits. The Secretary (or the Sec-
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1826 Sec. 5555(a). 

retary’s delegate within the Treasury Department), in coordination 
with CBP, must make publicly available a report detailing plans 
for implementing and administering the new refund regime not 
later than 180 days after the date of enactment. 

Effective Date 

The provision to make permanent the reduced rate schedule ap-
plies to distilled spirits removed after December 31, 2020. 

The provision to modify the rules for transfers of distilled spirits 
between bonded premises applies to distilled spirits transferred in 
bond after December 31, 2020. 

The provision to provide minimum processing requirements ap-
plies to distilled spirits removed after December 31, 2021. 

The provision to clarify the treatment of smuggled distilled spir-
its applies to distilled spirits produced after the date of enactment 
(December 27, 2020). 

The provision modifying the distilled spirits single taxpayer rule 
applies to distilled spirits removed after December 31, 2020. 

The provision to provide refunds in lieu of reduced rates for im-
ported distilled spirits and coordinate with cover over rules applies 
to distilled spirits brought into the United States and removed 
after December 31, 2022. 

The provision requiring information reporting by foreign pro-
ducers is effective for elections to make an assignment of lower 
rates or refunds for distilled spirits after December 31, 2020. 

Simplification of rules regarding records, statements, and 
returns 

Present Law 

The Code requires those liable for taxation on alcoholic beverages 
to keep such records, render such statements, make such returns, 
and comply with such rules and regulations as prescribed by the 
Secretary.1826 For calendar quarters beginning after February 9, 
2018, and before January 1, 2021, the Secretary must permit a uni-
fied system for any records, statements, and returns required to be 
kept, rendered, or made for any beer produced in a brewery for 
which tax is imposed, including any beer which has been removed 
for consumption on the premises of the brewery. 

Explanation of Provision 

The provision makes permanent the requirement that the Sec-
retary permit a unified system for any records, statements, and re-
turns required to be kept, rendered, or made for any beer produced 
in a brewery for which tax is imposed, including any beer which 
has been removed for consumption on the premises of the brewery. 

Effective Date 

The provision applies to calendar quarters beginning after De-
cember 31, 2020. 
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1827 Secs. 951–964. 
1828 Sec. 951(a). 
1829 Secs. 952(a)(2) and 954. 
1830 Sec. 954(c)(1). 
1831 Sec. 954(c)(3). 
1832 Sec. 952(b). 

Subtitle B—Certain Provisions Extended Through 2025 

1. Extension of look-through treatment of payments between 
related controlled foreign corporations under foreign 
personal holding company rules (sec. 111 of the Act and 
sec. 954(c)(6) of the Code) 

Present Law 

In general 
The rules of subpart F 1827 require U.S. shareholders with a 10- 

percent or greater interest in a controlled foreign corporation 
(‘‘CFC’’) to include certain income of the CFC (referred to as ‘‘sub-
part F income’’) on a current basis for U.S. tax purposes.1828 

Subpart F income includes foreign base company income.1829 One 
category of foreign base company income is foreign personal hold-
ing company income, which includes passive income such as divi-
dends, interest, rents, and royalties, among other types of in-
come.1830 There are several exceptions to these rules. For example, 
foreign personal holding company income does not include divi-
dends and interest received by a CFC from a related corporation 
organized and operating in the same foreign country in which the 
CFC is organized, or rents and royalties received by a CFC from 
a related corporation for the use of property within the country in 
which the CFC is organized.1831 Interest, rent, and royalty pay-
ments do not qualify for this exclusion to the extent that such pay-
ments reduce the subpart F income of the payor. 

In addition, subpart F income of a CFC does not include any 
item of income from sources within the United States that is effec-
tively connected with the conduct by such CFC of a trade or busi-
ness within the United States (‘‘ECI’’) unless such item is exempt 
from taxation (or is subject to a reduced rate of tax) pursuant to 
a tax treaty.1832 

‘‘CFC look-through’’ 
Section 954(c)(6), colloquially referred to as ‘‘CFC look-through,’’ 

provides that dividends, interest (including factoring income that is 
treated as equivalent to interest under section 954(c)(1)(E)), rents, 
and royalties received or accrued by one CFC from a related CFC 
are not treated as foreign personal holding company income to the 
extent attributable or properly allocable to income of the payor that 
is neither subpart F income nor treated as ECI. For this purpose, 
a related CFC is a CFC that controls or is controlled by the other 
CFC, or a CFC that is controlled by the same person or persons 
that control the other CFC. Ownership of more than 50 percent of 
the CFC’s stock (by vote or value) constitutes control for these pur-
poses. 

The Secretary is authorized to prescribe regulations that are nec-
essary or appropriate to carry out CFC look-through, including 
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such regulations as may be necessary or appropriate to prevent the 
abuse of the purposes of such rule. 

CFC look-through applies to taxable years of foreign corporations 
beginning after December 31, 2005, and before January 1, 2021, 
and to taxable years of U.S. shareholders with or within which 
such taxable years of foreign corporations end. 

Explanation of Provision 

The provision extends for five years the application of CFC look- 
through, to taxable years of foreign corporations beginning before 
January 1, 2026, and to taxable years of U.S. shareholders with or 
within which such taxable years of foreign corporations end. 

Effective Date 

The provision applies to taxable years of foreign corporations be-
ginning after December 31, 2020, and to taxable years of U.S. 
shareholders with or within which such taxable years of foreign 
corporations end. 

2. New markets tax credit (sec. 112 of the Act and sec. 45D 
of the Code) 

Present Law 

In general 
The New Markets Tax Credit (‘‘NMTC’’) is a geography-based tax 

credit program. Under section 45D(a), an investor may claim tax 
credits for a qualified equity investment in a qualified community 
development entity (‘‘CDE’’). The qualified CDE designates equity 
investments as qualified equity investments, rendering the investor 
eligible to receive tax credits. The qualified CDE can only designate 
up to an amount allocated to it by the Department of the Treas-
ury’s Community Development Financial Institutions Fund (‘‘CDFI 
Fund’’). The CDFI Fund allocates amounts to qualified CDEs 
through a competitive application process. 

The amount of the NMTC is determined on a credit allowance 
date as an amount equal to the applicable percentage of the invest-
ment in the qualified CDE on that date. The applicable percentage 
is five percent for the first three years of the investment and six 
percent for the remaining four years, for a total credit of 39 percent 
over seven years. The credit allowance date is the date of the in-
vestment and the next six anniversary dates of the investment. 

To continue to be eligible for tax credits, the taxpayer must con-
tinue to hold the qualified equity investment on the credit allow-
ance date of each year. In other words, if the qualified equity in-
vestment ceases, or ceases to be qualified, the remaining tax cred-
its are no longer allowed. The credits already claimed may also be 
subject to recapture if the CDE ceases to be qualified, if the pro-
ceeds of the investment cease to be used in a qualified manner, or 
if the taxpayer redeems its qualified equity investment. 

Regulated financial institutions provide most of the equity for 
NMTC transactions. In addition to receiving the NMTC, financial 
institutions often receive credit under the Community Reinvest-
ment Act for investing in low-income census tracts. 
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Substantially all of the qualified equity investment must be used 
by the qualified CDE to provide investments in low-income commu-
nities through qualified active low-income community businesses. 

Qualifying geography 
The NMTC provisions require CDEs to serve or provide invest-

ment capital for low-income communities or low-income persons. A 
low-income community is either (1) a population census tract that 
meets certain criteria or (2) a specific area designated by the Sec-
retary. Specifically, a ‘‘low-income community’’ is a population cen-
sus tract with either (1) a poverty rate of at least 20 percent or (2) 
median family income which does not exceed 80 percent of the 
greater of metropolitan area median family income or statewide 
median family income (for a nonmetropolitan census tract, does not 
exceed 80 percent of statewide median family income). In the case 
of a population census tract located within a high migration rural 
county, low-income is defined by reference to 85 percent (as op-
posed to 80 percent) of statewide median family income. For this 
purpose, a high migration rural county is any county that, during 
the 20-year period ending with the year in which the most recent 
census was conducted, has a net out-migration of inhabitants from 
the county of at least 10 percent of the population of the county at 
the beginning of such period. In addition, a population census tract 
with a population of less than 2,000 is treated as a low-income 
community for purposes of the NMTC if such tract is within an em-
powerment zone (the designation of which is in effect under section 
1391) and is contiguous to one or more low-income communities. 

CDEs may also qualify for the NMTC if they serve targeted pop-
ulations, as designated by the Secretary, regardless of the composi-
tion of the population census tract or tracts in which the targeted 
populations live. For this purpose, a ‘‘targeted population’’ is de-
fined by reference to section 103(20) of the Riegle Community De-
velopment and Regulatory Improvement Act of 1994 (the ‘‘Act’’) to 
mean individuals, or an identifiable group of individuals, including 
an Indian tribe, who are low-income persons or otherwise lack ade-
quate access to loans or equity investments. Section 103(17) of the 
Act provides that ‘‘low-income’’ means (1) for a targeted population 
within a metropolitan area, less than 80 percent of the area me-
dian family income; and (2) for a targeted population within a non-
metropolitan area, less than the greater of 80 percent of the area 
median family income or 80 percent of the statewide nonmetropoli-
tan area median family income. 

Project structures 
In a typical NMTC structure, an intermediary entity (the ‘‘invest-

ment fund LLC’’) receives equity investments from investors (usu-
ally financial institutions) and debt from other sources. The invest-
ment fund LLC’s proceeds are then invested as equity investment 
into a qualified CDE. The qualified CDE in turn makes a qualified 
low-income community investment in a qualified active low-income 
community business. 

A qualified CDE is any domestic corporation or partnership: (1) 
whose primary mission is serving or providing investment capital 
for low-income communities or low-income persons; (2) that main-
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1833 Treas. Reg. sec. 1.45(D)–1(d)(6)(i). 
1834 Information is available at https://www.cdfifund.gov/programs-training/programs/new-mar-

kets-tax-credit/award-announcement-step (last visited April 26, 2021). 

tains accountability to residents of low-income communities by 
their representation on any governing board of or any advisory 
board to the CDE; and (3) that is certified by the Secretary as 
being a qualified CDE. A qualified equity investment means stock 
(other than nonqualified preferred stock) in a corporation or a cap-
ital interest in a partnership that is acquired directly from a CDE 
for cash and includes an investment of a subsequent purchaser if 
such investment was a qualified equity investment in the hands of 
the prior holder. Substantially all the investment proceeds must be 
used by the CDE to make qualified low-income community invest-
ments. For this purpose, qualified low-income community invest-
ments include: (1) capital or equity investments in, or loans to, 
qualified low income community businesses; (2) certain financial 
counseling and other services to businesses and residents in low- 
income communities; (3) the purchase from another CDE of any 
loan made by such entity that is a qualified low-income community 
investment; or (4) an equity investment in, or loan to, another 
CDE. 

Although equity investments in qualified active low-income com-
munity businesses qualify under the NMTC rules, generally, such 
investments are in the form of loans. Equity investors that own a 
majority interest in a low-income community business can have 
their NMTC credits recaptured if the business violates the rules for 
qualification. However, Treasury regulations provide a ‘‘reasonable 
expectation’’ safe harbor for CDEs that lend to such a business; if 
the CDE ‘‘reasonably expects’’ that the rules are being satisfied, 
NMTC credits are not subject to recapture.1833 

A qualified active low-income community business is defined as 
a business that satisfies, with respect to a taxable year, the fol-
lowing requirements: (1) at least 50 percent of the total gross in-
come of the business is derived from the active conduct of trade or 
business activities in any low-income community; (2) a substantial 
portion of the tangible property of such business is used in a low- 
income community; (3) a substantial portion of the services per-
formed for such business by its employees is performed in a low- 
income community; and (4) less than five percent of the average of 
the aggregate unadjusted bases of the property of such business is 
attributable to certain financial property or to certain collectibles. 

Allocation process 
The CDFI Fund annually allocates NMTCs to CDEs under a 

competitive application process. CDEs, in turn, allocate NMTCs to 
equity investors. The maximum annual amount of NMTCs that the 
CDFI Fund can allocate is $3.5 billion for calendar years 2010 
through 2019 and $5 billion for calendar year 2020. No amount of 
unused allocation limitation may be carried to any calendar year 
after 2025. 

For the 2019 allocation application round, the CDFI Fund award-
ed 76 CDEs more than $3.5 billion in NMTCs from a total of 206 
applications requesting $14.7 billion.1834 Out of the total awarded, 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00491 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



476 

1835 Information is available in the 2019 NMTC Award Book. It is available at https:// 
www.cdfifund.gov/sites/cdfi/files/documents/2019-nmtc-award-book-finalforwebsite-13july2020.pdf 
(last visited April 26, 2021). 

1836 The 2019 NMTC program allocation application provides information on reviewer criteria. 
It is available at https://www.cdfifund.gov/sites/cdfi/files/documents/cy-2019-nmtc-application- 
final.pdf (last visited April 26, 2021). 

1837 Information on the allocation application review process, general characteristics of a high-
ly ranked application, and application ratings is available at https://www.cdfifund.gov/sites/cdfi/ 
files/documents/2019-nmtc-program-allocation-evaluation-process_508-compliant.pdf (last visited 
April 26, 2021). 

approximately $2.6 billion (74.6 percent) of NMTC investment pro-
ceeds will likely be used to finance and support loans to or invest-
ments in operating businesses in low-income communities, and ap-
proximately $882.8 million (25.4 percent) of NMTC investment pro-
ceeds will likely be used to finance and support real estate projects 
in low-income communities.1835 

Applications for NMTCs are reviewed in two phases.1836 In 
Phase 1, applications are reviewed, scored, and ranked based on 
two criteria: business strategy and community outcomes. Appli-
cants that meet the minimum scoring thresholds in Phase 1 ad-
vance to Phase 2 review and will be provided with ‘‘preliminary’’ 
awards, in descending order of final rank score, until the available 
allocation authority is fulfilled. Final rank scores are determined 
by evaluating management capacity, capitalization strategy, and 
information regarding previous awards.1837 

In Phase 1, in evaluating and scoring the business strategy cri-
teria, the CDFI Fund is looking for a CDE to articulate, with speci-
ficity, its strategy to use an allocation and to describe a long track 
record serving low-income communities, and of providing products 
and services like those that it intends to provide through its invest-
ments. The CDE can earn ‘‘priority points’’ if it has a track record 
of five or more years of experience providing capital and/or tech-
nical assistance to disadvantaged businesses and communities. For 
the community outcomes criteria, the CDFI Fund considers the ex-
tent to which the CDE is working in particularly economically dis-
tressed or otherwise underserved communities, shows that its pro-
jected financing activities will generate demonstrable community 
outcomes, and demonstrates meaningful engagement with commu-
nity stakeholders when vetting potential investments. In general, 
the highest ranked applications provide specifics concerning job 
creation, community development benefits, and a track record of 
providing capital and/or technical assistance to disadvantaged busi-
nesses and communities. 

In Phase 2, management capacity is evaluated based on manage-
ment experience in low-income communities, asset and risk man-
agement, and fulfilling government compliance requirements. Cap-
italization is evaluated based on an applicant’s track record of rais-
ing capital, investor commitments (or a strategy to secure such 
commitments), plan to pass along the benefits of the credit to the 
underlying businesses, and willingness to invest in amounts that 
exceed the minimum statutory requirements. Applicants with prior 
year allocations are evaluated on their effective use of prior-year 
allocations and whether they have substantiated a need for addi-
tional allocation authority. 
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Explanation of Provision 

This provision extends the new markets tax credit for five years, 
from 2021 through 2025, permitting up to $5 billion in qualified eq-
uity investments for each calendar year. The provision also extends 
for five years, through 2030, the carryover period for unused new 
markets tax credits. 

Effective Date 

The provision applies to calendar years beginning after December 
31, 2020. 

3. Work opportunity credit (sec. 113 of the Act and sec. 51 
of the Code) 

Present Law 

Background for the provision and a description of the work op-
portunity credit that the provision extends may be found above in 
the section describing section 143 of the Taxpayer Certainty and 
Disaster Tax Relief Act of 2019 (Division Q of Pub. L. No. 116–94) 
in Part Three of this document. 

Expiration 
The work opportunity tax credit is not available for individuals 

who begin work for an employer after December 31, 2020. 

Explanation of Provision 

The provision extends for five years the work opportunity tax 
credit, making it available with respect to individuals who begin 
work for an employer before January 1, 2026. 

Effective Date 

The provision generally applies to individuals who begin work for 
an employer after December 31, 2020. 

4. Exclusion from gross income of discharge of qualified 
principal residence indebtedness (sec. 114 of the Act and 
sec. 108 of the Code) 

Present Law 

Background for the provision and a description of the exclusion 
from gross income of discharge of qualified principal residence in-
debtedness that the provision modifies may be found above in the 
section describing section 101 of the Taxpayer Certainty and Dis-
aster Tax Relief Act of 2019 (Division Q of Pub. L. No. 116–94) in 
Part Three of this document. 

Explanation of Provision 

The provision extends for five additional years the exclusion from 
gross income for discharges of qualified principal residence indebt-
edness. Thus, the exclusion for qualified principal residence indebt-
edness is effective for discharges of indebtedness before January 1, 
2026 and for discharges of indebtedness on or after January 1, 
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1838 The limitation is $375,000 in the case of a married individual filing a separate return. 
See sec. 114(b) of the Act. 

1839 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer 
with the benefits and burdens of ownership) is entitled to claim tax benefits such as cost recov-
ery deductions with respect to the property. In addition, where property is not use exclusively 
in a taxpayer’s business, the amount eligible for a deduction must be reduced by the amount 
related to personal use. See, e.g., sec. 280A. 

1840 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

1841 Sec. 168. 
1842 See sec. 168(e) and (g). 
1843 1987–2 C.B. 674 (as clarified and modified by Rev. Proc. 88–22, 1988–1 C.B. 785). Exer-

cising authority granted by Congress, the Secretary issued Rev. Proc. 87–56, laying out the 
framework of recovery periods for enumerated classes of assets. The Secretary clarified and 
modified the list of asset classes in Rev. Proc. 88–22, 1988–1 C.B. 785. In November 1988, Con-
gress revoked the Secretary’s authority to modify the class lives of depreciable property. Rev. 
Proc. 87–56, as modified, remains in effect except to the extent that the Congress has, since 
1988, statutorily modified the recovery period for certain depreciable assets, effectively super-
seding any administrative guidance with regard to such property. 

1844 Under the declining balance method the depreciation rate is determined by dividing the 
appropriate percentage (here 150 or 200) by the appropriate recovery period. This leads to accel-
erated depreciation when the declining balance percentage is greater than 100. The table below 
illustrates depreciation for an asset with a cost of $1,000 and a seven-year recovery period under 
the 200-percent declining balance method, the 150-percent declining balance method, and the 
straight line method. 

Recovery method Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Total 
200-percent declining balance 285.71 204.08 145.77 104.12 86.77 86.77 86.77 1,000.00 

2026 if the discharge is subject to a written arrangement entered 
into prior to January 1, 2026. 

The provision also reduces the maximum amount of acquisition 
indebtedness that may be taken into account for qualified principal 
residence indebtedness to $750,000.1838 

Effective Date 

The provision generally applies to discharges of indebtedness 
after December 31, 2020. 

5. Seven-year recovery period for motorsports entertain-
ment complexes (sec. 115 of the Act and sec. 168(i)(15) of 
the Code) 

Present Law 

In general 
A taxpayer generally must capitalize the cost of property used in 

a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.1839 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the tax-
payer.1840 Tangible property generally is depreciated under the 
modified accelerated cost recovery system (‘‘MACRS’’), which deter-
mines depreciation for different types of property based on an as-
signed applicable depreciation method, recovery period, and placed 
in service convention.1841 For some assets, the recovery period for 
the asset is provided in section 168.1842 In other cases, the recovery 
period of an asset is generally set forth in Revenue Procedure 87– 
56.1843 

The MACRS recovery periods applicable to most tangible per-
sonal property range from three to 20 years. The depreciation 
methods generally applicable to tangible personal property are the 
200-percent and 150-percent declining balance methods,1844 switch-
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150-percent declining balance 214.29 168.37 132.29 121.26 121.26 121.26 121.26 1,000.00 
Straight-line 142.86 142.86 142.86 142.86 142.86 142.86 142.86 1,000.00 
* Details may not add to totals due to rounding. 
1845 Sec. 168(c) and (e). 
1846 Sec. 168(b)(3). 
1847 Sec. 168(d)(2) and (d)(4)(B). 
1848 Sec. 168(d)(1) and (d)(4)(A). However, if substantial property is placed in service during 

the last three months of a taxable year, a special rule requires use of the mid-quarter conven-
tion, which treats all property placed in service (or disposed of) during any quarter as placed 
in service (or disposed of) on the mid-point of such quarter. Sec. 168(d)(3) and (d)(4)(C). Nonresi-
dential real property, residential rental property, and railroad grading or tunnel bore are not 
taken into account for purposes of the mid-quarter convention. 

1849 Sec. 168(b)(2)(A) and asset class 00.3 of Rev. Proc. 87–56. Under the 150-percent declining 
balance method, the depreciation rate is determined by dividing 150 percent by the appropriate 
recovery period, switching to the straight-line method for the first taxable year where using the 
straight-line method with respect to the adjusted basis as of the beginning of that year will yield 
a larger depreciation allowance. Sec. 168(b)(2) and (b)(1)(B). 

1850 This asset class includes assets used in the provision of rides, attractions, and amuse-
ments in activities defined as theme and amusement parks, and includes appurtenances associ-
ated with a ride, attraction, amusement or theme setting within the park such as ticket booths, 
facades, shop interiors, and props, special purpose structures, and buildings other than ware-
houses, administration buildings, hotels, and motels. It also includes all land improvements for 
or in support of park activities (e.g., parking lots, sidewalks, waterways, bridges, fences, land-
scaping, etc.) and support functions (e.g., food and beverage retailing, souvenir vending and 
other nonlodging accommodations) if owned by the park and provided exclusively for the benefit 
of park patrons. Theme and amusement parks are defined as combinations of amusements, 
rides, and attractions which are permanently situated on park land and open to the public for 
the price of admission. This asset class is a composite of all assets used in this industry except 
transportation equipment (general purpose trucks, cars, airplanes, etc., which are included in 
asset classes with the prefix 00.2), assets used in the provision of administrative services (asset 
classes with the prefix 00.1), and warehouses, administration buildings, hotels and motels. 

1851 See Joint Committee on Taxation, General Explanation of Tax Legislation Enacted in the 
108th Congress (JCS–5–05), May 2005, p. 328. 

ing to the straight line method for the first taxable year where 
using the straight line method with respect to the adjusted basis 
as of the beginning of that year yields a larger depreciation allow-
ance. 

Real property 
The recovery periods for most real property are 39 years for non-

residential real property, 27.5 years for residential rental property, 
and 15 years for qualified improvement property.1845 The straight 
line depreciation method is required for the aforementioned real 
property.1846 In addition, nonresidential real and residential rental 
property are both subject to the mid-month convention, which 
treats all property placed in service during any month (or disposed 
of during any month) as placed in service (or disposed of) on the 
mid-point of such month.1847 All other property generally is subject 
to the half-year convention, which treats all property placed in 
service during any taxable year (or disposed of during any taxable 
year) as placed in service (or disposed of) on the mid-point of such 
taxable year.1848 

Land improvements (such as roads and fences) are generally re-
covered using the 150-percent declining balance method, a recovery 
period of 15 years, and the half-year convention.1849 An exception 
exists for the theme and amusement park industry, whose assets 
are generally assigned a recovery period of seven years by asset 
class 80.0 of Rev. Proc. 87–56.1850 Racetrack facilities are excluded 
from the definition of theme and amusement park facilities classi-
fied under asset class 80.0.1851 

Although racetrack facilities are excluded from asset class 80.0, 
the statute assigns a recovery period of seven years to motorsports 
entertainment complexes placed in service before January 1, 
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1852 Sec. 168(e)(3)(C)(ii) and (i)(15)(D). 
1853 Sec. 168(i)(15)(A). 
1854 Sec. 168(i)(15)(B). 
1855 Sec. 168(i)(15)(C). 
1856 See Treas. Reg. sec. 1.181–2 for rules on making (and revoking) an election under section 

181. 
1857 For purposes of determining whether a production is eligible for section 181 expensing, 

a qualified film or television production is treated as commencing on the first date of principal 
photography. The date on which a qualified live theatrical production commences is the date 
of the first public performance of such production for a paying audience. 

1858 Sec. 181(a)(2)(A). See Treas. Reg. sec. 1.181–1 for rules on determining eligible production 
costs. Eligible production costs under section 181 include participations and residuals paid or 
incurred. Treas. Reg. sec. 1.181–1(a)(3)(i). The special rule in section 167(g)(7) that allows tax-
payers using the income forecast method of depreciation to include participations and residuals 
that have not met the economic performance requirements in the adjusted basis of the property 

2021.1852 For this purpose, a motorsports entertainment complex 
means a racing track facility which (i) is permanently situated on 
land, and (ii) during the 36-month period following its placed-in- 
service date hosts one or more racing events for automobiles (of 
any type), trucks, or motorcycles which are open to the public for 
the price of admission.1853 

A motorsports entertainment complex also includes ancillary fa-
cilities, land improvements (e.g., parking lots, sidewalks, water-
ways, bridges, fences, and landscaping), support facilities (e.g., food 
and beverage retailing, souvenir vending, and other nonlodging ac-
commodations), and appurtenances associated with such facilities 
and related attractions and amusements (e.g., ticket booths, race 
track surfaces, suites and hospitality facilities, grandstands and 
viewing structures, props, walls, facilities that support the delivery 
of entertainment services, other special purpose structures, fa-
cades, shop interiors, and buildings).1854 Such ancillary and sup-
port facilities must be (i) owned by the taxpayer who owns the mo-
torsports entertainment complex, and (ii) provided for the benefit 
of patrons of the motorsports entertainment complex. 

A motorsports entertainment complex does not include any trans-
portation equipment, administrative services assets, warehouses, 
administrative buildings, hotels, or motels.1855 

Explanation of Provision 

The provision extends the seven-year recovery period for motor-
sports entertainment complexes for five years to apply to property 
placed in service before January 1, 2026. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2020. 

6. Expensing rules for certain productions (sec. 116 of the 
Act and sec. 181 of the Code) 

Present Law 

Under section 181, a taxpayer may elect 1856 to deduct up to $15 
million of the aggregate production costs of any qualified film, tele-
vision or live theatrical production, commencing prior to January 
1, 2021,1857 in the year the costs are paid or incurred by the tax-
payer, in lieu of capitalizing the costs and recovering them through 
depreciation allowances once the production is placed in service.1858 
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for the taxable year the property is placed in service does not apply for purposes of section 181. 
Treas. Reg. sec. 1.181–1(a)(8). Thus, under section 181, a taxpayer may only include participa-
tions and residuals actually paid or incurred in eligible production costs. Further, production 
costs do not include the cost of obtaining a production after its initial release or broadcast. See 
Treas. Reg. sec. 1.181–1(a)(3). For this purpose, ‘‘initial release or broadcast’’ means the first 
commercial exhibition or broadcast of a production to an audience. Treas. Reg. sec. 1.181–1(a)(7). 
Thus, e.g., a taxpayer may not expense the purchase of an existing film library under section 
181. See T.D. 9551, 76 Fed. Reg. 64816, October 19, 2011. 

1859 Sec. 181(a)(2)(B). 
1860 Treas. Reg. sec. 1.181–1(a). 
1861 Treas. Reg. sec. 1.181–1(a)(2)(i). 
1862 Treas. Reg. sec. 1.181–1(a)(4). See Treas. Reg. sec. 1.181–2(c)(3) for the information re-

quired to be provided to the Internal Revenue Service when more than one person will claim 
deductions under section 181 for a production (to ensure that the applicable deduction limitation 
is not exceeded). 

1863 See Joint Committee on Taxation, General Explanation of Tax Legislation Enacted in the 
110th Congress (JCS–1–09), March 2009, p. 448; and Treas. Reg. sec. 1.181–1(c)(2). A production 
is generally considered to be placed in service at the time of initial release, broadcast, or live 
staged performance (i.e., at the time of the first commercial exhibition, broadcast, or live staged 
performance of a production to an audience). See, e.g., Rev. Rul. 79–285, 1979–2 C.B. 91; and 
Priv. Ltr. Rul. 9010011, March 9, 1990. See also, Treas. Reg. sec. 1.181–1(a)(7). However, a pro-
duction generally may not be considered to be placed in service if it is only exhibited, broad-
casted or performed for a limited test audience in advance of the commercial exhibition, broad-
cast, or performance to general audiences. See Priv. Ltr. Rul. 9010011 and Treas. Reg. sec. 
1.181–1(a)(7). 

1864 Sec. 181(d)(3)(A). 
1865 Sec. 181(d)(3)(B). Participations and residuals are defined as, with respect to any prop-

erty, costs the amount of which by contract varies with the amount of income earned in connec-
tion with such property. See also Treas. Reg. sec. 1.181–3(c). 

The dollar limitation is increased to $20 million if a significant 
amount of the production costs are incurred in areas eligible for 
designation as a low-income community or eligible for designation 
by the Delta Regional Authority as a distressed county or isolated 
area of distress.1859 

A section 181 election may only be made by an owner of the pro-
duction.1860 An owner of a production is any person that is re-
quired under section 263A to capitalize the costs of producing the 
production into the cost basis of the production, or that would be 
required to do so if section 263A applied to that person.1861 In addi-
tion, the aggregate production costs of a qualified production that 
is co-produced include all production costs, regardless of funding 
source, in determining if the applicable dollar limit is exceeded. 
Thus, the term ‘‘aggregate production costs’’ means all production 
costs paid or incurred by any person, whether paid or incurred di-
rectly by an owner or indirectly on behalf of an owner.1862 The 
costs of the production in excess of the applicable dollar limitation 
are capitalized and recovered under the taxpayer’s method of ac-
counting for the recovery of such property once placed in serv-
ice.1863 

A qualified film, television, or live theatrical production means 
any production of a motion picture (whether released theatrically 
or directly to video cassette or any other format), television pro-
gram, or live staged play if at least 75 percent of the total com-
pensation expended on the production is for services performed in 
the United States by actors, directors, producers, and other rel-
evant production personnel.1864 Solely for purposes of this rule, the 
term ‘‘compensation’’ does not include participations and residuals 
(as defined in section 167(g)(7)(B)).1865 

Each episode of a television series is treated as a separate pro-
duction, and only the first 44 episodes of a particular series qualify 
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1866 Sec. 181(d)(2)(B). 
1867 Sec. 181(d)(2)(C). 
1868 Sec. 181(e)(2)(A). 
1869 Sec. 181(e)(2)(D). 
1870 Sec. 181(e)(2)(E). 
1871 Sec. 1245(a)(2)(C). For a discussion of the recapture rules applicable to depreciation and 

amortization deductions, see Joint Committee on Taxation, Tax Incentives for Domestic Manu-
facturing (JCX–15–21), March 12, 2021, pp. 14–17. This document can be found on the Joint 
Committee on Taxation website at www.jct.gov. 

1872 See Treas. Reg. sec. 1.181–4. 

under the provision.1866 Qualified productions do not include sexu-
ally explicit productions as referenced by section 2257 of title 18 of 
the U.S. Code.1867 

A qualified live theatrical production is defined as a live staged 
production of a play (with or without music) which is derived from 
a written book or script and is produced or presented by a commer-
cial entity in any venue which has an audience capacity of not 
more than 3,000, or a series of venues the majority of which have 
an audience capacity of not more than 3,000.1868 In addition, quali-
fied live theatrical productions include any live staged production 
which is produced or presented by a taxable entity no more than 
10 weeks annually in any venue which has an audience capacity 
of not more than 6,500.1869 In general, in the case of multiple live- 
staged productions, each such live-staged production is treated as 
a separate production. Similar to the exclusion for sexually explicit 
productions from the definition of qualified film or television pro-
ductions, qualified live theatrical productions do not include pro-
ductions that include or consist of any performance of conduct de-
scribed in section 2257(h)(1) of title 18 of the U.S. Code.1870 

For purposes of recapture under section 1245, any deduction al-
lowed under section 181 is treated as if it were a deduction allow-
able for amortization.1871 Thus, the deduction under section 181 
may be subject to recapture as ordinary income in the taxable year 
in which (i) the taxpayer revokes a section 181 election, (ii) the pro-
duction fails to meet the requirements of section 181, or (iii) the 
taxpayer sells or otherwise disposes of the production.1872 

Explanation of Provision 

The provision extends the special treatment for qualified film, 
television, and live theatrical productions under section 181 for five 
years to qualified productions commencing prior to January 1, 
2026. 

Effective Date 

The provision applies to productions commencing after December 
31, 2020. 

7. Oil Spill Liability Trust Fund rate (sec. 117 of the Act and 
sec. 4611 of the Code) 

Present Law 

Background for the provision and a description of the Oil Spill 
Liability Trust Fund financing rate that the provision modifies may 
be found above in the section describing section 134 of the Tax-
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1873 Pub. L. No. 103–66. 
1874 The targeted areas are those that have pervasive poverty, high unemployment, and gen-

eral economic distress, and that satisfy certain eligibility criteria, including specified poverty 
rates and population and geographic size limitations. 

1875 Sec. 1391(b)(1). 
1876 Enterprise communities were eligible for only one tax benefit: tax-exempt bond financing. 

For tax purposes, the areas designated as enterprise communities continued as such for the ten- 
year period starting 1995 and ending at the end of 2004. However, after 2004 the enterprise 
communities may still be eligible for other Federal benefits (e.g., grants and preferences). 

1877 Pub. L. No. 10. 
1878 Pub. L. No. 106–554. The 2000 Community Renewal Act also authorized the designation 

of 40 ‘‘renewal communities’’ within which special tax incentives were available. The tax incen-
tives were generally available through December 31, 2009 when the renewal community des-
ignation expired. One of the tax incentives involving the exclusion of capital gain from the sale 
or exchange of a qualified community asset continued through 2014. 

1879 The urban part of the program is administered by HUD, and the rural part of the pro-
gram is administered by the USDA. The eight urban Round I empowerment zones are Atlanta, 
GA; Baltimore, MD; Chicago, IL; Cleveland, OH; Detroit, MI; Los Angeles, CA; New York, NY; 
and Philadelphia, PA/Camden, NJ. Atlanta relinquished its empowerment zone designation in 
Round III. The three rural Round I empowerment zones are Kentucky Highlands, KY; Mid- 
Delta, MI; and Rio Grande Valley, TX. The 15 urban Round II empowerment zones are Boston, 
MA; Cincinnati, OH; Columbia, SC; Columbus, OH; Cumberland County, NJ; El Paso, TX; Gary/ 
Hammond/East Chicago, IN; Ironton, OH/Huntington, WV; Knoxville, TN; Miami/Dade County, 
FL; Minneapolis, MN; New Haven, CT; Norfolk/Portsmouth, VA; Santa Ana, CA; and St. Louis, 
MO/East St. Louis, IL. The five rural Round II empowerment zones are Desert Communities, 
CA; Griggs-Steele, ND; Oglala Sioux Tribe, SD; Southernmost Illinois Delta, IL; and Southwest 
Georgia Uni.e., GA. The eight urban Round III empowerment zones are Fresno, CA; Jackson-
ville, FL; Oklahoma City, OK; Pulaski County, AR; San Antonio, TX; Syracuse, NY; Tucson, AZ; 

Continued 

payer Certainty and Disaster Tax Relief Act of 2019 (Division Q of 
Pub. L. No. 116–94) in Part Three of this document. 

Explanation of Provision 

The provision extends the Oil Spill Liability Trust Fund financ-
ing rate for an additional five years, through December 31, 2025. 

Effective Date 

The provision applies on and after January 1, 2021. 

8. Empowerment zone tax incentives (sec. 118 of the Act and 
secs. 1391, 1394, 1396, 1397A, and 1397B of the Code) 

Present Law 

The Omnibus Budget Reconciliation Act of 1993 (‘‘OBRA 93’’) 1873 
authorized the designation of nine empowerment zones (‘‘Round I 
empowerment zones’’) to provide tax incentives for businesses to lo-
cate within certain targeted areas 1874 designated by the Secre-
taries of the Department of Housing and Urban Development 
(‘‘HUD’’) and the U.S. Department of Agriculture (‘‘USDA’’). The 
first empowerment zones were established in large rural areas and 
large cities. OBRA 93 also authorized the designation of 95 enter-
prise communities,1875 which were located in smaller rural areas 
and cities.1876 

The Taxpayer Relief Act of 1997 1877 authorized the designation 
of two additional urban Round I empowerment zones and 20 addi-
tional empowerment zones (‘‘Round II empowerment zones’’). The 
Community Renewal Tax Relief Act of 2000 (‘‘2000 Community Re-
newal Act’’) 1878 authorized a total of 10 new empowerment zones 
(‘‘Round III empowerment zones’’), bringing the total number of au-
thorized, and not relinquished, empowerment zones to 41.1879 In 
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and Yonkers, NY. The two rural Round III empowerment zones are Aroostook County, ME and 
Futuro, TX. 

1880 Pub. L. No. 116–94, Div. Q, sec. 118 (2019); Pub. L. No. 111–312, sec. 753 (2010); Pub. 
L. No. 112–240, sec. 327(a) (2013); Pub. L. No. 113–295, sec. 139 (2014); Pub. L. No. 114–113, 
Div. Q, sec. 171(a) (2015); and Pub. L. No. 115–123, sec. 40311 (2018). The empowerment zone 
tax incentives may expire earlier than December 31, 2020 if a State or local government pro-
vided for an expiration date in the nomination of an empowerment zone, or the appropriate Sec-
retary revokes an empowerment zone’s designation. The State or local government may, how-
ever, amend the nomination to provide for a new termination date. 

1881 Sec. 1396. The $15,000 limit is annual, not cumulative, such that the limit is the first 
$15,000 of wages paid in a calendar year which ends with or within the taxable year. 

1882 However, the wage credit is not available for wages paid in connection with certain busi-
ness activities described in section 144(c)(6)(B), including a golf course, country club, massage 
parlor, hot tub facility, suntan facility, racetrack, liquor store, or certain farming activities. In 
addition, wages are not eligible for the wage credit if paid to: (1) a person who owns more than 
five percent of the stock (or capital or profits interests) of the employer; (2) certain relatives of 
the employer; or (3) if the employer is a corporation or partnership, certain relatives of a person 
who owns more than 50 percent of the business. 

1883 Sec. 280C(a). 
1884 Sec. 1396(c)(3)(A). 

addition, the 2000 Community Renewal Act conformed the tax in-
centives that are available to businesses in the Round I, Round II, 
and Round III empowerment zones and extended the empowerment 
zone incentives through December 31, 2009. Subsequent legisla-
tion, most recently the Further Consolidated Appropriations Act, 
2020, extended the empowerment zone incentives through Decem-
ber 31, 2020.1880 

The tax incentives available within the designated empowerment 
zones include a Federal income tax credit for employers who hire 
qualifying employees (the ‘‘wage credit’’), increased expensing of 
qualifying depreciable property, tax-exempt bond financing, and de-
ferral of capital gains tax on the sale of qualified assets sold and 
replaced. 

The following is a description of the empowerment zone tax in-
centives as in effect through 2020. 

Wage credit 
A 20-percent wage credit is available to employers for the first 

$15,000 of qualified wages paid to each employee (i.e., a maximum 
credit of $3,000 with respect to each qualified employee) who (1) is 
a resident of the empowerment zone, and (2) performs substantially 
all employment services within the empowerment zone in a trade 
or business of the employer.1881 

The wage credit rate applies to qualifying wages paid before Jan-
uary 1, 2018. Wages paid to a qualified employee who earns more 
than $15,000 are eligible for the wage credit (although only the 
first $15,000 of wages is eligible for the credit). The wage credit is 
available with respect to a qualified full-time or part-time employee 
(employed for at least 90 days), regardless of the number of other 
employees who work for the employer. In general, any taxable busi-
ness carrying out activities in the empowerment zone may claim 
the wage credit.1882 

An employer’s deduction otherwise allowed for wages paid is re-
duced by the amount of wage credit claimed for that taxable 
year.1883 Wages are not to be taken into account for purposes of the 
wage credit if taken into account in determining the employer’s 
work opportunity tax credit under section 51.1884 In addition, the 
$15,000 cap is reduced by any wages taken into account in com-
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1885 Sec. 1396(c)(3)(B) . 
1886 Sec. 38(c)(2). The corporate alternative minimum tax is repealed for taxable years begin-

ning after December 31, 2017. However, the full amount of the minimum tax credit is allowed 
in taxable years beginning before 2020. See sec. 53(e). 

1887 Sec. 1397C. The term ‘‘enterprise zone business’’ is separate and distinct from the term 
‘‘enterprise community.’’ Enterprise community, for purposes of the Code, means the areas des-
ignated as such under section 1391. Sec. 1393(b). Note, however, that for purposes of section 
1394 relating to tax-exempt enterprise zone facility bonds, references to empowerment zones 
shall be treated as including references to enterprise communities. Sec. 1394(b)(3). 

1888 Sec. 1397A. Note that section 168(k) provides 100-percent bonus depreciation for qualified 
property acquired and placed in service after September 27, 2017 and before January 1, 2023. 
The 100-percent allowance is phased down by 20 percent per calendar year for qualified prop-
erty placed in service after December 31, 2022. Qualified property includes MACRS property 
with an applicable recovery period of 20 years or less, and therefore generally includes qualified 
zone property other than buildings. 

1889 $1,040,000 section 179(b)(1) limitation + $35,000 increase for qualified zone property = 
$1,075,000 maximum dollar limitation. See sec. 179(b)(1) and Section 3.26 of Rev. Proc. 2019– 
44. 

1890 For taxable years beginning in 2020, the relevant dollar amount is $2,590,000. Sec. 
179(b)(2) and Section 3.26 of Rev. Proc. 2019–44. 

1891 Sec. 1397A(a)(2). For example, assume that during 2020 a calendar year taxpayer in an 
enterprise zone business purchased and placed in service $5,500,000 of section 179 property that 
is qualified zone property. The $1,040,000 section 179(b)(1) dollar amount for 2020 is increased 
to $1,075,000 (by the lesser of $35,000 or $5,500,000). That amount is reduced by the excess 
section 179 property cost amount of $160,000 ((50 percent × $5,500,000) – $2,590,000)). The tax-
payer’s expensing limitation is $915,000 ($1,075,000 – $160,000). If the taxpayer had not been 
an enterprise zone business, its expensing limitation would be zero because the taxpayer would 
have been fully phased out. 

1892 Sec. 1397D(a)(1). Note, however, that to be eligible for the increased section 179 expens-
ing, the qualified zone property has to also meet the definition of section 179 property (e.g., 
building property would only qualify if it constitutes qualified real property under section 
179(e)). 

1893 Sec. 1397D(a)(2). 

puting the work opportunity tax credit.1885 The wage credit may be 
used to offset up to 25 percent of the employer’s alternative min-
imum tax liability.1886 

Increased section 179 expensing limitation 
An enterprise zone business 1887 is allowed up to an additional 

$35,000 of section 179 expensing for qualified zone property placed 
in service before January 1, 2021.1888 For taxable years beginning 
in 2020, the total amount that may be expensed is $1,075,000.1889 
The section 179 expensing allowed to a taxpayer is reduced (but 
not below zero) by the amount by which the cost of qualifying prop-
erty placed in service during the taxable year exceeds a specified 
dollar amount.1890 However, only 50 percent of the cost of qualified 
zone property placed in service during the year by the taxpayer is 
taken into account in determining whether the cost of qualifying 
property placed in service during the taxable year exceeds the spec-
ified dollar amount.1891 

The term ‘‘qualified zone property’’ is defined as depreciable tan-
gible property (including buildings) provided that (i) the property 
is acquired by the taxpayer by purchase (from an unrelated party) 
after the date on which the designation of the empowerment zone 
took effect, (ii) the original use of the property in an empowerment 
zone commences with the taxpayer, and (iii) substantially all of the 
use of the property is in an empowerment zone in the active con-
duct of a qualified trade or business by the taxpayer in such 
zone.1892 Special rules are provided in the case of property that is 
substantially renovated by the taxpayer.1893 

An enterprise zone business means any qualified business entity 
and any qualified proprietorship. A qualified business entity means 
any corporation or partnership if for such year: (1) every trade or 
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1894 Sec. 1397C(b). 
1895 Sec. 1397C(c). For these purposes, the term ‘‘employee’’ includes the proprietor. 
1896 Sec. 1397C(d). Excluded businesses include any private or commercial golf course, country 

club, massage parlor, hot tub facility, sun tan facility, racetrack or other facility used for gam-
bling, or any store the principal business of which is the sale of alcoholic beverages for off-prem-
ises consumption. Sec. 144(c)(6). Also, a qualified business does not include certain large farms. 
Sec. 1397C(d)(5)(B). 

business of such entity is the active conduct of a qualified business 
within an empowerment zone; (2) at least 50 percent of the total 
gross income of such entity is derived from the active conduct of 
such business; (3) a substantial portion of the use of the tangible 
property of such entity (whether owned or leased) is within an em-
powerment zone; (4) a substantial portion of the intangible prop-
erty of such entity is used in the active conduct of any such busi-
ness; (5) a substantial portion of the services performed for such 
entity by its employees are performed in an empowerment zone; (6) 
at least 35 percent of its employees are residents of an empower-
ment zone; (7) less than five percent of the average of the aggre-
gate unadjusted bases of the property of such entity is attributable 
to collectibles other than collectibles that are held primarily for 
sale to customers in the ordinary course of such business; and (8) 
less than five percent of the average of the aggregate unadjusted 
bases of the property of such entity is attributable to nonqualified 
financial property.1894 

A qualified proprietorship is any qualified business carried on by 
an individual as a proprietorship if for such year: (1) at least 50 
percent of the total gross income of such individual from such busi-
ness is derived from the active conduct of such business in an em-
powerment zone; (2) a substantial portion of the use of the tangible 
property of such individual in such business (whether owned or 
leased) is within an empowerment zone; (3) a substantial portion 
of the intangible property of such business is used in the active 
conduct of such business; (4) a substantial portion of the services 
performed for such individual in such business by employees of 
such business are performed in an empowerment zone; (5) at least 
35 percent of such employees are residents of an empowerment 
zone; (6) less than five percent of the average of the aggregate 
unadjusted bases of the property of such individual which is used 
in such business is attributable to collectibles other than collect-
ibles that are held primarily for sale to customers in the ordinary 
course of such business; and (7) less than five percent of the aver-
age of the aggregate unadjusted bases of the property of such indi-
vidual which is used in such business is attributable to non-
qualified financial property.1895 

A qualified business is defined as any trade or business other 
than a trade or business that consists predominantly of the devel-
opment or holding of intangibles for sale or license or any business 
prohibited in connection with the empowerment zone employment 
credit.1896 In addition, the leasing of real property that is located 
within the empowerment zone is treated as a qualified business 
only if (1) the leased property is not residential rental property, 
and (2) at least 50 percent of the gross rental income from the real 
property is from enterprise zone businesses. The rental of tangible 
personal property is not a qualified business unless at least 50 per-
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1897 Sec. 1394. 
1898 Pub. L. No. 114–113, Div. Q, sec. 171 (2015) (effective for bonds issued after 2015). 

cent of the rental of such property is by enterprise zone businesses 
or by residents of an empowerment zone. 

Expanded tax-exempt financing for certain zone facilities 
States or local governments can issue enterprise zone facility 

bonds to raise funds to provide an enterprise zone business with 
qualified zone property.1897 These bonds can be used in areas des-
ignated enterprise communities as well as areas designated em-
powerment zones. To qualify, 95 percent (or more) of the net pro-
ceeds from the bond issue must be used to finance: (1) qualified 
zone property whose principal user is an enterprise zone business; 
and (2) certain land functionally related and subordinate to such 
property. 

The term enterprise zone business is the same as that used for 
purposes of the increased section 179 deduction limitation (dis-
cussed above) with certain modifications for start-up businesses. 
First, an employee is considered a resident of an empowerment 
zone for purposes of the 35-percent in-zone employment require-
ment if they are a resident of an empowerment zone, an enterprise 
community, or a qualified low-income community within an appli-
cable nominating jurisdiction.1898 The applicable nominating juris-
diction means, with respect to any empowerment zone or enterprise 
community, any local government that nominated such community 
for designation under section 1391. The definition of a qualified 
low-income community is similar to the definition of a low-income 
community provided in section 45D(e) (concerning eligibility for the 
new markets tax credit). A ‘‘qualified low-income community’’ is a 
population census tract with either (1) a poverty rate of at least 20 
percent, or (2) median family income which does not exceed 80 per-
cent of the greater of metropolitan area median family income or 
statewide median family income (for a nonmetropolitan census 
tract, does not exceed 80 percent of statewide median family in-
come). In the case of a population census tract located within a 
high migration rural county, low-income is defined by reference to 
85 percent (as opposed to 80 percent) of statewide median family 
income. For this purpose, a high migration rural county is any 
county that, during the 20-year period ending with the year in 
which the most recent census was conducted, has a net out-migra-
tion of inhabitants from the county of at least 10 percent of the 
population of the county at the beginning of such period. 

The Secretary is authorized to designate ‘‘targeted populations’’ 
as qualified low-income communities. For this purpose, a ‘‘targeted 
population’’ is defined by reference to section 103(20) of the Riegle 
Community Development and Regulatory Improvement Act of 1994 
(the ‘‘Act’’) to mean individuals, or an identifiable group of individ-
uals, including an Indian tribe, who are low-income persons or oth-
erwise lack adequate access to loans or equity investments. Section 
103(17) of the Act provides that ‘‘low-income’’ means: (1) for a tar-
geted population within a metropolitan area, less than 80 percent 
of the area median family income; and (2) for a targeted population 
within a nonmetropolitan area, less than the greater of (a) 80 per-
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1899 Sec. 1394(b)(3). 
1900 Sec. 1397B. 

cent of the area median family income, or (b) 80 percent of the 
statewide nonmetropolitan area median family income. 

Second, a business will be treated as an enterprise zone business 
during a start-up period if (1) at the beginning of the period, it is 
reasonable to expect the business to be an enterprise zone business 
by the end of the start-up period; and (2) the business makes bona 
fide efforts to be an enterprise zone business. The start-up period 
is the period that ends with the start of the first tax year beginning 
more than two years after the later of (1) the issue date of the bond 
issue financing the qualified zone property, and (2) the date this 
property is first placed in service (or, if earlier, the date that is 
three years after the issue date).1899 

Third, a business that qualifies as an enterprise zone business at 
the end of the start-up period must continue to qualify during a 
testing period that ends three tax years after the start-up period 
ends. After the three-year testing period, a business will continue 
to be treated as an enterprise zone business so long as 35 percent 
of its employees are residents of an empowerment zone, an enter-
prise community, or a qualified low-income community within an 
applicable nominating jurisdiction. 

The face amount of the bonds may not exceed $60 million for an 
empowerment zone in a rural area, $130 million for an empower-
ment zone in an urban area with zone population of less than 
100,000, and $230 million for an empowerment zone in an urban 
area with zone population of at least 100,000. 

Elective rollover of capital gain from the sale or exchange of 
any qualified empowerment zone asset 

Taxpayers can elect to defer recognition of gain on the sale of a 
qualified empowerment zone asset held for more than one year and 
replaced within 60 days by another qualified empowerment zone 
asset in the same zone.1900 A qualified empowerment zone asset 
generally means stock or a partnership interest acquired at origi-
nal issue for cash in an enterprise zone business, or tangible prop-
erty originally used in an enterprise zone business by the taxpayer. 
The deferral is accomplished by reducing the basis of the replace-
ment asset by the amount of the gain recognized on the sale of the 
asset. 

Explanation of Provision 

The provision extends for five years, through December 31, 2025, 
the period for which the designation of an empowerment zone is in 
effect, thus extending for five years two empowerment zone tax in-
centives: the wage credit and tax-exempt bond financing. 

The provision terminates the two other empowerment zone tax 
incentives: increased section 179 expensing for qualified zone prop-
erty under section 1397A and deferral of capital gains tax on the 
sale of qualified assets replaced with other qualified assets under 
section 1397B. Section 1397A will not apply to any property placed 
in service in taxable years beginning after December 31, 2020, and 
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1901 Pub. L. No. 103–3 (Feb. 5, 1993); 29 U.S.C. sec. 2601, et seq. 
1902 Wages for this purpose are Federal Unemployment Tax Act wages defined in section 

3306(b), without regard to the dollar limitation, but do not include amounts taken into account 
for purposes of determining any other credit under subpart D of the Code. A technical correction 
may be necessary to reflect that the wages with respect to the credit are limited to the employ-
ee’s normal hourly wage rate and do not include additional amounts, such as a bonus, that could 
be paid during the leave period. 

1903 Pub. L. 115–97 (December 22, 2017), as amended by Pub. L. 116–94 (December 20, 2019); 
Notice 2018–71, 2018-41 I.R.B.548. 

section 1397B will not apply to sales in taxable years beginning 
after December 31, 2020. 

The provision also provides that in the case of a designation of 
an empowerment zone the nomination for which included a termi-
nation date which is December 31, 2020, termination shall not 
apply with respect to such designation if the entity which made 
such nomination amends the nomination to provide for a new ter-
mination date in such manner as the Secretary may provide. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2020. 

9. Employer credit for paid family and medical leave (sec. 
119 of the Act and sec. 45S of the Code) 

Present Law 

In general 
The Family and Medical Leave Act of 1993, as amended (the 

‘‘FMLA’’), generally requires employers to provide employees with 
up to 26 weeks of leave under certain circumstances.1901 In gen-
eral, FMLA does not require that the employer continue to pay em-
ployees during such leave, although employers may choose to pay 
for all or a portion of such leave. State and local governments may 
provide, or State and local laws may require employers to provide, 
employees with up to a certain amount of paid leave for types of 
leave that may or may not fall under the FMLA. 

Employer credit for paid family and medical leave 
For wages paid in taxable years beginning after December 31, 

2017, and before January 1, 2021, eligible employers may tempo-
rarily claim a general business credit equal to 12.5 percent of the 
amount of eligible wages (based on the normal hourly wage 
rate) 1902 paid to ‘‘qualifying employees’’ during any period in which 
such employees are on ‘‘family and medical leave’’ if the rate of 
payment under the program is 50 percent of the wages normally 
paid to an employee for actual services performed for the em-
ployer.1903 The credit is increased by 0.25 percentage points (but 
not above 25 percent) for each percentage point by which the rate 
of payment exceeds 50 percent. The maximum amount of family 
and medical leave that may be taken into account with respect to 
any qualifying employee for any taxable year is 12 weeks. 

An ‘‘eligible employer’’ is one which has in place a written policy 
that allows all qualifying full-time employees not less than two 
weeks of annual paid family and medical leave, and which allows 
all less-than-full-time qualifying employees a commensurate 
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1904 Pub. L. No. 75–718 (June 25, 1938). 
1905 Sec. 414(q)(1)(B) ($130,000 for 2020). 
1906 FMLA section 102(a)(1) provides leave for FMLA purposes due to (A) the birth of a son 

or daughter of the employee and in order to care for such son or daughter; (B) the placement 
of a son or daughter with the employee for adoption or foster care; (C) caring for the spouse, 
or a son, daughter, or parent, of the employee, if such spouse, son, daughter, or parent has a 
serious health condition; (D) a serious health condition that makes the employee unable to per-
form the functions of the employee’s position; (E) any qualifying exigency (as the Secretary of 
Labor shall, by regulation, determine) arising out of the fact that the spouse, or a son, daughter, 
or parent of the employee is on covered active duty (or has been notified of an impending call 
or order to covered active duty) in the Armed Forces. In addition, FMLA section 102(a)(3) pro-
vides leave for FMLA purposes due to the need of an employee who is a spouse, son, daughter, 
parent, or next-of-kin of an eligible service member to care for such service member. 

1907 These terms mean these types of leave within the meaning of FMLA section 102(d)(2). 

amount of leave (on a pro rata basis) compared to the leave pro-
vided to full-time employees. The policy must also provide that the 
rate of payment under the program is not less than 50 percent of 
the wages normally paid to any such employee for services per-
formed for the employer. 

In addition, in order to be an eligible employer, the employer is 
prohibited from certain practices or acts which are also prohibited 
under the FMLA, regardless of whether the employer is subject to 
the FMLA. Specifically, the employer must provide paid family and 
medical leave in compliance with a written policy that ensures that 
the employer will not interfere with, restrain, or deny the exercise 
of or the attempt to exercise, any right provided under the policy 
and will not discharge or in any other manner discriminate against 
any individual for opposing any practice prohibited by the policy. 

A ‘‘qualifying employee’’ means any individual who is an em-
ployee under tax rules and principles and is defined in section 3(e) 
of the Fair Labor Standards Act of 1938,1904 as amended, who has 
been employed by the employer for one year or more, and who for 
the preceding year, had compensation not in excess of 60 percent 
of the compensation threshold for highly compensated employ-
ees.1905 For 2020 and 2021, this 60 percent amount is $78,000. 

‘‘Family and medical leave’’ for purposes of section 45S is gen-
erally defined as leave described under sections 102(a)(1)(A)–(E) or 
102(a)(3) of the FMLA.1906 If an employer provides paid leave as 
vacation leave, personal leave, or other medical or sick leave 1907 
(unless the medical or sick leave is specifically for one or more of 
the ‘‘family and medical leave’’ purposes defined above), such paid 
leave would not be considered to be family and medical leave. In 
addition, leave paid for by a State or local government or required 
by State or local law (including such leave required to be paid by 
the employer) is not taken into account in determining the amount 
of paid family and medical leave provided by the employer that is 
eligible for the credit. 

The Secretary will make determinations as to whether an em-
ployer or an employee satisfies the applicable requirements for an 
eligible employer or qualifying employee, based on information pro-
vided by the employer that the Secretary determines to be nec-
essary or appropriate. 
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1908 Pub. L. No. 116–127 (March 18, 2020). 
1909 Division E, FFCRA, Pub. L. No. 116–127. 
1910 Division C, FFCRA, Pub. L. No. 116–127. 
1911 Pub. L. No. 116–260 (December 27, 2020). 
1912 Pub. L. No. 116–127 (March 18, 2020). 
1913 See also sec. 3401(a)(18). 
1914 Secs. 3121(a)(18) and 3306(b)(13). 

Employer credit and paid sick and family leave related to 
COVID–19 

The Families First Coronavirus Response Act (‘‘FFCRA’’) 1908 re-
quired certain employers with fewer than 500 employees to provide 
paid sick and expanded family and medical leave to employees un-
able to work or telework for specified reasons related to COVID– 
19. Employers that paid sick or family leave wages could receive 
a corresponding payroll tax credit. The paid sick leave require-
ments in the Emergency Paid Sick Leave Act,1909 and the ex-
panded family and medical leave requirements in the Emergency 
Family and Medical Leave Expansion Act,1910 expired on December 
31, 2020, but the credits were extended to March 31, 2021.1911 

Any qualified sick leave wages or qualified family leave wages 
taken into account for the payroll tax credit on such wages are not 
taken into account for purposes of determining the employer credit 
for certain paid family and medical leave under section 45S.1912 
Thus, the employer may not claim a credit under section 45S with 
respect to the qualified sick leave or family leave wages paid, but 
may be able to take a credit under section 45S with respect to any 
additional wages paid, provided the requirements of section 45S 
are met with respect to the additional wages. 

Explanation of Provision 

The provision extended the employer credit for paid family and 
medical leave so that it will expire on December 31, 2025 rather 
than December 31, 2021. 

Effective Date 

The provision is effective for all wages paid in taxable years be-
ginning after December 31, 2020. 

10. Exclusion for certain employer payments of student 
loans (sec. 120 of the Act and secs. 127, 3121, 3306, and 
3401 of the Code) 

Present Law 

Employer-provided educational assistance programs 
Under section 127, an employee may exclude from gross income 

for income tax purposes 1913 and the employer may exclude from 
wages for employment tax purposes 1914 up to $5,250 annually of 
educational assistance provided by the employer to the employee. 
For the exclusion to apply, certain requirements must be satisfied: 
(1) the educational assistance must be provided pursuant to a sepa-
rate written plan of the employer; (2) employers must provide rea-
sonable notification of the terms and availability of the program to 
eligible employees; (3) the employer’s educational assistance pro-
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1915 Treas. Reg. sec. 1.127–2(c)(4). 
1916 See sec. 162. 
1917 See also sec. 3401(a)(19). 
1918 Secs. 3121(a)(20) and 3306(b)(16). 
1919 Sec. 132(d). 
1920 Treas. Reg. sec. 1.162–5. 

gram must not discriminate in favor of highly compensated employ-
ees; and (4) no more than five percent of the amounts paid or in-
curred by the employer during the year for educational assistance 
under a qualified educational assistance program may be provided 
for the class of individuals consisting of (i) more than five-percent 
owners of the employer and (ii) the spouses or dependents of such 
owners. 

For purposes of the exclusion, ‘‘educational assistance’’ means the 
payment by an employer of expenses incurred by or on behalf of 
the employee for education of the employee including, but not lim-
ited to, tuition, fees and similar payments, books, supplies, and 
equipment. Educational assistance also includes the provision by 
the employer of courses of instruction for the employee, including 
books, supplies, and equipment. Educational assistance does not in-
clude payment for or the provision of (1) tools or supplies that may 
be retained by the employee after completion of a course, (2) meals, 
lodging, or transportation, or (3) any education involving sports, 
games, or hobbies. The education need not be job-related or part of 
a degree program.1915 Educational assistance qualifies for the ex-
clusion only if the employer does not give the employee a choice be-
tween educational assistance and other remuneration includible in 
the employee’s income. 

Educational assistance also includes certain payments of prin-
cipal or interest made by an employer on a qualified education loan 
incurred by an employee of the employer, discussed more below. 

The exclusion for employer-provided educational assistance ap-
plies only with respect to education provided to the employee. The 
exclusion does not apply, for example, to assistance provided di-
rectly or indirectly for the education of the spouse or a child of the 
employee. 

The employer’s costs for providing such educational assistance 
are generally deductible as a trade or business expense.1916 

In the absence of the specific exclusion for employer-provided 
educational assistance under section 127, employer-provided edu-
cational assistance is excludable from gross income for income tax 
purposes 1917 and wages for employment tax purposes 1918 only if 
the education expenses qualify as a working condition fringe ben-
efit under section 132(d) or as a qualified tuition reduction under 
section 117(d). In general, education qualifies as a working condi-
tion fringe benefit if the employee could have deducted the edu-
cation expenses under section 162 if the employee paid for the edu-
cation.1919 In general, education expenses are deductible by an in-
dividual under section 162 if the education (1) maintains or im-
proves a skill required in a trade or business currently engaged in 
by the taxpayer, or (2) meets the express requirements of the tax-
payer’s employer, applicable law, or regulations imposed as a condi-
tion of continued employment.1920 However, education expenses are 
generally not deductible if they relate to certain minimum edu-
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1921 For taxable years beginning before January 1, 2026, trade or business expenses relating 
to the trade or business of the performance of services by the taxpayer as an employee are dis-
allowed miscellaneous itemized deductions. Secs. 62(a)(1), 67(g), and 162(a). 

1922 Sec. 62(a)(17), 221; see also sec. 163(h)(2)(F). 
1923 Secs. 221(d)(1)–(3); see also sec. 25A(b)(3). 
1924 Secs. 25A(f)(2) and 221(d)(2). 
1925 For 2020, the phaseout range is for modified adjusted gross income between $140,000 to 

$170,000 for married taxpayers filing a joint return and between $70,000 and $85,000 for other 
taxpayers. Sec. 221(b)(2)(B); Rev. Proc. 2019–44, 2019–47 I.R.B. 1093. 

1926 Sec. 127(c)(1)(B) 
1927 Sec. 221(e)(1). 

cational requirements or to education or training that enables a 
taxpayer to begin working in a new trade or business.1921 

Section 117(d) provides an exclusion from gross income and 
wages for qualified tuition reductions for certain education pro-
vided to employees of certain educational organizations, and to the 
spouses and dependents of such employees. 

Deduction for student loan interest 
Under section 221, certain individual taxpayers may claim an 

above-the-line deduction for interest paid on student loans.1922 
Only interest paid on a ‘‘qualified education loan’’ is eligible for the 
deduction. 

A qualified education loan generally is defined as any indebted-
ness incurred to pay for the costs of attendance at an eligible edu-
cational institution on at least a half-time basis.1923 The payments 
may be for the attendance of the taxpayer, the taxpayer’s spouse, 
or any dependent of the taxpayer as of the time the indebtedness 
was incurred. Eligible educational institutions are (1) post-sec-
ondary educational institutions and certain vocational schools de-
fined by reference to section 481 of the Higher Education Act of 
1965, and (2) institutions conducting internship or residency pro-
grams leading to a degree or certificate from an institution of high-
er education, a hospital, or a health care facility conducting post-
graduate training.1924 Additionally, to qualify as an eligible edu-
cational institution, an institution must be eligible to participate in 
Department of Education student aid programs. 

The maximum allowable deduction per year is $2,500. The de-
duction is phased out and reduced to zero at higher-income lev-
els.1925 Dependents are ineligible to claim the deduction. 

Employer payment of employee student loans 
For payments made before January 1, 2021, the term ‘‘edu-

cational assistance’’ under section 127 includes payments of prin-
cipal or interest made by an employer on a qualified education loan 
incurred by an employee of the employer.1926 Thus, the employee 
may exclude these payments from gross income for income tax pur-
poses and the employer may exclude these payments from wages 
for employment tax purposes. The term ‘‘qualified education loan’’ 
is defined in section 221(d)(1). The loan must be incurred for the 
education of the employee. The exclusion applies to payments made 
to the employee or a lender. 

The employee may not claim a deduction under section 221 for 
interest paid on student loans on an amount for which an exclusion 
is allowable under the provision.1927 
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1928 See sec. 162. 
1929 Pub. L. 115–123, sec. 41119. 
1930 Sec. 45Q(a)(2). 
1931 Sec. 45Q(f)(5). 

These amounts are generally deductible by the employer as a 
trade or business expense.1928 

Explanation of Provision 

The provision extends the exclusion of payments of principal or 
interest made by an employer on a qualified education loan in-
curred by an employee of the employer to payments made before 
January 1, 2026. 

Effective Date 

The provision is effective for payments made after December 31, 
2020. 

11. Credit for carbon oxide sequestration (sec. 121 of the Act 
and sec. 45Q of the Code) 

Present Law 

In general 
A credit is available for the capture and sequestration of carbon 

oxide and carbon dioxide. Significant changes to the credit rate and 
structure were made in 2018 by the Bipartisan Budget Act of 2018 
(‘‘BBA’’).1929 These changes were effective for taxable years begin-
ning after December 31, 2017. This description of present law de-
scribes the rules in effect after the effective date of the BBA. 

Carbon dioxide captured using equipment placed in service 
before February 9, 2018 (Pre-BBA) 

For carbon dioxide captured using equipment placed in service 
before February 9, 2018, a credit of $10 per metric ton is available 
for qualified carbon dioxide that is captured by the taxpayer at a 
qualified facility, used by such taxpayer as a tertiary injectant (in-
cluding carbon dioxide augmented waterflooding and immiscible 
carbon dioxide displacement) in a qualified enhanced oil or natural 
gas recovery project (‘‘EOR uses’’) and disposed of by such taxpayer 
in secure geological storage.1930 

For carbon dioxide captured in taxable years beginning after De-
cember 31, 2017, using equipment placed in service before Feb-
ruary 9, 2018, a credit of $10 per metric ton is also available for 
carbon dioxide that is ‘‘utilized’’ by a taxpayer in a prescribed man-
ner. For this purpose, ‘‘utilization’’ of qualified carbon dioxide 
means: (1) the fixation of such carbon dioxide through photosyn-
thesis or chemosynthesis, such as through the growing of algae or 
bacteria, (2) the chemical conversion of such qualified carbon diox-
ide to a material or compound which results in secure storage, or 
(3) the use of such carbon dioxide for any other purpose for which 
a commercial market exists (except for EOR uses), as determined 
by the Secretary.1931 

Finally, for carbon dioxide captured using equipment placed in 
service before February 9, 2018, a credit of $20 per metric ton is 
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1932 Notice 2020–40, 2020–25 I.R.B. 953, June 15, 2020. 
1933 Final Treasury regulations for section 45Q were published in the Federal Register on Jan-

uary 15, 2021. T.D. 9944, 86 Fed. Reg. 4728, January 15, 2021. 

available for qualified carbon dioxide captured by a taxpayer at a 
qualified facility and disposed of by such taxpayer in secure geo-
logical storage without being used as a tertiary injectant or utilized 
by a taxpayer in a prescribed manner. 

All three credit amounts are adjusted for inflation using 2008 as 
the base year. For 2020, as adjusted for inflation, the $10 credit is 
increased to $11.91 per metric ton and the $20 credit is increased 
to $23.82 per metric ton of carbon dioxide.1932 

Secure geological storage includes storage at deep saline forma-
tions, oil and gas reservoirs, and unminable coal seams. The Sec-
retary, in consultation with the Administrator of the Environ-
mental Protection Agency, the Secretary of Energy, and the Sec-
retary of the Interior, is required to establish regulations for deter-
mining adequate security measures for the secure geological stor-
age of carbon dioxide such that the carbon dioxide does not escape 
into the atmosphere.1933 

Qualified carbon dioxide is defined as carbon dioxide captured 
from an industrial source that (1) would otherwise be released into 
the atmosphere as an industrial emission of greenhouse gas, and 
(2) is measured at the source of capture and verified at the point 
or points of injection. Qualified carbon dioxide includes the initial 
deposit of captured carbon dioxide used as a tertiary injectant but 
does not include carbon dioxide that is recaptured, recycled, and re- 
injected as part of an enhanced oil or natural gas recovery project 
process. A qualified enhanced oil or natural gas recovery project is 
a project that would otherwise meet the definition of an enhanced 
oil recovery project under section 43, if natural gas projects were 
included within that definition. 

In general, a qualified facility is any industrial facility or direct 
air capture facility located in the United States or a possession of 
the United States the construction of which begins before January 
1, 2024, and the construction of carbon capture equipment begins 
before such date or is integrated into the original planning and de-
sign of the facility. 

Qualified facilities also must capture a minimum amount of car-
bon oxide. For electricity generation facilities that emit 500,000 
metric tons or more of carbon oxide in a taxable, the facility must 
capture at least 500,000 metric tons of carbon oxide. For facilities 
that emit less than 500,000 metric tons of carbon oxide or non- 
power facilities that emit at least 500,000 metric tons of carbon 
oxide, the facility must generally capture at least 100,000 metric 
tons of carbon oxide per taxable year. However, where the carbon 
oxide is captured at a facility that emits less than 500,000 metric 
tons of carbon oxide and is being utilized for commercial purposes, 
this minimum amount is reduced to 25,000 metric tons of carbon 
oxide. Direct air capture facilities (described below) must also cap-
ture at least 100,000 metric tons of carbon oxide per taxable year 
to be qualified facilities. 

Credits are generally attributable to the person that captures 
and physically or contractually ensures the disposal, utilization, or 
use as a tertiary injectant, of the qualified carbon dioxide. Such 
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1934 Sec. 45Q(f)(4). 
1935 Notice 2020–40, 2020–25 I.R.B. 954, June 15, 2020. 
1936 Treas. Reg. sec. 1.45Q–1(d). 
1937 Sec. 45Q(d). 

persons may elect to transfer the credit to the taxpayer that dis-
poses of, utilizes, or uses (as a tertiary injectant) the qualified car-
bon dioxide. 

Credits are subject to recapture with respect to any qualified car-
bon dioxide that ceases to be captured, disposed of, or used as a 
tertiary injectant in a manner consistent with the credit rules.1934 

The credit is part of the general business credit. The credit sun-
sets at the end of the calendar year in which the Secretary, in con-
sultation with the Administrator of the Environmental Protection 
Agency, certifies that 75 million metric tons of qualified carbon di-
oxide have been taken into account for purposes of the credit. As 
of May 11, 2018, the credit had been claimed for 72,087,903 tons 
of qualified carbon dioxide.1935 

Carbon oxide captured using equipment placed in service on 
or after February 9, 2018 (Post-BBA) 

For carbon captured using equipment placed in service on or 
after February 9, 2018, the definition of qualified carbon is ex-
panded to include all carbon oxides, not just carbon dioxide. In ad-
dition, qualified carbon is no longer limited to carbon capture from 
industrial sources, but includes carbon captured directly from the 
ambient air (excluding the capture of carbon dioxide deliberately 
released from naturally occurring subsurface springs or carbon di-
oxide captured using natural photosynthesis). 

For EOR uses and for qualified carbon oxide utilization, the cred-
it rate for carbon oxide captured using equipment placed in service 
on or after February 9, 2018, is $12.83 per metric ton in 2017, in-
creasing linearly each calendar year to $35 per metric ton by De-
cember 31, 2026, and adjusted for inflation thereafter. For qualified 
carbon oxide disposed of in secure geological storage, the credit rate 
is $22.66 per metric ton in 2017, increasing linearly each calendar 
year to $50 per metric ton by December 31, 2026, and adjusted for 
inflation thereafter. For 2020, the credit rates are $20.22 and 
$31.77 respectively.1936 

Carbon oxide captured using equipment placed in service on or 
after February 9, 2018, is not subject to the 75 million metric ton 
cap applicable to the pre-February 9, 2018 credit rules. Instead, 
taxpayers may claim the credit during the 12-year period beginning 
on the date the carbon capture equipment is originally placed in 
service. For this purpose, eligible carbon capture equipment must 
be placed in service at a qualified facility the construction of which 
begins before January 1, 2024.1937 In general, a qualified facility 
has the same definition as a pre-BBA qualified facility, except that 
it is placed in service on or after February 9, 2018. 

Explanation of Provision 

The provision extends for two years, through calendar year 2025, 
the period in which the construction of an otherwise qualified car-
bon capture facility must begin. 
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1938 Sec. 45. In addition to the renewable electricity production credit, section 45 also provides 
income tax credits for the production of Indian coal and refined coal at qualified facilities. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

Subtitle C—Extension of Certain Other Provisions 

1. Credit for electricity produced from certain renewable re-
sources (secs. 131 and 204 of the Act and secs. 45 and 48 
of the Code) 

Present Law 

Renewable electricity production credit 
An income tax credit is allowed for the production of electricity 

from qualified energy resources at qualified facilities (the ‘‘renew-
able electricity production credit’’).1938 Qualified energy resources 
comprise wind, closed-loop biomass, open-loop biomass, geothermal 
energy, municipal solid waste, qualified hydropower production, 
and marine and hydrokinetic renewable energy. Qualified facilities 
are, generally, facilities that generate electricity using qualified en-
ergy resources. To be eligible for the credit, electricity produced 
from qualified energy resources at qualified facilities must be sold 
by the taxpayer to an unrelated person. 

SUMMARY OF CREDIT FOR ELECTRICITY PRODUCED FROM CERTAIN RENEWABLE RESOURCES 

Eligible electricity production activity (sec. 45) Credit amount for 2020 1 
(cents per kilowatt-hour) Expiration 2 

Wind ............................................................................................... 2.5 December 31, 2020 
Closed-loop biomass ..................................................................... 2.5 December 31, 2020 
Open-loop biomass (including agricultural livestock waste nu-

trient facilities) 
1.3 December 31, 2020 

Geothermal .................................................................................... 2.5 December 31, 2020 
Municipal solid waste (including landfill gas facilities and 

trash combustion facilities) 
1.3 December 31, 2020 

Qualified hydropower ..................................................................... 1.3 December 31, 2020 
Marine and hydrokinetic ................................................................ 1.3 December 31, 2020 

1 In general, the credit is available for electricity produced during the first 10 years after a facility has been placed in service. For wind 
facilities, the credit is reduced by 20 percent for facilities the construction of which begins in calendar year 2017, by 40 percent for facilities 
the construction of which begins in calendar years 2018 and 2020, and by 60 percent for facilities the construction of which begins in cal-
endar year 2019. Inflation adjustment calculations may be found in IRS Notice 2020–38, Internal Revenue Bulletin 2020–23, p. 903, June 1, 
2020. 

2 Expires for property the construction of which begins after this date. 

Election to claim energy credit in lieu of renewable elec-
tricity production credit 

A taxpayer may make an irrevocable election to have certain 
property which is part of a qualified renewable electricity produc-
tion facility be treated as energy property eligible for a 30 percent 
investment credit under section 48. For wind facilities, the credit 
is reduced by 20 percent for facilities the construction of which be-
gins in calendar year 2017, by 40 percent for facilities the construc-
tion of which begins in calendar years 2018 and 2020, and by 60 
percent for facilities the construction of which begins in calendar 
year 2019. For purposes of the investment credit, qualified facilities 
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1939 See sec. 131 of the Act. 
1940 See sec. 204 of the Act. 
1941 A technical correction may be necessary to clarify the meaning of this term. 
1942 Sec. 48. 

are facilities otherwise eligible for the renewable electricity produc-
tion credit with respect to which no credit under section 45 has 
been allowed. A taxpayer electing to treat a facility as energy prop-
erty may not claim the renewable electricity production credit. The 
eligible basis for the investment credit for taxpayers making this 
election is the basis of the depreciable (or amortizable) property 
that is part of a facility capable of generating electricity eligible for 
the renewable electricity production credit. 

Explanation of Provision 

In general, for renewable power facilities, the provisions extend 
for one year, through December 31, 2021, the beginning of con-
struction deadline for the renewable electricity production credit 
and the election to claim the energy credit in lieu of the electricity 
production credit.1939 For wind facilities the construction of which 
begins in calendar year 2021, the credit is reduced by 40 percent. 

The provisions create a special rule for property used in qualified 
offshore wind facilities.1940 Qualified offshore wind facilities are 
qualified wind facilities (within the meaning of the section 45 re-
newable electricity production credit, without regard to any sunset 
date) that are located in the inland navigable waters of the United 
States or in the coastal waters of the United States, and include 
property owned by the taxpayer necessary to condition electricity 
for use on the grid such as subsea cables and voltage transformers. 
For this purpose, coastal waters include the waters of the Great 
Lakes, the territorial seas, the exclusive economic zone, and the 
outer continental shelf, but only if such waters are treated as with-
in the United States or a possession of the United States for pur-
poses of section 45(e)(1).1941 Such property the construction of 
which begins before January 1, 2026, is eligible for a 30 percent in-
vestment credit and is not subject to the phasedown applicable to 
other wind facilities. 

Effective Date 

The provision extending the renewable electricity production 
credit takes effect on January 1, 2021. The provision creating a 
special rule for qualified offshore wind facility property is effective 
for periods after December 31, 2016, under rules similar to the 
rules of section 48(m) of the Code (as in effect on the day before 
the date of the enactment of the Revenue Reconciliation Act of 
1990). 

2. Modification of energy investment credit (secs. 132 and 
203 of the Act and sec. 48 of the Code) 

Present Law 

In general 
A permanent nonrefundable 10-percent business energy cred-

it 1942 is allowed for the cost of new property that is equipment that 
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1943 Sec. 38(b)(1) 
1944 Sec. 39. 
1945 Sec. 50(c)(3). 

either (1) uses solar energy to generate electricity, to heat or cool 
(or provide hot water for use in) a structure, or to provide solar 
process heat or (2) is used to produce, distribute, or use energy de-
rived from a geothermal deposit, but only, in the case of electricity 
generated by geothermal power, up to (but not including) the elec-
tric transmission stage. Property used to generate energy for the 
purposes of heating a swimming pool is not eligible solar energy 
property. 

In addition to the permanent credit, a number of energy tech-
nologies are entitled to the energy credit at rates of 10 percent or 
30 percent, depending on the technology. These credits sunset for 
property the construction of which begins after the expiration date 
for that technology. In addition, the credit rate for solar energy 
property has been temporarily increased. 

The energy credit is a component of the general business cred-
it.1943 An unused general business credit generally may be carried 
back one year and carried forward 20 years.1944 The taxpayer’s 
basis in the property is reduced by one-half of the amount of the 
credit claimed.1945 For projects whose construction time is expected 
to equal or exceed two years, the credit may be claimed as progress 
expenditures are made on the project, rather than during the year 
the property is placed in service. The credit is allowed against the 
alternative minimum tax. 

Increased credit rate for solar energy property 
For property the construction of which begins before January 1, 

2022, the credit rate for otherwise eligible solar energy property is 
increased to 30 percent. For property the construction of which be-
gins in calendar year 2020 and that is placed in service by the end 
of calendar year 2023, the credit rate for otherwise eligible solar 
energy property is 26 percent. For property the construction of 
which begins in calendar year 2021 and that is placed in service 
by the end of calendar year 2023, the credit rate for otherwise eligi-
ble solar energy property is 22 percent. For property the construc-
tion of which begins after calendar year 2021 or that does not meet 
the 2023 deadline described above, the credit rate drops to the per-
manent 10-percent rate. 

Fiber optic solar property 
Equipment that uses fiber-optic distributed sunlight to illu-

minate the inside of a structure is eligible for a 30-percent credit 
(subject to a phase-down rule) for property the construction of 
which begins prior to January 1, 2022. Under the phase-down rule, 
the credit rate is reduced to 26 percent for property the construc-
tion of which begins in calendar year 2020 and to 22 percent for 
property the construction of which begins in calendar year 2021. 
Eligible property must be placed in service before January 1, 2024. 

Fuel cells and microturbines 
The energy credit applies to qualified fuel cell power plants, but 

only for the construction of which begins prior to January 1, 2022. 
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The credit rate is 30 percent and is subject to the same phase-down 
rule as fiber optic solar property (described above). 

A qualified fuel cell power plant is an integrated system com-
posed of a fuel cell stack assembly and associated balance of plant 
components that (1) converts a fuel into electricity using electro-
chemical means, and (2) has an electricity-only generation effi-
ciency of greater than 30 percent and a capacity of at least one-half 
kilowatt. The credit may not exceed $1,500 for each 0.5 kilowatt of 
capacity. 

The energy credit applies to qualifying stationary microturbine 
power plants for property placed in service prior to January 1, 
2022. The credit is limited to the lesser of 10 percent of the basis 
of the property or $200 for each kilowatt of capacity. 

A qualified stationary microturbine power plant is an integrated 
system comprised of a gas turbine engine, a combustor, a 
recuperator or regenerator, a generator or alternator, and associ-
ated balance of plant components that converts a fuel into elec-
tricity and thermal energy. Such system also includes all secondary 
components located between the existing infrastructure for fuel de-
livery and the existing infrastructure for power distribution, includ-
ing equipment and controls for meeting relevant power standards, 
such as voltage, frequency and power factors. Such system must 
have an electricity-only generation efficiency of not less than 26 
percent at International Standard Organization conditions and a 
nameplate capacity of less than 2,000 kilowatts. 

Geothermal heat pump property 
The energy credit applies to qualified geothermal heat pump 

property the construction of which begins prior to January 1, 2022. 
The credit rate is 10 percent. Qualified geothermal heat pump 
property is equipment that uses the ground or ground water as a 
thermal energy source to heat a structure or as a thermal energy 
sink to cool a structure. 

Small wind property 
The energy credit applies to qualified small wind energy property 

the construction of which begins prior to January 1, 2022. The 
credit rate is 30 percent and is subject to the same phase-down 
rule as fiber optic solar property (described above). Qualified small 
wind energy property is property that uses a qualified wind turbine 
to generate electricity. A qualifying wind turbine means a wind 
turbine of 100 kilowatts of rated capacity or less. 

Combined heat and power property 
The energy credit applies to combined heat and power (‘‘CHP’’) 

property the construction of which begins prior to January 1, 2022. 
The credit rate is 10 percent. 

CHP property is property: (1) that uses the same energy source 
for the simultaneous or sequential generation of electrical power, 
mechanical shaft power, or both, in combination with the genera-
tion of steam or other forms of useful thermal energy (including 
heating and cooling applications); (2) that has an electrical capacity 
of not more than 50 megawatts or a mechanical energy capacity of 
not more than 67,000 horsepower or an equivalent combination of 
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1946 See section 131 of the Act for the provision extending section 45 and the election to claim 
an energy credit in lieu of that credit. 

electrical and mechanical energy capacities; (3) that produces at 
least 20 percent of its total useful energy in the form of thermal 
energy that is not used to produce electrical or mechanical power 
(or a combination thereof), and produces at least 20 percent of its 
total useful energy in the form of electrical or mechanical power (or 
a combination thereof); and (4) the energy efficiency percentage of 
which exceeds 60 percent. CHP property does not include property 
used to transport the energy source to the generating facility or to 
distribute energy produced by the facility. 

The otherwise allowable credit with respect to CHP property is 
reduced to the extent the property has an electrical capacity or me-
chanical capacity in excess of any applicable limits. Property in ex-
cess of the applicable limit (15 megawatts or a mechanical energy 
capacity of more than 20,000 horsepower or an equivalent combina-
tion of electrical and mechanical energy capacities) is permitted to 
claim a fraction of the otherwise allowable credit. The fraction is 
equal to the applicable limit divided by the capacity of the prop-
erty. For example, a 45 megawatt property would be eligible to 
claim 15/45ths, or one third, of the otherwise allowable credit. 
Again, no credit is allowed if the property exceeds the 50 megawatt 
or 67,000 horsepower limitations described above. 

Additionally, systems whose fuel source is at least 90 percent 
open-loop biomass and that would qualify for the credit but for the 
failure to meet the efficiency standard are eligible for a credit that 
is reduced in proportion to the degree to which the system fails to 
meet the efficiency standard. For example, a system that would 
otherwise be required to meet the 60-percent efficiency standard, 
but which only achieves 30-percent efficiency, would be permitted 
a credit equal to one-half of the otherwise allowable credit (i.e., a 
five-percent credit). 

Election of energy credit in lieu of section 45 production tax 
credit 

In general, a taxpayer may make an irrevocable election to have 
certain property used in qualified facilities whose construction be-
gins before January 1, 2021, be treated as energy property. For this 
purpose, qualified facilities are facilities otherwise eligible for the 
renewable electricity production credit with respect to which no 
credit under section 45 has been allowed. A taxpayer electing to 
treat a facility as energy property may not claim the renewable 
electricity production credit. For wind facilities, the credit is re-
duced by 20 percent for facilities the construction of which begins 
in calendar year 2017, by 40 percent for facilities the construction 
of which begins in calendar years 2018 and 2020, and by 60 per-
cent for facilities the construction of which begins in calendar year 
2019.1946 
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1947 See section 132 of the Act. 
1948 See section 203 of the Act. 

Explanation of Provision 

The provisions generally extend the energy credit for 2 years, 
through December 31, 2023.1947 

For fiber optic solar property, fuel cell property, and small wind 
energy property, the energy credit is extended for property the con-
struction of which begins before January 1, 2024, subject to a credit 
rate phasedown. For property the construction of which begins in 
calendar years 2020, 2021, and 2022, and that is placed in service 
by the end of calendar year 2025, the credit rate is 26 percent. For 
property the construction of which begins in calendar year 2023 
and that is placed in service by the end of calendar year 2025, the 
credit rate is 22 percent. No credit is available for property the con-
struction of which begins after calendar year 2023 or that does not 
meet the 2025 placed-in-service deadline. 

For solar energy property, the provisions extends the enhanced 
credit rate through December 31, 2023, subject to a credit rate 
phasedown. For property the construction of which begins in cal-
endar years 2020, 2021, and 2022, and that is placed in service by 
the end of calendar year 2025, the credit rate is 26 percent. For 
property the construction of which begins in calendar year 2023 
and that is placed in service by the end of calendar year 2025, the 
credit rate is 22 percent. For property the construction of which be-
gins after calendar year 2023 or that began in any year before cal-
endar year 2024 but which is not placed in service by the end of 
calendar year 2025, no enhanced credit rate is available, but tax-
payers may still claim the permanent 10 percent credit. 

For geothermal heat pump property, microturbine property, and 
combined heat and power system property, the 10-percent credit is 
extended for property the construction of which begins before Janu-
ary 1, 2024. 

The provisions also add waste energy recovery property to the 
energy credit.1948 Waste energy recovery property is property that 
generates electricity solely from heat from buildings or equipment 
if the primary purpose of such building or equipment is not the 
generation of electricity. Qualified property does not include any 
property which has a capacity in excess of 50 megawatts. In the 
case of property that qualifies as both waste energy recovery prop-
erty and CHP system property, no double benefit is permitted but 
a taxpayer may elect to claim the higher credit. The credit rate for 
waste energy recovery property is initially 30 percent, subject to 
the same phase-down and sunset rules as fiber optic solar property, 
fuel cell property, and small wind energy property. 

Effective Date 

The provision extending the energy credit is effective beginning 
January 1, 2020. The provision adding waste energy recovery prop-
erty to the energy credit is effect for periods after December 31, 
2020, under rules similar to the rules of section 48(m), as in effect 
for the date of enactment of the Revenue Reconciliation Act of 
1990. 
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3. Treatment of mortgage insurance premiums as qualified 
residence interest (sec. 133 of the Act and sec. 163(h) of 
the Code) 

Present Law 

Background for the provision and a description of the treatment 
of mortgage insurance premiums as qualified residence interest 
that the provision modifies may be found above in the section de-
scribing section 102 of the Taxpayer Certainty and Disaster Tax 
Relief Act of 2019 (Division Q of Pub. L. No. 116–94) in Part Three 
of this document. 

Explanation of Provision 

The provision extends the deduction for qualified mortgage insur-
ance premiums for one year (with respect to contracts entered into 
after December 31, 2006). Thus, the provision applies to amounts 
paid or accrued in 2021 (and not properly allocable to any period 
after December 31, 2021). 

Effective Date 

The provision applies to amounts paid or accrued after December 
31, 2020. 

4. Credit for health insurance costs of eligible individuals 
(sec. 134 of the Act and sec. 35 of the Code) 

Present Law 

Background for the provision and a description of the health cov-
erage tax credit that the provision extends may be found above in 
the section describing section 146 of the Taxpayer Certainty and 
Disaster Tax Relief Act of 2019 (Division Q of Pub. L. No. 116–94) 
in Part Three of this document. 

Explanation of Provision 

The provision extends the availability of the health coverage tax 
credit for 12 months by amending the definition of eligible coverage 
month to include months beginning before January 1, 2022. 

Effective Date 

The provision is effective for months beginning after December 
31, 2020. 

5. Indian employment credit (sec. 135 of the Act and sec. 45A 
of the Code) 

Present Law 

Background for the provision and a description of the Indian em-
ployment credit that the provision modifies may be found above in 
the section describing section 111 of the Taxpayer Certainty and 
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1949 An employee is not treated as a qualified employee for any taxable year of the employer 
if the total amount of wages paid or incurred by the employer with respect to such employee 
during the taxable year exceeds an amount determined at an annual rate of $30,000 (which 
after adjustment for inflation is $50,000 for 2019). See Instructions for Form 8845, Indian Em-
ployment Credit (Rev. January 2020). 

1950 Sec. 45N(a). 
1951 Sec. 45N(b). 
1952 Sec. 45N(c). 
1953 Section 3306(b) defines wages for purposes of Federal Unemployment Tax. 
1954 Sec. 45N(d). 
1955 Sec. 280C(e). 
1956 Sec. 45N(e). 
1957 Sec. 38(c). Note that the corporate alternative minimum tax was repealed for taxable 

years beginning after December 31, 2017. See Pub. L. No. 115–97, sec. 12001, December 22, 
2017. 

Disaster Tax Relief Act of 2019 (Division Q of Pub. L. No. 116–94) 
in Part Three of this document.1949 

Explanation of Provision 

The provision extends the Indian employment credit for one year 
(through taxable years beginning on or before December 31, 2021). 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2020. 

6. Mine rescue team training credit (sec. 136 of the Act and 
sec. 45N of the Code) 

Present Law 

An eligible employer may claim a general business credit against 
income tax with respect to each qualified mine rescue team em-
ployee equal to the lesser of: (1) 20 percent of the amount paid or 
incurred by the taxpayer during the taxable year with respect to 
the training program costs of the qualified mine rescue team em-
ployee (including the wages of the employee while attending the 
program); or (2) $10,000 (the ‘‘mine rescue team training cred-
it’’).1950 

A qualified mine rescue team employee is any full-time employee 
of the taxpayer who is a miner eligible for more than six months 
of a taxable year to serve as a mine rescue team member by virtue 
of either having completed the initial 20-hour course of instruction 
prescribed by the Mine Safety and Health Administration’s Office 
of Educational Policy and Development, or receiving at least 40 
hours of refresher training in such instruction.1951 

An eligible employer is any taxpayer which employs individuals 
as miners in underground mines in the United States.1952 The 
term ‘‘wages’’ has the meaning given to such term by section 
3306(b) 1953 (determined without regard to any dollar limitation 
contained in that section).1954 

No deduction is allowed for the portion of the expenses otherwise 
allowable as a deduction for the taxable year that is equal to the 
amount of the mine rescue team training credit determined for the 
taxable year.1955 The credit does not apply to taxable years begin-
ning after December 31, 2020.1956 Additionally, the credit is not al-
lowable for purposes of computing the alternative minimum 
tax.1957 
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1958 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer 
with the benefits and burdens of ownership) is entitled to claim tax benefits such as cost recov-
ery deductions with respect to the property. In addition, where property is not used exclusively 
in a taxpayer’s business, the amount eligible for a deduction must be reduced by the amount 
related to personal use. See, e.g., sec.(0A. 

1959 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

1960 Sec. 168. 
1961 See sec. 168(e) and (g). 
1962 1987–2 C.B. 674 (as clarified and modified by Rev. Proc. 88–22, 1988–1 C.B. 785). Exer-

cising authority granted by Congress, the Secretary issued Rev. Proc. 87–56, laying out the 
framework of recovery periods for enumerated classes of assets. The Secretary clarified and 
modified the list of asset classes in Rev. Proc. 88–22, 1988–1 C.B. 785. In November 1988, Con-
gress revoked the Secretary’s authority to modify the class lives of depreciable property. Rev. 
Proc. 87–56, as modified, remains in effect except to the extent that the Congress has, since 
1988, statutorily modified the recovery period for certain depreciable assets, effectively super-
seding any administrative guidance with regard to such property. 

1963 Under the declining balance method the depreciation rate is determined by dividing the 
appropriate percentage (here 150 or 200) by the appropriate recovery period. This leads to accel-
erated depreciation when the declining balance percentage is greater than 100. The table below 
illustrates depreciation for an asset with a cost of $1,000 and a seven-year recovery period under 
the 200-percent declining balance method, the 150-percent declining balance method, and the 
straight line method. 

Recovery method Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Total 
200-percent declining balance 285.71 204.08 145.77 104.12 86.77 86.77 86.77 1,000.00 
150-percent declining balance 214.29 168.37 132.29 121.26 121.26 121.26 121.26 1,000.00 
Straight-line 142.86 142.86 142.86 142.86 142.86 142.86 142.86 1,000.00 
* Details may not add to totals due to rounding. 

Explanation of Provision 

The provision extends the credit for one year through taxable 
years beginning before January 1, 2022. 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2020. 

7. Classification of certain race horses as three-year prop-
erty (sec. 137 of the Act and sec. 168(e)(3)(A) of the Code) 

Present Law 

In general 
A taxpayer generally must capitalize the cost of property used in 

a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.1958 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the tax-
payer.1959 Tangible property generally is depreciated under the 
modified accelerated cost recovery system (‘‘MACRS’’), which deter-
mines depreciation for different types of property based on an as-
signed applicable depreciation method, recovery period, and placed 
in service convention.1960 For some assets, the recovery period for 
the asset is provided in section 168.1961 In other cases, the recovery 
period of an asset is generally set forth in Revenue Procedure 87– 
56.1962 

The MACRS recovery periods applicable to most tangible per-
sonal property range from three to 20 years. The depreciation 
methods generally applicable to tangible personal property are the 
200-percent and 150-percent declining balance methods,1963 switch-
ing to the straight line method for the first taxable year where 
using the straight line method with respect to the adjusted basis 
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1964 Sec. 168(e)(3)(A)(i). A horse is more than two years old after the day that is 24 months 
after its actual birthdate. See Prop. Treas. Reg. sec. 1.168–3(c)(1)(iii) (interpreting ACRS); and 
Rev. Proc. 87–56, as clarified and modified by Rev. Proc. 88–22. Note that this measurement 
of a horse’s age for depreciation purposes is different from the horse racing industry’s convention 
that a race horse ages one year each January 1. See, e.g., U.S. Department of the Treasury, 
Report to Congress on the Depreciation of Horses, March 1990, p. 35 (‘‘Although the conventional 
age of a horse is usually derived from a fictional January 1 birthdate, the current classification 
of horses for depreciation purposes is dependent upon their true ages.’’); and Jennifer Caldwell, 
‘‘Why do Thoroughbreds share the same birth date of New Year’s Day?’’ Kentucky Derby News, 
November 17, 2017, available at https://www.kentuckyderby.com/horses/news/why-do- 
thoroughbreds-share-the-same-birth-date-of-new-years-day. 

1965 See sec. 168(e)(3)(C)(v) and asset class 01.225 of Rev. Proc. 87–56, as clarified and modi-
fied by Rev. Proc. 88–22. 

1966 Section 168(j)(2) does not provide shorter recovery periods for water utility property, resi-
dential rental property, or railroad grading and tunnel bores. 

as of the beginning of that year yields a larger depreciation allow-
ance. 

Race horses 
The statute assigns a three-year recovery period to any race 

horse that is (1) placed in service before January 1, 2021, and (2) 
placed in service after December 31, 2020, and more than two 
years old at such time it is placed in service by the purchaser.1964 
A seven-year recovery period applies to any race horse that is 
placed in service after December 31, 2020, and that is two years 
old or younger at the time it is placed in service.1965 

Explanation of Provision 

The provision extends the three-year recovery period for race 
horses for one year to apply to any race horse (regardless of age 
when placed in service) which is placed in service before January 
1, 2022. Subsequently, the three-year recovery period for race 
horses will only apply to those which are more than two years old 
when placed in service by the purchaser after December 31, 2021. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2020. 

8. Accelerated depreciation for business property on Indian 
reservations (sec. 138 of the Act and sec. 168(j) of the 
Code) 

Present Law 

With respect to certain property used in connection with the con-
duct of a trade or business within an Indian reservation, deprecia-
tion deductions under section 168(j) are determined using the fol-
lowing recovery periods: 

3-year property—2 years 
5-year property—3 years 
7-year property—4 years 
10-year property—6 years 
15-year property—9 years 
20-year property—12 years 
Nonresidential real property—22 years 1966 

‘‘Qualified Indian reservation property’’ eligible for accelerated 
depreciation includes property described in the table above which 
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1967 For these purposes, the term ‘‘related persons’’ is defined in section 465(b)(3)(C). 
1968 Sec. 168(j)(4)(A). 
1969 Sec. 168(j)(4)(C). 
1970 Pub. L. No. 93–262. 
1971 Pub. L. No. 95–608. 
1972 Sec. 168(j)(6). See also IRS Notice 98–45, 1998–2 C.B. 257 (defining ‘‘former Indian res-

ervations in Oklahoma’’ for purposes of section 168(j)(6)); and the IRS ‘‘Geographic Boundaries 
Determined for Tax Incentives Associated with ‘Former Indian Reservations in Oklahoma’,’’ 
available at https://www.irs.gov/newsroom/geographic-boundaries-determined-for-tax-incentives- 
associated-with-former-indian-reservations-in-oklahoma#main-content. 

1973 Sec. 168(j)(3). Note that the corporate alternative minimum tax was repealed for taxable 
years beginning after December 31, 2017. See Pub. L. No. 115–97, sec. 12001, December 22, 
2017. 

1974 Sec. 168(j)(9). 
1975 Sec. 168(j)(8). 

is: (1) used by the taxpayer predominantly in the active conduct of 
a trade or business within an Indian reservation; (2) not used or 
located outside the reservation on a regular basis; (3) not acquired 
(directly or indirectly) by the taxpayer from a person who is related 
to the taxpayer; 1967 and (4) is not property placed in service for 
purposes of conducting or housing certain gaming activities.1968 

Certain ‘‘qualified infrastructure property’’ may be eligible for the 
accelerated depreciation, even if located outside an Indian reserva-
tion, provided that the purpose of such property is to connect with 
qualified infrastructure property located within the reservation 
(e.g., roads, power lines, water systems, railroad spurs, and com-
munications facilities).1969 

An ‘‘Indian reservation’’ means a reservation as defined in sec-
tion 3(d) of the Indian Financing Act of 1974 (25 U.S.C. 
1452(d)) 1970 or section 4(10) of the Indian Child Welfare Act of 
1978 (25 U.S.C. 1903(10)).1971 The definition in section 3(d) of the 
Indian Financing Act of 1974 includes, in addition to current In-
dian reservations and certain other lands, ‘‘former Indian reserva-
tions in Oklahoma.’’ For purposes of section 168(j), section 3(d) is 
applied by treating ‘‘former Indian reservations in Oklahoma’’ as 
including only lands that are (1) within the jurisdictional area of 
an Oklahoma Indian tribe as determined by the Secretary of the 
Interior, and (2) recognized by such Secretary as an area eligible 
for trust land status under 25 C.F.R. Part 151 (as in effect on Au-
gust 5, 1997).1972 

The depreciation deduction allowed for regular tax purposes is 
also allowed for purposes of the alternative minimum tax.1973 

The accelerated depreciation for qualified Indian reservation 
property is available with respect to property placed in service be-
fore January 1, 2021.1974 A taxpayer may annually make an irrev-
ocable election out of section 168(j) on a class-by-class basis.1975 

Explanation of Provision 

The provision extends for one year the accelerated depreciation 
for qualified Indian reservation property to apply to property 
placed in service before January 1, 2022. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2020. 
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1976 This credit was previously extended during the 116th Congress by section 119 of the Tax-
payer Certain and Disaster Tax Relief Act of 2019 (Division Q of the ‘‘Further Consolidated Ap-
propriations Act of 2020,’’ Pub. L. No. 116–94), as described above in Part Three of this docu-
ment. 

1977 For taxable years beginning before January 1, 2006, certain domestic corporations with 
business operations in the U.S. possessions were eligible for the possession tax credit. Secs. 
27(b) and 936. This credit offset the U.S. tax imposed on certain income related to operations 
in the U.S. possessions. Subject to certain limitations, the amount of the possession tax credit 
allowed to any domestic corporation equaled the portion of that corporation’s U.S. tax that was 
attributable to the corporation’s non-U.S. source taxable income from (1) the active conduct of 
a trade or business within a U.S. possession, (2) the sale or exchange of substantially all of the 
assets that were used in such a trade or business, or (3) certain possessions investment. No de-
duction or foreign tax credit was allowed for any possessions or foreign tax paid or accrued with 
respect to taxable income that was taken into account in computing the credit under section 
936. Under the economic activity-based limit, the amount of the credit could not exceed an 
amount equal to the sum of (1) 60 percent of the taxpayer’s qualified possession wages and allo-
cable employee fringe benefit expenses, (2) 15 percent of depreciation allowances with respect 
to short-life qualified tangible property, plus 40 percent of depreciation allowances with respect 
to medium-life qualified tangible property, plus 65 percent of depreciation allowances with re-
spect to long-life qualified tangible property, and (3) in certain cases, a portion of the taxpayer’s 
possession income taxes. A taxpayer could elect, instead of the economic activity-based limit, a 
limit equal to the applicable percentage of the credit that otherwise would have been allowable 
with respect to possession business income, beginning in 1998, the applicable percentage was 
40 percent. 

To qualify for the possession tax credit for a taxable year, a domestic corporation was required 
to satisfy two conditions. First, the corporation was required to derive at least 80 percent of its 
gross income for the three-year period immediately preceding the close of the taxable year from 
sources within a possession. Second, the corporation was required to derive at least 75 percent 
of its gross income for that same period from the active conduct of a possession business. Sec. 
936(a)(2). The section 936 credit generally expired for taxable years beginning after December 
31, 2005. 

9. American Samoa economic development credit (sec. 139 of 
the Act) 

Present Law 

Beginning in 2006, certain domestic corporations have been enti-
tled to an economic development credit with respect to operations 
in American Samoa. The credit is not part of the Code but is com-
puted based on the rules of former sections 30A, 199, and 936.1976 

For taxable years beginning before January 1, 2011, as originally 
enacted, the credit was limited to domestic corporations that were 
existing credit claimants with respect to American Samoa who had 
elected the application of section 936 for its last taxable year begin-
ning before January 1, 2006. The credit is based on the corpora-
tion’s economic activity-based limitation with respect to American 
Samoa. An existing claimant is a domestic corporation that (1) was 
engaged in the active conduct of a trade or business within Amer-
ican Samoa on October 13, 1995, and (2) elected the benefits of the 
possession tax credit 1977 in an election in effect for its taxable year 
that included October 13, 1995, or that acquired all of the assets 
of a trade or business that met the foregoing conditions. A corpora-
tion that added a substantial new line of business (other than in 
a qualifying acquisition of all the assets of a trade or business of 
an existing credit claimant) ceased to be an existing credit claimant 
as of the close of the taxable year ending before the date on which 
that new line of business was added. 

The amount of the credit allowed to a qualifying domestic cor-
poration under the provision is equal to the sum of the amounts 
used in computing the corporation’s economic activity-based limita-
tion with respect to American Samoa, except that no credit is al-
lowed for the amount of any American Samoa income taxes. Thus, 
for any qualifying corporation the amount of the credit equals the 
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1978 See sec. 936(c). 
1979 See The Consolidated Appropriations Act 2018, Pub. L. No. 115–141, Division U, Title IV, 

at sec. 401(d)(1)(C) (the repeal of section 936) and sec. 401(d)(1)(D)(viii)(I) (definition of intan-
gible property added to section 367(d)) (March 23, 2018). 

1980 Pub. L. 115–97, section 13305(a). 

sum of (1) 60 percent of the corporation’s qualified American 
Samoa wages and allocable employee fringe benefit expenses and 
(2) 15 percent of the corporation’s depreciation allowances with re-
spect to short-life qualified American Samoa tangible property, plus 
40 percent of the corporation’s depreciation allowances with respect 
to medium-life qualified American Samoa tangible property, plus 
65 percent of the corporation’s depreciation allowances with respect 
to long-life qualified American Samoa tangible property. 

The rule denying a credit or deduction for any possessions tax or 
foreign tax paid with respect to taxable income that is taken into 
account in computing the credit under section 936 1978 does not 
apply with respect to the credit allowed by the provision. 

For taxable years beginning after December 31, 2011, the credit 
rules are modified in two ways. First, domestic corporations with 
operations in American Samoa are allowed the credit even if those 
corporations are not existing credit claimants. Second, the credit is 
available to a domestic corporation (either an existing credit claim-
ant or a new credit claimant) only if the corporation has qualified 
production activities income (as defined in section 199(c) by sub-
stituting ‘‘American Samoa’’ for ‘‘the United States’’ in each place 
that the latter term appears). 

In the case of a corporation that is an existing credit claimant 
with respect to American Samoa and that elected the application 
of section 936 for its last taxable year beginning before January 1, 
2006, the credit applies to the first 15 taxable years of the corpora-
tion which begin after December 31, 2005, and before January 1, 
2021. For any other corporation, the credit applies to the first nine 
taxable years of that corporation which begin after December 31, 
2011, and before January 1, 2021 

Explanation of Provision 

The provision extends the credit for one year to apply (a) in the 
case of a corporation that is an existing credit claimant with re-
spect to American Samoa and that elected the application of section 
936 for its last taxable year beginning before January 1, 2006, to 
the first 16 taxable years of the corporation which begin after De-
cember 31, 2005, and before January 1, 2022, and (b) in the case 
of any other corporation, to the first ten taxable years of the cor-
poration which begin after December 31, 2011 and before January 
1, 2022. 

For purposes of this credit, the Code is applied without regard 
to the repeal of sections 30A and 936 in 2018,1979 or the repeal of 
section 199 in 2017.1980 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2017. 
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1981 Note that section 148 of the Act eliminates the credit for biomass fueled stoves from the 
nonbusiness energy property credit and replaces it with a new residential energy efficient prop-
erty credit under section 25D of the Code. 

1982 Sec. 30B. 

10. Second generation biofuel producer credit (sec. 140 of 
the Act and sec. 40 of the Code) 

Present Law 

Background for the provision and a description of the second gen-
eration biofuel producer credit that the provision modifies may be 
found above in the section describing section 122 of the Taxpayer 
Certainty and Disaster Tax Relief Act of 2019 (Division Q of Pub. 
L. No. 116–94) in Part Three of this document. 

Explanation of Provision 

The provision extends the credit for an additional year, through 
December 31, 2021. 

Effective Date 

The provision applies to qualified second generation biofuel pro-
duction after December 31, 2020. 

11. Nonbusiness energy property (sec. 141 of the Act and sec. 
25C of the Code) 

Present Law 

Background for the provision and a description of the nonbusi-
ness energy property credit that the provision extends may be 
found above in the section describing section 123 of the Taxpayer 
Certainty and Disaster Relief Act of 2019 (Division Q of Pub. L. No. 
116–94) in Part Three of this document. 

Explanation of Provision 

The provision extends the nonbusiness energy property credit for 
one year, through December 31, 2021.1981 

Effective Date 

The provision is effective for property placed in service after De-
cember 31, 2020. 

12. Qualified fuel cell motor vehicles (sec. 142 of the Act and 
sec. 30B of the Code) 

Present Law 

A credit is available through 2020 for vehicles propelled by 
chemically combining oxygen with hydrogen and creating electricity 
(‘‘fuel cell vehicles’’).1982 The base credit is $4,000 for vehicles 
weighing 8,500 pounds or less. Heavier vehicles can get up to a 
$40,000 credit, depending on their weight. An additional $1,000 to 
$4,000 credit is available to cars and light trucks to the extent 
their fuel economy exceeds the 2002 base fuel economy set forth in 
the Code. 
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1983 Sec. 30D(g). The credit lapsed and was not available for vehicles placed in service in cal-
endar year 2014. Before 2014, the credit was also available for qualified vehicles having three 
wheels. 

Explanation of Provision 

The provision extends the credit for fuel cell vehicles for one 
year, through December 31, 2021. 

Effective Date 

The provision applies to property purchased after December 31, 
2020. 

13. Alternative fuel refueling property credit (sec. 143 of the 
Act and sec. 30C of the Code) 

Present Law 

Background for the provision and a description of the alternative 
fuel refueling property credit that the provision extends may be 
found above in the section describing section 125 of the Taxpayer 
Certainty and Disaster Relief Act of 2019 (Division Q of Pub. L. No. 
116–94) in Part Three of this document. 

Explanation of Provision 

The provision extends for one year the 30-percent credit for alter-
native fuel refueling property, through December 31, 2021. 

Effective Date 

The provision applies to property placed in service after Decem-
ber 31, 2020. 

14. Two-wheeled plug-in electric vehicle credit (sec. 144 of 
the Act and sec. 30D of the Code) 

Present Law 

In general, for vehicles acquired before 2021, a 10-percent credit 
is available for qualified two-wheeled plug-in electric vehicles 
(‘‘qualified electric motorcycles’’).1983 Qualified electric motorcycles 
must have a battery capacity of at least 2.5 kilowatt-hours, be 
manufactured primarily for use on public streets, roads, and high-
ways, and be capable of achieving speeds of at least 45 miles per 
hour. The maximum credit for any qualified electric motorcycle is 
$2,500. 

Explanation of Provision 

The provision extends the qualified electric motorcycles credit for 
one year, through December 31, 2021. 

Effective Date 

The provision applies to vehicles acquired after December 31, 
2020. 
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1984 Sec. 45(e)(10). 

15. Production credit for Indian coal facilities (sec. 145 of 
the Act and sec. 45 of the Code) 

Present Law 

In general, a credit is available for each ton of Indian coal pro-
duced from a qualified Indian coal facility during the 15-year pe-
riod beginning January 1, 2006, and ending December 31, 2020.1984 
Qualified Indian coal must be sold to an unrelated third party (ei-
ther directly by the taxpayer or after sale or transfer to one or 
more related persons). The amount of the credit is $2.00 per ton 
(adjusted for inflation, $2.570 per ton for 2020). A qualified Indian 
coal facility is a facility that produces coal from reserves that on 
June 14, 2005, were owned by a Federally recognized tribe of Indi-
ans or were held in trust by the United States for a tribe or its 
members. 

Explanation of Provision 

The provision extends the credit for the production of Indian coal 
for one year, through December 31, 2021. 

Effective Date 

The extension of the credit applies to Indian coal produced after 
December 31, 2020. 

16. Energy-efficient homes credit (sec. 146 of the Act and 
sec. 45L of the Code) 

Present Law 

Background for the provision and a description of the energy-effi-
cient homes credit that the provision extends may be found above 
in the section describing section 129 of the Taxpayer Certainty and 
Disaster Relief Act of 2019 (Division Q of Pub. L. No. 116–94) in 
Part Three of this document. 

Explanation of Provision 

The provision extends the credit for one year, to homes that are 
acquired prior to January 1, 2022. 

Effective Date 

The provision applies to homes acquired after December 31, 
2020. 

17. Extension of excise tax credits relating to alternative 
fuels (sec. 147 of the Act and secs. 6426 and 6427 of the 
Code) 

Present Law 

Background for the provision and a description of the excise tax 
credits relating to alternative fuels that the provision modifies may 
be found above in the section describing section 133 of the Tax-
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1985 Sec. 25D. 

payer Certainty and Disaster Tax Relief Act of 2019 (Division Q of 
Pub. L. No. 116–94) in Part Three of this document. 

Explanation of Provision 

The provision extends the alternative fuel credit and related pay-
ment provisions, and the alternative fuel mixture credit for an ad-
ditional year, through December 31, 2021. 

Effective Date 

The provision applies to fuel sold or used after December 31, 
2020. 

18. Extension and modification of credit for residential en-
ergy efficient property (sec. 148 of the Act and secs. 25C 
and 25D of the Code) 

Present Law 

In general 
A personal tax credit is available for the purchase of qualified 

solar electric property and qualified solar water heating property 
that is used exclusively for purposes other than heating swimming 
pools and hot tubs.1985 In general, the credit rate is equal to 30 
percent of qualifying expenditures. 

A 30-percent credit is also available for the purchase of qualified 
geothermal heat pump property, qualified small wind energy prop-
erty, and qualified fuel cell power plants. The credit for any fuel 
cell may not exceed $500 for each 0.5 kilowatt of capacity. 

The credit is nonrefundable. The credit with respect to all quali-
fying property may be claimed against the alternative minimum 
tax. 

The credit for non-solar property expires for property placed in 
service after December 31, 2021. The credit rate is reduced to 26 
percent for property placed in service in calendar year 2020 and to 
22 percent for property placed in service in calendar year 2021. 

Qualified property 
Qualified solar electric property is property that uses solar en-

ergy to generate electricity for use in a dwelling unit located in the 
United States and used as a residence by the taxpayer. Qualifying 
solar water heating property is property used to heat water for use 
in a dwelling unit located in the United States and used as a resi-
dence by the taxpayer if at least half of the energy used by such 
property for such purpose is derived from the sun. 

A qualified fuel cell power plant is an integrated system com-
prised of a fuel cell stack assembly and associated balance of plant 
components that (1) converts a fuel into electricity using electro-
chemical means, (2) has an electricity-only generation efficiency of 
greater than 30 percent, and (3) has a nameplate capacity of at 
least 0.5 kilowatt of electricity using an electrochemical process. 
The qualified fuel cell power plant must be installed on or in con-
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nection with a dwelling unit located in the United States and used 
by the taxpayer as a principal residence. 

Qualified small wind energy property is property that uses a 
wind turbine to generate electricity for use in connection with a 
dwelling unit located in the United States and used as a residence 
by the taxpayer. 

Qualified geothermal heat pump property means any equipment 
which (1) uses the ground or ground water as a thermal energy 
source to heat the dwelling unit or as a thermal energy sink to cool 
such dwelling unit, (2) meets the requirements of the Energy Star 
program which are in effect at the time that the expenditure for 
such equipment is made, and (3) is installed on or in connection 
with a dwelling unit located in the United States and used as a 
residence by the taxpayer. 

Additional rules 
The depreciable basis of the property is reduced by the amount 

of the credit. Expenditures for labor costs allocable to onsite prepa-
ration, assembly, or original installation of property eligible for the 
credit, and for piping and wiring to interconnect such property to 
the dwelling unit, are eligible expenditures. 

Special proration rules apply in the case of jointly owned prop-
erty, condominiums, and tenant-stockholders in cooperative hous-
ing corporations. If less than 80 percent of the property is used for 
nonbusiness purposes, only that portion of expenditures that is 
used for nonbusiness purposes is taken into account. 

Explanation of Provision 

The provision extends for two years, through December 31, 2023, 
the residential energy efficient property credit. The provision also 
extends the rate phasedown rule. For property placed in service in 
calendar years 2021 and 2022, the credit rate is 26 percent. For 
property placed in service in calendar year 2023, the credit rate is 
22 percent. 

The provision also adds biomass fuel property expenditures as 
qualified expenditures for purposes of the residential energy effi-
cient property credit. The term ‘‘qualified biomass fuel property ex-
penditure’’ is defined as property which uses the burning of bio-
mass fuel to heat a dwelling unit located in the United States and 
used as a residence by the taxpayer, or to heat water for use in 
such a dwelling unit, and which has a thermal efficiency rating of 
at least 75 percent. The term ‘‘biomass fuel’’ means any plant-de-
rived fuel available on a renewable or recurring basis. To avoid a 
double benefit, the provision eliminates the credit for energy effi-
cient biomass-fueled stoves allowed for under section 25C, as a 
nonbusiness energy property credit. 

Effective Date 

The provision is generally effective for property placed in service 
after December 31, 2020. In the case of qualified biomass fuel prop-
erty expenditures, the provision is effective for expenditures paid 
or incurred in taxable years beginning after December 31, 2020. 
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1986 Sec. 4121. 
1987 From January 1, 2019 to December 31, 2019, the tax rate temporarily dropped to 50 cents 

per ton or two percent of sales price for underground mined coal, and for surface mined coal, 
the tax was 25 cents per ton or two percent of sales price. 

19. Black Lung Disability Trust Fund excise tax (sec. 149 of 
the Act and sec. 4121 of the Code) 

Present Law 

Before January 1, 2021, coal extracted from mines is taxed at ei-
ther $1.10 per ton if from an underground mine, or $0.55 per ton 
if from a surface mine.1986 The total amount of tax was not to ex-
ceed 4.4 percent of the price at which such ton of coal was sold by 
the producer. 

After December 31, 2020, the ‘‘temporary increase termination 
date,’’ the tax rates are to decline to rates of $0.50 for underground 
mines, and $0.25 for surface mines. After the temporary increase 
termination date, the total amount of tax is not to exceed two per-
cent of the price at which such ton of coal is sold by the producer. 

Additional background for the provision and a description of the 
coal excise tax that the provision modifies may be found above in 
the section describing section 105 of the Taxpayer Certainty and 
Disaster Tax Relief Act of 2019 (Division Q of Pub. L. No. 116–94) 
in Part Three of this document.1987 

Explanation of Provision 

The provision extends the increased rates for an additional year, 
through December 31, 2021. 

Effective Date 

The provision applies to sales after December 31, 2020. 

TITLE II—OTHER PROVISIONS 

1. Minimum low-income housing tax credit rate (sec. 201 of 
the Act and sec. 42 of the Code) 

Present Law 

Background for the provision and a description of the low-income 
housing tax credit that the provision modifies may be found above 
in the section describing section 207 of the Taxpayer Certainty and 
Disaster Tax Relief Act of 2019 (Division Q of Pub. L. No. 116–94) 
in Part Three of this document. 

Explanation of Provision 

The provision provides that the applicable percentage is set at a 
minimum of 4 percent for Federally subsidized newly constructed 
housing, Federally subsidized substantial rehabilitation, and cer-
tain housing acquisition costs (the ‘‘four-percent floor’’). The appli-
cation of the four-percent floor on the credit implies that the 
present value of the credit amounts (as computed under section 
42(b)(1)(B) and (C)) is always 30 percent or more of qualified basis. 

The four-percent floor applies only to new or existing buildings 
that are placed into service after December 31, 2020. 
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1988 See secs. 263(a) and 167. In general, only the tax owner of property (i.e., the taxpayer 
with the benefits and burdens of ownership) is entitled to claim tax benefits such as cost recov-
ery deductions with respect to the property. In addition, where property is not used exclusively 
in a taxpayer’s business, the amount eligible for a deduction must be reduced by the amount 
related to personal use. See, e.g., sec. 280A. 

1989 See Treas. Reg. secs. 1.167(a)–10(b), –3, –14, and 1.197–2(f). See also Treas. Reg. sec. 
1.167(a)–11(e)(1)(i). 

1990 Sec. 168. 
1991 See sec. 168(e) and (g). 
1992 1987–2 C.B. 674 (as clarified and modified by Rev. Proc. 88–22, 1988–1 C.B. 785). Exer-

cising authority granted by Congress, the Secretary issued Rev. Proc. 87–56, laying out the 
framework of recovery periods for enumerated classes of assets. The Secretary clarified and 
modified the list of asset classes in Rev. Proc. 88–22, 1988–1 C.B. 785. In November 1988, Con-
gress revoked the Secretary’s authority to modify the class lives of depreciable property. Rev. 
Proc. 87–56, as modified, remains in effect except to the extent that the Congress has, since 
1988, statutorily modified the recovery period for certain depreciable assets, effectively super-
seding any administrative guidance with regard to such property. 

1993 Under the declining balance method, the depreciation rate is determined by dividing the 
appropriate percentage (here 150 or 200) by the appropriate recovery period. This leads to accel-
erated depreciation when the declining balance percentage is greater than 100. The table below 
illustrates depreciation for an asset with a cost of $1,000 and a seven-year recovery period under 
the 200-percent declining balance method, the 150-percent declining balance method, and the 
straight line method. 

Recovery method Year 1 Year 2 Year 3 Year 4 Year 5 Year 6 Year 7 Total 
200-percent declining balance 285.71 204.08 145.77 104.12 86.77 86.77 86.77 1,000.00 
150-percent declining balance 214.29 168.37 132.29 121.26 121.26 121.26 121.26 1,000.00 
Straight-line 142.86 142.86 142.86 142.86 142.86 142.86 142.86 1,000.00 
* Details may not add to totals due to rounding. 

Effective Date 

The provision is effective for buildings that receive an allocation 
of credit after December 31, 2020, and buildings of which any por-
tion is financed with a tax-exempt obligation described in section 
42(h)(4)(A) and issued after December 31, 2020. 

2. Depreciation of certain residential rental property over 
30-year period (sec. 202 of the Act and sec. 168 of the 
Code) 

Present Law 

In general 
A taxpayer generally must capitalize the cost of property used in 

a trade or business or held for the production of income and recover 
such cost over time through annual deductions for depreciation or 
amortization.1988 The period for depreciation or amortization gen-
erally begins when the asset is placed in service by the tax-
payer.1989 Tangible property generally is depreciated under the 
modified accelerated cost recovery system (‘‘MACRS’’), which deter-
mines depreciation for different types of property based on an as-
signed applicable depreciation method, recovery period, and placed 
in service convention.1990 For some assets, the recovery period for 
the asset is provided in section 168.1991 In other cases, the recovery 
period of an asset is generally set forth in Revenue Procedure 87– 
56.1992 

The MACRS recovery periods applicable to most tangible per-
sonal property range from three to 20 years. The depreciation 
methods generally applicable to tangible personal property are the 
200-percent and 150-percent declining balance methods,1993 switch-
ing to the straight line method for the first taxable year where 
using the straight line method with respect to the adjusted basis 
as of the beginning of that year yields a larger depreciation allow-
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1994 Treas. Reg. sec. 1.167(a)–10(b). 
1995 Sec. 168(d)(2) and (d)(4)(B). 
1996 Sec. 168(d)(1) and (d)(4)(A). 
1997 The mid-quarter convention treats all property placed in service (or disposed of) during 

any quarter as placed in service (or disposed of) on the mid-point of such quarter. Sec. 168(d)(3) 
and (d)(4)(C). 

1998 Sec. 168(g)(1)(A). 
1999 Sec. 168(g)(1)(B). 
2000 Sec. 168(g)(1)(C). 
2001 Sec. 168(g)(1)(D). 
2002 Sec. 168(g)(1)(F) and (g)(8). An electing real property trade or business is defined in sec-

tion 163(j)(7)(B) by cross reference to section 469(c)(7)(C) (i.e., any real property development, 
redevelopment, construction, reconstruction, acquisition, conversion, rental, operation, manage-
ment, leasing, or brokerage trade or business). 

2003 Sec. 168(g)(1)(G). An electing farming business is defined in section 163(j)(7)(C), which de-
fines an electing farming business as (i) a farming business as defined in section 263A(e)(4), or 
(ii) any trade or business of a specified agricultural or horticultural cooperative as defined in 
section 199A(g)(4) (a clerical correction may be necessary to correct this reference). 

2004 Sec. 168(g). 
2005 Sec. 168(g)(1)(E) and (g)(7). 
2006 Sec. 168(g)(2) and (3). 

ance. The recovery periods for most real property are 39 years for 
nonresidential real property, 27.5 years for residential rental prop-
erty, and 15 years for qualified improvement property. The straight 
line depreciation method is required for the aforementioned real 
property. 

Depreciation of an asset begins when the asset is deemed to be 
placed in service under the applicable convention.1994 Under 
MACRS, nonresidential real property, residential rental property, 
and any railroad grading or tunnel bore generally are subject to the 
mid-month convention, which treats all property placed in service 
during any month (or disposed of during any month) as placed in 
service (or disposed of) on the mid-point of such month.1995 All 
other property generally is subject to the half-year convention, 
which treats all property placed in service during any taxable year 
(or disposed of during any taxable year) as placed in service (or dis-
posed of) on the mid-point of such taxable year to reflect the as-
sumption that assets are placed in service ratably throughout the 
year.1996 However, if substantial property is placed in service dur-
ing the last three months of a taxable year, a special rule requires 
use of the mid-quarter convention,1997 designed to prevent the rec-
ognition of disproportionately large amounts of first-year deprecia-
tion under the half-year convention. 

Alternative depreciation system 
The alternative depreciation system (‘‘ADS’’) is required to be 

used for tangible property used predominantly outside the United 
States,1998 certain tax-exempt use property,1999 tax-exempt bond fi-
nanced property,2000 certain imported property covered by an Exec-
utive order,2001 and certain property held by either a real property 
trade or business 2002 or a farming business 2003 electing out of the 
business interest limitation under section 163(j). 2004 In addition, 
an election to use ADS is available to taxpayers for any class of 
property for any taxable year. 2005 

Under ADS, all property is depreciated using the straight line 
method and the applicable convention over recovery periods which 
generally are equal to the class life of the property, with certain ex-
ceptions.2006 For example, nonresidential real property has a 40- 
year ADS recovery period, while residential rental property has a 
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2007 Sec. 168(g)(3). 
2008 See secs. 163(j)(11) and 168(i)(5); Treas. Reg. sec. 1.168(i)–4; and sec. 4.02(2)(b) of Rev. 

Proc. 2019–08, 2019–03 I.R.B. 347. 
2009 Treas. Reg. sec. 1.168(i)–4(d)(4)(i). 
2010 Adjusted depreciable basis is the unadjusted depreciable basis of the property, as defined 

in Treas. Reg. sec. 1.168(b)–1(a)(3), less the adjustments described in section 1016(a)(2) and (3). 
Treas. Reg. sec. 1.168(b)–1(a)(4). 

2011 Treas. Reg. sec. 1.168(i)–4(d)(2)(iii) and (d)(4)(ii). For method change rules that may apply 
if the business fails to change to use ADS in the section 163(j) election year, see sec. 4.02(3) 
of Rev. Proc. 2019–08, 2019-03 I.R.B. 347, and sec. 6.05 of Rev. Proc. 2019–43, 2019–48 I.R.B. 
1107, as modified by Rev. Proc. 2020–25, 2020–19 I.R.B. 785, and Rev. Proc. 2020–50, 2020– 
48 I.R.B. 1122. 

40-year ADS recovery period if placed in service before January 1, 
2018, and a 30-year ADS recovery period if placed in service after 
December 31, 2017.2007 

Change in use 
As previously noted, certain property held by an electing real 

property trade or business or electing farming business under sec-
tion 163(j) is required to be depreciated using ADS. In the case of 
such property that was placed in service by the electing business 
in taxable years beginning before the election year under section 
163(j), the required change from MACRS to ADS is treated as a 
change in the use of the property, not a change in method of ac-
counting under section 446(e).2008 As a result, depreciation for such 
property beginning in the election year and subsequent taxable 
years is determined under the rules of Treas. Reg. sec. 1.168(i)– 
4(d). Under these rules, if a change in the use of MACRS property 
results in a longer recovery period than the recovery period used 
before the change in use, the depreciation allowances beginning 
with the year of change are determined as though the MACRS 
property had been originally placed in service by the taxpayer with 
the longer recovery period.2009 Further, the taxpayer does not 
retroactively change the depreciation claimed for the property. 
Rather, the taxpayer generally computes depreciation in the year 
of change and any subsequent taxable year based on its adjusted 
depreciable basis in the property 2010 as of the beginning of each 
taxable year in the longer recovery period (taking into account the 
applicable convention), determined from the original placed in serv-
ice date.2011 

For example, assume a calendar year electing real property trade 
or business uses residential rental property in its trade or business 
that it placed in service in January 1993 and depreciates using the 
mid-month convention and straight-line method over 27.5 years. 
Such taxpayer elects out of section 163(j) for 2020. The taxpayer is 
required to change to use a 40-year ADS recovery period for such 
residential rental property starting in 2020. Pursuant to Treas. 
Reg. sec. 1.168(i)–4(d)(4), the taxpayer’s allowable depreciation de-
duction for 2020 and subsequent taxable years is determined as 
though the residential rental property had been placed in service 
in January 1993 as property subject to an ADS recovery period of 
40 years. The depreciation in 2020 is determined based on the 
property’s adjusted depreciable basis as of January 1, 2020, using 
the straight-line method over the number of years remaining as of 
the beginning of the taxable year (taking into account the mid- 
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2012 Specifically, such property for which section 168(g)(1)(A), (B), (C), (D), or (E) did not apply. 
2013 See also Rev. Proc. 2021–28, 2021–27 I.R.B. 5. Note that if residential rental property to 

which the 30-year ADS recovery period applies was depreciated using a 40-year ADS recovery 
period in 2018 and/or 2019 by the electing real property trade or business, the business may 
be eligible to file an amended return, administrative adjustment request under section 6227, or 
IRS Form 3115, Application for Change in Accounting Method, to change to the required 30- 
year ADS recovery period. See sec. 446(e); Rev. Proc. 2021–29, 2021–27 I.R.B. 12; and sec. 6 
of Rev. Proc. 2019–43, 2019–48 I.R.B. 1107, as modified by Rev. Proc. 2020–25, 2020–19 I.R.B. 
785, Rev. Proc. 2020–50, 2020–48 I.R.B. 1122, and Rev. Proc. 2021–28, 2021–27 I.R.B. 5. 

month convention) of the 40-year recovery period (i.e., approxi-
mately 13 years). 

Explanation of Provision 

The provision requires a real property trade or business electing 
out of the interest limitation under section 163(j) to use a 30-year 
ADS recovery period to depreciate any of its residential rental 
property that was (i) placed in service before January 1, 2018, and 
(ii) not subject to ADS (regardless of whether the use of ADS was 
required or elected) 2012 prior to January 1, 2018.2013 For example, 
assuming the same facts as in the example above, the electing real 
property trade or business is required to change to use a 30-year 
ADS recovery period for its residential rental property in 2020. 
Pursuant to Treas. Reg. sec. 1.168(i)–4(d)(4), the taxpayer will de-
termine its depreciation for the residential rental property in 2020 
based on the adjusted depreciable basis of the property as of Janu-
ary 1, 2020, using the straight-line method over the number of 
years remaining as of the beginning of the taxable year (taking into 
account the mid-month convention) of the 30-year recovery period 
(i.e., approximately 3 years). 

Effective Date 

The provision applies to taxable years beginning after December 
31, 2017. 

3. Modification of energy investment credit (sec. 203 of the 
Act and sec. 48 of the Code) 

For an explanation of this provision, see the explanation for sec-
tion 132 of the Act, above. 

4. Extension of energy credit for offshore wind facilities 
(sec. 204 of the Act and sec. 48 of the Code) 

For an explanation of this provision, see the explanation for sec-
tion 131 of the Act, above. 
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2014 Joint Committee on Taxation, General Explanation of the Revenue Provisions of the Deficit 
Reduction Act of 1984, JCS–41–84, December 31, 1984, page 646. The provision enacted in 1984 
is narrower in some respects than 1982 and 1983 temporary guidelines relating to flexible pre-
mium life insurance contracts because of Congress’ concern about investment oriented life insur-
ance products. Ibid. 

2015 Sec. 7702. 
2016 Sec. 817. 

5. Minimum rate of interest for certain determinations re-
lated to life insurance contracts (sec. 205 of the Act and 
sec. 7702 of the Code) 

Present Law 

Section 7702 definition of a life insurance contract 
A statutory definition of a life insurance contract was enacted in 

1984 because of ‘‘a general concern with the proliferation of invest-
ment-oriented life insurance contracts.’’ 2014 

A life insurance contract is defined as any contract that is a life 
insurance contract under applicable State or foreign law, but only 
if the contract meets either of two alternatives: (1) a cash value ac-
cumulation test, or (2) a test consisting of a guideline premium re-
quirement and a cash value corridor requirement.2015 Whichever 
test is chosen, that test must be met for the entire life of the con-
tract in order for the contract to be treated as life insurance for tax 
purposes. Because the cash value accumulation test must be met 
at all times by the terms of the contract, failure of a contract to 
meet this requirement means that the contract must meet, at all 
times, the guideline premium/cash value corridor test. Rather than 
being a requirement of the terms of the contract the guideline pre-
mium/cash value corridor test is applied in practice and calls for 
specific corrective actions if a contract fails to meet it at any time. 
Although the guideline premium/cash value corridor test does not 
have to be met by the terms of the contract, the test limitations 
can be built into a contract to make compliance with the test auto-
matic and to avoid inadvertent violation. In the case of a variable 
life insurance contract,2016 the determination of whether the con-
tract meets the cash value accumulation test, or meets the guide-
line premium requirements and falls within the cash value cor-
ridor, must be made whenever the amount of the death benefit 
under the contract changes, but not less frequently than once dur-
ing each 12-month period. If a contract does not meet either of the 
two alternative tests under the definition of a life insurance con-
tract, the income on the contract for any taxable year of the policy-
holder is treated as ordinary income received or accrued by the pol-
icyholder during that year. For this purpose, the income on the 
contract for a taxable year is the amount by which the sum of the 
increase in the net surrender value of the contract and the cost of 
life insurance protection exceeds premiums paid less policyholder 
dividends paid under the contract during the taxable year. 

Minimum interest rates 
Computational rules under both the cash value accumulation test 

and the guideline premium/cash value corridor test require the use 
of a minimum interest rate. The minimum interest rate applies to 
determine either the maximum permitted accumulation of cash 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00536 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



521 

2017 ‘‘The guideline premium portion of the test distinguishes between contracts under which 
the policyholder makes traditional levels of investment through premiums and those which in-
volve greater investments by the policyholder. . . . In combination [with the cash value cor-
ridor], these requirements are intended to limit the definition of life insurance to contracts 
which require only relatively modest investment and permit relatively modest investment re-
turns.’’ Joint Committee on Taxation, General Explanation of the Revenue Provisions of the Def-
icit Reduction Act of 1984, JCS–41–84, December 31, 1984, page 650. 

2018 Sec. 7702(b)(2)(A). 
2019 Sec. 7702(c)(3)(B)(iii). 
2020 The issuing company may guarantee a higher interest rate in a life insurance contract 

from time to time, either by contractual declaration or by operation of a formula or index. 
2021 The National Association of Insurance Commissioners (‘‘NAIC’’) publishes model laws and 

regulations for various types of life insurance contracts. The NAIC publishes a standard nonfor-
feiture law for life insurance contracts governing the minimum nonforfeiture amount the policy-
holder receives in the event of nonpayment of premiums or the minimum cash surrender value 
received on surrender of the contract. See NAIC Model Regulation 808, Standard Nonforfeiture 
Law for Life Insurance, section 2 and section 5c.I.2. (published January 2014). Standard nonfor-
feiture laws are adopted and implemented by States in connection with State regulation of in-
surance business. 

2022 For contracts issued after the operative date of the latest Valuation Manual, the nonfor-
feiture interest rate is provided by the Valuation Manual (section 5c.I.2. of NAIC Model Regula-
tion 808, Standard Nonforfeiture Law for Life Insurance (published January 2014)). 

2023 The NAIC adopted the Valuation Manual on December 2, 2012, and periodically has 
amended it. See adoption and amendment dates at page 3 of the January 1, 2020 Edition of 
the Valuation Manual, https://content.naic.org/sites/default/files/pbr_data_val_2020_edition_ 
redline.pdf. 

2024 See the January 1, 2020 Edition of the Valuation Manual, VM–02, ‘‘Minimum Nonfor-
feiture Mortality and Interest,’’ section 3.A. at https://content.naic.org/sites/default/files/ 
pbr_data_val_2020_edition_redline.pdf. 

2025 On July 25, 2020, the NAIC published a proposed amendment to the applicable Valuation 
Manual to remove the four percent floor from the Standard Nonforfeiture Law for life insurance 
contracts. The description of the amendment to the Valuation Manual states, ‘‘Upon any possible 
tax code (IRC, S. 7702) modifications to remove the hardcoded interest rate floor starting in 1/ 
1/2021, the life standard nonforfeiture rate is being updated to ensure the minimum funding 
under state requirements does not exceed the maximum funding under federal requirements for 
life insurance contracts issued starting in 1/1/2021.’’ Under the proposed amendment, the Valu-
ation Manual is amended to strike the rate of four percent and to provide, ‘‘the nonforfeiture 
interest rate shall not be less than the applicable interest rate used prescribed to meet the defi-
nition of life insurance in the Cash Value Accumulation Test under Section 7702 (Life Insurance 

Continued 

value in the contract, or a guideline premium that serves as an 
upper bound on the amount that can be invested in the con-
tract.2017 

Under the cash value accumulation test, the minimum interest 
rate is the greater of an annual effective rate of four percent, or 
the rate or rates guaranteed on issuance of the contract.2018 Under 
the guideline premium piece of the guideline premium/cash value 
corridor test, the minimum interest rate is the greater of an annual 
effective rate of six percent, or the rate or rates guaranteed on 
issuance of the contract.2019 

The rate guaranteed on issuance of the contract refers to the 
floor rate, that is, the rate below which the interest credited to the 
cash surrender value of the contract cannot fall.2020 In the absence 
of a higher interest rate in a life insurance contract guaranteed by 
the issuer through contractual declaration or by operation of a for-
mula or index, the rate or rates guaranteed in the contract mean 
the interest rate or rates reflected in the contract’s nonforfeiture 
value (which is the minimum amount that a policyholder receives 
in the event of nonpayment of premiums) assuming the use of the 
method in the Standard Nonforfeiture Law.2021 The method for de-
termining that rate is described in the NAIC’s Valuation Man-
ual,2022 which is amended as needed.2023 In 2020, the minimum 
nonforfeiture interest rate described in the NAIC’s Valuation Man-
ual is four percent for most life insurance contracts,2024 though 
that minimum interest rate has since been amended.2025 
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Contract Defined) of the U.S. Internal Revenue Code.’’ See NAIC, Amendments for the 2021 
Valuation Manual for the Consideration of the Life Insurance and Annuities Committee, July 10, 
2020. On January 1, 2021, the NAIC published a redlined January 1, 2021 Edition of the Valu-
ation Manual, showing that the amendment quoted above was adopted on August 14, 2020, and 
showing in redline the change made in the 2021 edition of the Valuation Manual. NAIC, Valu-
ation Manual January 1, 2021, pages i and 02–1, https://content.naic.org/sites/default/files/ 
pbr_data_valuation_manual_future_edition_redline.pdf. The change to the minimum interest 
rates in Code section 7702, described below, was enacted on December 27, 2020. 

2026 The applicable federal rates are determined by the Treasury Department under section 
1274(d). The midterm applicable federal rate is a component of the minimum interest rates for 
section 7702 as determined under the provision of the Act described below. 

2027 Sec. 7702(f)(11)(C), defining the section 7702 applicable federal interest rate. Because this 
rate is an average of the annually compounded mid-term AFRs over a relatively long period, 
60 months, volatility over the period is muted. Because it is a lagging rate in that it is measured 
over the 60-month period that ends two years before the first year following any adjustment 
in the insurance interest rate, it does not reflect any current interest rate at the time the con-
tract is issued (that is, neither the current mid-term AFR nor any market rate in the year of 
contract issuance). Because of this lag, it is unlikely in a period of level or rising interest rates 
that increases in this rate will cause an increase in the minimum interest rate under section 
7702. 

For comparison, to illustrate recent governmentally determined 
rates, the table below shows the midterm monthly applicable fed-
eral rate 2026 of interest for the month of July in each of the years 
2010–2020. 

MID-TERM APPLICABLE FEDERAL RATE (AFR) FOR JULY, ANNUAL COMPOUNDING 

2020 ..................................................................................................................................................................... 0.45% 
2019 ..................................................................................................................................................................... 2.08% 
2018 ..................................................................................................................................................................... 2.87% 
2017 ..................................................................................................................................................................... 1.89% 
2016 ..................................................................................................................................................................... 1.43% 
2015 ..................................................................................................................................................................... 1.77% 
2014 ..................................................................................................................................................................... 1.82% 
2013 ..................................................................................................................................................................... 1.22% 
2012 ..................................................................................................................................................................... 0.92% 
2011 ..................................................................................................................................................................... 2.00% 
2010 ..................................................................................................................................................................... 2.35% 

Source: IRS Revenue Rulings 2020–14, 2019–16, 2018–19, 2017–14, 2016–17, 2015–15, 2014–20, 2013–15, 2012–20, 2011–14, 2010–18. 

Explanation of Provision 

The provision changes the calculation of minimum interest rates 
under both the cash value accumulation test and the guideline pre-
mium/cash value corridor test of section 7702 for purposes of deter-
mining if a contract meets the Federal tax statutory definition of 
a life insurance contract. Instead of the prior-law minimum rates 
of four percent (or six percent), the minimum interest rate under 
section 7702 is the least of three rates, unless a higher rate is 
guaranteed on issuance of the contract. Absent a higher rate guar-
anteed on issuance by the issuing company for a contract, the min-
imum interest rate is unlikely to increase following a period of low 
market interest rates unless the rate (of the three) that is pre-
scribed by the NAIC increases. 

The provision modifies the minimum interest rate under the cash 
value accumulation test by eliminating the four percent rate and 
substituting the rate that is the lesser of four percent or the insur-
ance interest rate. The insurance interest rate, in turn, is defined 
as the lesser of two other rates: (1) the average of the midterm ap-
plicable Federal rates (‘‘AFR’’) for the most recent 60-month period 
ending two years before the most recent adjustment year,2027 or (2) 
the rate prescribed in the NAIC’s Standard Valuation model law as 
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2028 See the model law published by the NAIC, referred to as the NAIC Standard Valuation 
Law (July 2010), section 4, https://content.naic.org/sites/default/files/inline-files/MDL-820.pdf. 

2029 As defined in section 5000(b)(1) of the Code. 

the U.S. valuation interest rate for life insurance contracts with 
guaranteed durations of more than 20 years for the calendar year 
ending before the most recent adjustment year.2028 

An adjustment year means the next calendar year after the year 
a change in that U.S. valuation interest rate becomes effective. 

Notwithstanding these rules of the provision, a transition rule 
provides that the minimum interest rate for this purpose is two 
percent, for calendar years beginning with 2021 and ending with 
the year before the first subsequent adjustment year. Specifically, 
the insurance interest rate is two percent starting with calendar 
year 2021, until the calendar year following the year in which a 
change becomes effective in the NAIC-prescribed U.S. valuation in-
terest rate for life insurance with guaranteed durations of more 
than 20 years. 

The provision defines the minimum interest rate under the 
guideline premium/cash value corridor test as the rate that is two 
percentage points higher than the rate determined under the cash 
value accumulation test. This parallels the prior-law two-percent-
age-point difference between the rates, which were four and six 
percent, respectively. Thus, under the transition rule, the min-
imum interest rate for purposes of the guideline premium/cash 
value corridor test is four percent, that is, two percentage points 
higher than the two-percent rate under the transition rule for pur-
poses of the cash value accumulation test. 

Effective Date 

The provision is effective for contracts issued after December 31, 
2020. 

6. Clarification and technical improvements to CARES Act 
employee retention credit (sec. 206 of the Act and sec. 
2301 of the CARES Act) 

Present Law 

Background for the provision and a description of the employee 
retention credit that the provision modifies may be found above in 
section describing section 2301 of the CARES Act (Pub. L. No. 116– 
136) in Part Six of this document. 

Explanation of Provision 

The provision modifies the employee retention credit that was in-
cluded in the CARES Act in the following ways. 

First, the provision clarifies that, in the case of an organization 
which is described in section 501(c) of the Code, any reference to 
gross receipts in the CARES Act employee retention credit (as 
modified by the Act) shall be treated as a reference to gross re-
ceipts within the meaning of section 6033 of the Code. 

The provision also clarifies that health plan expenses paid to pro-
vide and maintain a group health plan 2029 are treated as wages 
that are potentially eligible for the credit, assuming other require-
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2030 Referred to in the statute as a ‘‘small business interruption loan’’ and defined as a covered 
loan under paragraph (36) of section 7(a) of the Small Business Act (15 U.S.C. 636(a), as added 
by section 1102 of the CARES Act, and also known as a Paycheck Protection Program loan. 

2031 Section 304(b)(1) of Title III of Division N of the Act redesignates section 1106 of the 
CARES Act as section 7A of the Small Business Act (15 U.S.C. § 631 et seq.). 

2032 Redesignated by the Act as section 7A(b) of the Small Business Act. 
2033 Redesignated by the Act as section 7A(g) of the Small Business Act. 
2034 A technical correction may be needed to carry out this intent. 

ments are met. The amount of such expenses per employee and per 
period shall be the amount properly allocable to such employee and 
such period under rules prescribed by the Secretary. Except as oth-
erwise provided by the Secretary, an allocation of such expenses is 
proper if made on the basis of being pro rata among periods of cov-
erage. 

The provision alters the interaction of the credit and the Pay-
check Protection Program. The provision removes the rule in sec-
tion 2301(j) of the CARES Act that provided that an employer that 
received a Paycheck Protection Program (‘‘PPP’’) loan 2030 was ineli-
gible for the credit, as well as the instruction to the Secretary in 
section 2301(l)(3) of the CARES Act to provide for recapture of the 
credit in the event it was allowed to a taxpayer who received a PPP 
loan. As a result, taxpayers receiving a PPP loan may be eligible 
for the credit. Section 1106 of the CARES Act 2031 is amended to 
provide that the definition of payroll costs that may give rise to 
loan forgiveness described in section 1106(b) of the CARES Act 2032 
shall not include qualified wages taken into account in determining 
the credit. The provision then provides that an employer may elect 
not to take into account any amount of the employer’s qualified 
wages for purposes of calculating the credit. However, such an elec-
tion does not prevent payroll costs paid during the covered period 
from being treated as qualified wages of the eligible employer to 
the extent that a PPP loan is not forgiven by reason of a decision 
by the lender under section 1106(g) of the CARES Act 2033 to deny 
forgiveness. 

Finally, the provision requires the Secretary to issue such forms, 
instructions, regulations, and guidance as are necessary to prevent 
the avoidance of the purposes of the limitations on the credit, in-
cluding through the leaseback of employees. 

Effective Date 

In general, the amendments made by the provision are effective 
as if included in the provisions of the CARES Act to which they re-
late. 

The effective date of the provision includes a special rule permit-
ting any employer who has filed a return of tax with respect to ap-
plicable employment taxes before the date of enactment of the Act 
to elect to treat any applicable amount as an amount paid in the 
calendar quarter which includes the date of enactment of the Act 
(i.e., the 4th quarter of calendar year 2020). An applicable amount 
is any amount of either group health plan expenses treated as 
wages by subsection (b) of the provision or wages permitted to be 
treated as qualified wages as a result of subsection (c)(2) of the pro-
vision (addressing coordination between the Paycheck Protection 
Program and the credit),2034 provided such amount was paid in a 
calendar quarter beginning after December 31, 2019, and before 
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October 1, 2020, and was not taken into account by the taxpayer 
in calculating the credit for such calendar quarter. 

7. Extension and modification of employee retention and re-
hiring credit (sec. 207 of the Act and sec. 2301 of the 
CARES Act) 

Present Law 

Background for the provision and a description of the employee 
retention credit that the provision modifies may be found above in 
section describing section 2301 of the CARES Act (Pub. L. No. 116– 
136) in Part Six of this document. Additionally, the provision 
makes changes to the law as modified by the preceding provision 
of the Act, described above. 

Explanation of Provision 

The provision extends and modifies the employee retention credit 
that was included in the CARES Act in the following ways. 

The provision extends the credit to apply to wages paid before 
July 1, 2021, extending by two calendar quarters the end-date pro-
vided by section 2301(m) of the CARES Act. 

The provision makes several changes to limitations on the credit. 
First, the provision increases the percentage of qualified wages 

used to calculate the credit from 50 percent of such wages to 70 
percent of such wages. 

Second, the provision increases the amount of qualified wages 
per employee that may be taken into account in calculating the 
credit from $10,000 for all calendar quarters to $10,000 per cal-
endar quarter. 

Third, the provision permits an employer to qualify as an eligible 
employer under the reduced gross receipts test with respect to a 
calendar quarter for which the gross receipts of the employer are 
less than 80 percent of the gross receipts of the same employer for 
the same calendar quarter in 2019. For employers not in existence 
at the beginning of the relevant calendar quarter in 2019, this rule 
is applied by reference to the same calendar quarter in 2020 rather 
than 2019. Additionally, the provision permits employers to elect to 
compare the gross receipts of the immediately preceding calendar 
quarter to the gross receipts for the corresponding calendar quarter 
in 2019, rather than using the quarter for which the credit is 
claimed. For employers not in existence in 2019, the election per-
mits the employer to compare the gross receipts of the immediately 
preceding calendar quarter to the corresponding calendar quarter 
in 2020. 

Fourth, with regard to the definition of qualified wages, the pro-
vision increases the average number of full-time and full-time- 
equivalent employees the eligible employer may have had during 
2019 to claim credit for any wages paid to an employee—rather 
than merely wages with respect to which the employee is not pro-
viding services—from 100 or fewer to 500 or fewer. 

Finally, the provision eliminates the rule that qualified wages 
paid to an employee by an eligible employer that had more than 
500 full-time employees in 2019 cannot exceed the amount such 
employee would have been paid for working an equivalent duration 
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2035 As defined in section 45R(d)(5)(B) of the Code. 
2036 Any failure to so reduce the credit is treated as arising out of a mathematical or clerical 

error and any excess tax due as a result is assessed according to section 6213(b) of the Code. 

during the 30 days immediately preceding the period in which the 
eligible employer met either the governmental order test or the re-
duced gross receipts test. 

The provision modifies the rule prohibiting certain government 
employers from claiming the credit. First, the provision excludes 
from the rule any organization described in section 501(c)(1) of the 
Code and exempt from tax under section 501(a) of the Code. Sec-
ond, the provision excludes from the rule any entity that is a col-
lege or university and any entity the principal purpose or function 
of which is providing medical or hospital care. As a result, such or-
ganizations and entities are not prevented from claiming the credit 
by reason of the general prohibition against certain government 
employers claiming the credit. With respect to any organization or 
entity meeting either exception, wages as defined in section 3121(a) 
of the Code shall be determined for purposes of the credit without 
regard to paragraphs (5) and (6) (relating to certain services per-
formed in the employ of the United States or an instrumentality 
of the United States), (7) (relating to certain services performed in 
the employ of a State, any political subdivision thereof, or any in-
strumentality of one or more of the foregoing which is wholly 
owned thereby), (10) (relating to certain services performed in con-
nection with a school, college, or university), and (13) (relating to 
certain services performed as a student nurse) of section 3121(b). 

The provision revises and expands upon the denial of double ben-
efit rules that were included in section 2301(h) of the CARES Act 
to provide that any wages taken into account in determining the 
credit shall not be taken into account as wages for purposes of sec-
tions 41 (providing a credit for increasing research activities), 45A 
(the Indian employment credit), 45P (providing an employer wage 
credit for employees who are active duty members of the uniformed 
services), 45S (providing an employer credit for paid family and 
medical leave), 51 (the work opportunity credit), and 1396 (the em-
powerment zone employment credit). 

Under rules to be provided by the Secretary, the provision per-
mits small employers (i.e., those for whom the average number of 
full-time and full-time-equivalent employees during 2019 was not 
greater than 500) to elect to receive an advance payment of the 
credit for any quarter in an amount not to exceed 70 percent of the 
average quarterly wages paid by the employer in calendar year 
2019. An employer who employs seasonal workers 2035 may elect a 
limitation equal to 70 percent of the wages for the calendar quarter 
in 2019 that corresponds to the calendar quarter to which the elec-
tion relates, rather than 70 percent of average quarterly wages for 
2019. For employers not in existence in 2019, the limitations under 
both the general rule and the election are calculated using 2020 
numbers rather than 2020 numbers. The amount of the credit 
which would be allowed but for receipt of such an advance payment 
is reduced by the amount of the advance payment.2036 If the ad-
vance payments to a taxpayer for a calendar quarter exceed the 
credit allowed but for receipt of the advance payment, the tax im-
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2037 Treas. Reg. sec. 1.401–1(b)(1)(i). 
2038 Sec. 401(a)(36); Treas. Reg. sec. 1.401–1(b)(i). The Bipartisan American Miners Act (Divi-

sion M of Pub. L. No. 116–94) lowered the age at which a pension plan may provide in-service 
distributions from age 62 to age 591⁄2. See the description of section 104 of the Bipartisan Amer-
ican Miners Act in Part Three of this document. 

posed by chapters 21 (FICA) or 22 (RRTA) of the Code (whichever 
is applicable) are increased by the amount of the excess. 

The provision modifies the grant of authority in section 2301(l) 
of the CARES Act to require that any forms, instructions, regula-
tions, or guidance issued with respect to application of the credit 
to third party payors (including professional employer organiza-
tions, certified professional employer organizations, or agents 
under section 3504 of the Code) require the customer to be respon-
sible for the accounting of the credit and for any liability for im-
properly claimed credits. Such forms, etc., shall require the third 
party payor to accurate report the credit based on the information 
provided by the customer. 

The provision requires the Secretary to conduct a public aware-
ness campaign, in coordination with the Administrator of the Small 
Business Administration, to provide information regarding the 
availability of the credit. As part of the outreach, the Secretary is 
required to provide notice about the credit to all employers who re-
ported 500 or fewer employees on their most recently filed employ-
ment tax return, and, within 30 days of the date of enactment of 
the Act, provide educational materials about the credit to all em-
ployers. 

Finally, under the provision an election not to take into account 
any amount of the employer’s qualified wages for purposes of calcu-
lating the credit does not prevent payroll costs paid during the cov-
ered period from being treated as qualified wages of the eligible 
employer to the extent that a Paycheck Protection Program second 
draw loan described in 15 U.S.C. section 636(a)(37) is not forgiven 
by reason of the application of paragraph (37)(J) of such section. 

Effective Date 

The amendments made by the provision are effective for calendar 
quarters beginning after December 31, 2020. 

8. Minimum age for distributions during working retirement 
(sec. 208 of the Act and sec. 401(a) of the Code) 

Present Law 

In general 
For purposes of the qualification requirements under the Code, 

a pension plan is defined as a plan established and maintained pri-
marily to provide systematically for the payment of definitely de-
terminable benefits to employees over a period of years, usually for 
life, after retirement or attainment of normal retirement age.2037 
However, a pension plan does not fail to be a qualified retirement 
plan solely because the plan provides that a distribution may be 
made to an employee who has attained age 591⁄2 and who is not 
separated from employment at the time of the distribution.2038 
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2039 As defined in section 414(j). 
2040 Sec. 414(f) and sec. 2(37) of ERISA. 
2041 As defined in section 4203(b)(1)(B)(i) of ERISA. 
2042 Within the meaning of section 401(a). 
2043 A qualified plan is a retirement plan that satisfies the requirements of section 401(a). 
2044 Sec. 411(a). 

Pension plans include both defined benefit plans 2039 and money 
purchase pension plans. 

Multiemployer plans 
A multiemployer plan is a plan to which more than one unre-

lated employer contributes, that is established pursuant to one or 
more collective bargaining agreements, and which meets such other 
requirements as specified by the Secretary of Labor.2040 Multiem-
ployer plans are governed by a board of trustees consisting of an 
equal number of employer and employee representatives, referred 
to as the plan sponsor. In general, the level of contributions to a 
multiemployer plan is specified in the applicable collective bar-
gaining agreements, and the level of plan benefits is established by 
the plan sponsor. 

Explanation of Provision 

Under the provision, the age at which a pension plan may pro-
vide in-service distributions is lowered from age 591⁄2 to age 55 in 
the case of a multiemployer plan that primarily covers employees 
in the building and construction industry,2041 with respect to indi-
viduals who were participants in the plan on or before April 30, 
2013, if the following requirements are satisfied: (i) the plan’s trust 
was in existence before January 1, 1970; (ii) before December 31, 
2011, at a time when the plan provided that distributions may be 
made to an employee who has attained age 55 and who is not sepa-
rated from employment at the time of such distribution, the plan 
received at least one written determination from the IRS that the 
plan’s trust is a qualified trust.2042 

Effective Date 

The provision is effective for distributions made before, on, or 
after the date of enactment of the Act (December 27, 2020). 

9. Temporary rule preventing partial plan termination (sec. 
209 of the Act and sec. 411 of the Code) 

Present Law 

Vesting standards 
To ensure that employees with substantial periods of service with 

an employer do not lose plan benefits upon separation from em-
ployment, under a qualified plan,2043 (1) a participant’s benefits 
must be fully vested upon attainment of normal retirement age 
under the plan; (2) a participant must be fully vested at all times 
in the benefit derived from employee contributions; and (3) em-
ployer-provided benefits must vest at least as rapidly as under one 
of three alternative minimum vesting schedules.2044 Under these 
schedules, an employee’s right to benefits derived from employer 
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2045 While ‘‘affected employee’’ is not defined in the Code or Treasury guidance, the court in 
Borda v. Hardy, 138 F. 3d 1062, 1067 (6th Cir. 1998), for example, indicated that an employee 
who had separated from service and was one who stood to be ‘‘affected’’ by the termination of 
the plan should be treated as an ‘‘affected employee.’’ 

2046 Sec. 411(d)(3). 
2047 Treas. Reg. sec. 1.411(d)–2(b). 
2048 Treas. Reg. sec. 1.411(d)–2(b)(3). 
2049 Rev. Rul. 2007–43, 2007–2 C.B. 45. 
2050 In that ruling, the IRS determined there was a partial termination because the severances 

from employment occurred as a result of the shutdown of one of the employer’s business loca-
tions and not as a result of routine turnover. IRS has also indicated that a partial termination 
can occur (among other circumstances) in connection with a significant corporate event such as 
a closing of a plant or division, or as a result of general employee turnover due to adverse eco-
nomic conditions or other reasons that are not within the employer’s control. See Internal Rev-
enue Service, Retirement Plan FAQs regarding Partial Plan Termination, Sept. 4, 2020, avail-
able at https://www.irs.gov/retirement-plans/retirement-plan-faqs-regarding-partial-plan-termi-
nation. 

contributions is required to become nonforfeitable (vested) at vary-
ing rates upon completion of a specified period of service with an 
employer. 

In addition, under the Code, in the event of a partial termination 
of a qualified plan, the rights of all affected employees 2045 to bene-
fits accrued to the date of the partial termination generally must 
become nonforfeitable to the extent those benefits are funded.2046 

Partial terminations 
Whether a partial termination of a qualified plan has occurred 

(and the time of its occurrence) is determined by the Commissioner 
of the Internal Revenue Service (‘‘IRS’’) on the basis of all the facts 
and circumstances in a particular case. According to Treasury regu-
lations,2047 such facts and circumstances include: the exclusion, by 
reason of a plan amendment or severance by the employer, of a 
group of employees who have previously been covered by the plan; 
and plan amendments which adversely affect the rights of employ-
ees to vest in benefits under the plan. To the extent a termination, 
or partial termination, occurs, these rules only apply to the part of 
the plan that is terminated.2048 

Under guidance,2049 the IRS has ruled that if the turnover rate 
is at least 20 percent, there is a presumption that a partial termi-
nation of the plan has occurred, but noted that whether a partial 
termination of a qualified plan occurs on account of participant 
turnover (and the time of such event) depends on all the facts and 
circumstances, including whether the turnover rate for an applica-
ble period is routine for the employer.2050 

Explanation of Provision 

Under the provision, a plan is not treated as having a partial ter-
mination during any plan year which includes the period beginning 
on March 13, 2020, and ending on March 31, 2021, if the number 
of active participants covered by the plan on March 31, 2021 is at 
least 80 percent of the number of active participants covered by the 
plan on March 13, 2020. 

Effective Date 

The provision is effective on the date of enactment. 
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2051 For a description of section 274 as it applied to the deductibility of meals and entertain-
ment for amounts paid or incurred before January 1, 2018, see Joint Committee on Taxation, 
General Explanation of Public Law No. 115–97 (JCS–1-18), December 2018. 

2052 Sec. 274(n)(1)(A). This includes expenses for food or beverages (and facilities used in con-
nection therewith) furnished on the business premises of the taxpayer primarily for the tax-
payer’s employees under section 274(e)(1). 

2053 Sec. 274(k)(1). See also, Treas. Reg. sec. 1.274–12. 
2054 Sec. 274(d) and (k). 
2055 Treas. Reg. sec. 1-274–11(b)(1)(ii). 
2056 See, e.g., Treas. Reg. sec. 1.274–11(d), Examples 2 through 4. 
2057 Sec. 274(e)(2); Treas. Reg. sec. 1.274–12(c)(2)(i). 
2058 Sec. 274(e)(9); Treas. Reg. sec. 1.274–12(c)(2)(i). 
2059 Treas. Reg. sec. 1.162–25T(a). 

10. Temporary allowance of full deduction for business 
meals (sec. 210 of the Act and sec. 274 of the Code) 

Present Law 

Under section 274, no deduction is permitted with respect to en-
tertainment, amusement, or recreation.2051 In addition, a deduction 
for any expense for food or beverages is generally limited to 50 per-
cent of the amount otherwise deductible.2052 In general, no deduc-
tion is allowed for the expense of any food or beverage unless such 
expense is not lavish or extravagant, and the taxpayer (or an em-
ployee of the taxpayer) is present at the meal.2053 Thus, for exam-
ple, a taxpayer may generally deduct 50 percent of the food or bev-
erage expenses associated with operating its trade or business (e.g., 
meals consumed by employees on work travel that are properly 
substantiated and a business meal with a client that is not lavish 
or extravagant).2054 When a meal is served during an activity that 
constitutes entertainment, a 50 percent deduction for meals served 
at the event may be allowable if the cost of the food or beverages 
is separately stated on the invoice.2055 For example, food or bev-
erages consumed during a theatre or sporting event are subject to 
the 50-percent deduction limitation to the extent the meal is delin-
eated from the cost of the entertainment.2056 

The expenses of an employer associated with providing food or 
beverages to employees through an eating facility that meet the re-
quirements for de minimis fringe benefits and for the convenience 
of the employer are similarly subject to the 50 percent deduction 
limitation. However, such amounts incurred or paid after December 
31, 2025 are not deductible. 

There are exceptions to the general rule limiting deductions for 
food or beverage expenses to 50 percent of the otherwise deductible 
amount. One such exception applies to food or beverage expenses 
reported by the taxpayer as compensation and as wages to an em-
ployee.2057 Another exception applies to the extent that the food or 
beverage expenses are includible in the gross income of a recipient 
who is not an employee (e.g., a nonemployee director) as compensa-
tion for services rendered or as a prize or award.2058 The excep-
tions apply only to the extent that amounts are properly reported 
by the employer as compensation and wages or otherwise includible 
in income. In no event may the amount of the deduction exceed the 
amount of the taxpayer’s actual cost, even if a greater amount (i.e., 
fair market value) is includible in income.2059 

Other exceptions to the 50-percent deduction limitation include 
the following: food or beverage expenses paid or incurred by the 
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2060 Sec. 274(e)(3); Treas. Reg. sec. 1.274–12(c)(2)(ii). 
2061 Sec. 274(e)(4); Treas. Reg. sec. 1.274–12(c)(2)(iii). 
2062 Sec. 274(e)(7); Treas. Reg. sec. 1.274–12(c)(2)(iv). 
2063 Sec. 274(e)(8); Treas. Reg. sec. 1.274–12(c)(2)(v). 
2064 Secs. 274(n)(2)(B) and (C). 
2065 The term ‘‘restaurant’’ is not defined in the Code. 

taxpayer, in connection with the performance of services for an-
other person (other than an employer), under a reimbursement or 
other expense allowance arrangement if the taxpayer accounts for 
the expenses to such person; 2060 expenses for food or beverage ex-
penses at recreational, social, or similar activities primarily for the 
benefit of employees other than certain owners and highly com-
pensated employees; 2061 expenses for food or beverages made avail-
able by the taxpayer to the general public; 2062 and food or bev-
erages which are sold by the taxpayer in a bona fide transaction 
for an adequate and full consideration in money or money’s 
worth.2063 Other exceptions to the 50-percent deduction limitation 
include exceptions for food or beverage expenses includible in an 
employee’s income under section 82 (in connection with moving 
from one residence to another residence attributable to employ-
ment), and expenses for food or beverages provided to crew mem-
bers of certain commercial vessels and certain oil or gas platform 
or drilling rig workers.2064 

Explanation of Provision 

The provision provides an exception to the 50 percent deduction 
limitation for any food or beverage expense if such expense is for 
food or beverages provided by a restaurant and paid or incurred 
after December 31, 2020 and before January 1, 2023.2065 Thus, for 
example, amounts paid or incurred during 2021 and 2022 (1) for 
employee travel meals, (2) for business meals with a client, to the 
extent the meal is not extravagant or lavish, (3) for meals con-
sumed during certain business activities, such as professional de-
velopment conferences, or (4) by an employer associated with pro-
viding food or beverages to employees through an eating facility 
that meet the requirements for de minimis fringe benefits and for 
the convenience of the employer, are not subject to the 50 percent 
deduction limitation if such food or beverages are provided by a 
restaurant. The provision does not change the tax treatment of en-
tertainment expenses, which remain nondeductible. However, 
amounts paid or incurred during 2021 and 2022 for food or bev-
erages provided by a restaurant in connection with entertainment 
may not be subject to the 50-percent deduction limitation if such 
costs are separately stated on an invoice. 

Effective Date 

The provision is effective for amounts paid or incurred after De-
cember 31, 2020. 
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2066 Sec. 32. 
2067 Sec. 24. 
2068 Rev. Proc. 2019–44. This amount is indexed for inflation. 
2069 See, e.g., Pub. L. No. 116–94, sec. 204(c), December 20, 2019 (certain disasters occurring 

in 2018 and 2019); Pub. L. No. 115–123, sec. 20104(c), February 9, 2018 (certain California 
wildfires); Pub. L. No. 115–64, sec. 504(c), September 29, 2017 (hurricanes Harvey, Irma, 
Maria); former sec. 1400S(d) (hurricanes Katrina, Rita, and Wilma), repealed by Pub. L. No. 
115–141, March 23, 2018. 

11. Temporary special rule for determination of earned in-
come (sec. 211 of the Act and secs. 24 and 32 of the Code) 

Present Law 

Eligible taxpayers may claim an earned income tax credit 
(‘‘EITC’’) and a child tax credit. In general, the EITC is a refund-
able income tax credit for low-income workers.2066 The amount of 
the credit depends on the earned income of the taxpayer and 
whether the taxpayer has one, more than one, or no qualifying chil-
dren. Earned income generally includes wages, salaries, tips, and 
other employee compensation, plus net earnings from self-employ-
ment. 

Taxpayers with incomes below certain threshold amounts are eli-
gible for a $2,000 child tax credit for each qualifying child.2067 In 
some circumstances, all or a portion of the otherwise allowable 
credit is treated as a refundable income tax credit (the ‘‘additional 
child tax credit’’). Generally, the amount of the additional child tax 
credit equals 15 percent of the taxpayer’s earned income in excess 
of $2,500. The maximum amount of the refundable credit for each 
qualifying child is $1,400 for taxable years beginning in 2020.2068 

Congress has at times enacted provisions that allow individuals 
to use their earned income from the prior, rather than current, tax-
able year in determining the amount of the earned income tax 
credit or additional child tax credit.2069 

Explanation of Provision 

The provision permits a taxpayer to elect to calculate the tax-
payer’s EITC and additional child tax credit for taxable years be-
ginning in 2020 using 2019 rather than 2020 earned income if the 
taxpayer’s earned income in 2020 is less than in 2019. 

For purposes of the provision, in the case of a joint return, the 
earned income which is attributable to the taxpayer for 2019 is the 
sum of the earned income which is attributable to each spouse for 
2019. 

For administrative purposes, the incorrect use on a return of 
earned income pursuant to an election under this provision is treat-
ed as a mathematical or clerical error. An election under the provi-
sion is disregarded for purposes of calculating gross income in the 
election year. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 
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2070 Sec. 61. 
2071 Sec. 62. In addition, alimony payments are generally deductible by the payor spouse for 

divorce and separation instruments executed before January 1, 2019. 
2072 Sec. 63(a) and (b). 
2073 Secs. 63(b)(3), (d)(3), and 199A. 
2074 For 2021, the additional amount is $1,350 for married taxpayers (for each spouse meeting 

the applicable criterion) and surviving spouses. The additional amount for single individuals and 
heads of households is $1,700. If an individual is both elderly and blind, the individual is enti-
tled to two additional standard deductions, for a total additional amount (for 2021) of $2,700 
or $3,400, as applicable. 

12. Certain charitable contributions deductible by non- 
itemizers (sec. 212 of the Act and secs. 170, 6662, and 6751 
of the Code) 

Present Law 

Adjusted gross income and taxable income of an individual 

Adjusted gross income 
Under the Code, gross income means ‘‘income from whatever 

source derived’’ except for certain items specifically exempt or ex-
cluded by statute.2070 An individual’s AGI is determined by sub-
tracting certain ‘‘above-the-line’’ deductions from gross income. 
These deductions include trade or business expenses, losses from 
the sale or exchange of property, contributions to a qualified retire-
ment plan by a self-employed individual, contributions to certain 
IRAs, certain moving expenses for members of the Armed Forces, 
and certain education-related expenses.2071 

Taxable income 
To determine taxable income, an individual reduces AGI by the 

applicable standard deduction or his or her itemized deduc-
tions,2072 and by the deduction for qualified business income.2073 

A taxpayer may reduce AGI by the amount of the applicable 
standard deduction to arrive at taxable income. The basic standard 
deduction varies depending on a taxpayer’s filing status. For 2021, 
the amount of the standard deduction is $12,550 for a single indi-
vidual and for a married individual filing separately, $18,800 for a 
head of household, and $25,100 for married taxpayers filing jointly 
and for a surviving spouse. An additional standard deduction is al-
lowed with respect to any individual who is elderly (i.e., above age 
64) and/or blind.2074 The amounts of the basic standard deduction 
and the additional standard deductions are indexed annually for 
inflation. 

In lieu of taking the applicable standard deduction, an individual 
may elect to itemize deductions. The deductions that may be 
itemized include personal State and local income, property, and 
sales taxes (up to $10,000 annually ($5,000 for married taxpayers 
filing separately)), home mortgage interest (on mortgages up to cer-
tain specified dollar amounts), charitable contributions, certain in-
vestment interest, medical expenses (in excess of 7.5 percent of 
AGI), and casualty and theft losses attributable to Federally de-
clared disasters (in excess of 10 percent of AGI and in excess of 
$100 per loss). 
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2075 Sec. 170. 
2076 Sec. 170(b)(1)(H). 
2077 Sec. 170(b)(1)(G)(ii) and (d). 
2078 Sec. 62(a)(22). 
2079 Sec. 62(f)(1). The $300 limit applies to the tax-filing unit. Thus, for example, married tax-

payers who file a joint return and do not elect to itemize deductions are allowed to deduct up 
to a total of $300 in qualified charitable contributions on the joint return. 

Itemized deduction for charitable contributions 
An income tax deduction is permitted for charitable contribu-

tions, subject to certain limitations that depend on the type of tax-
payer, the property contributed, and the recipient organization.2075 
For individuals, the deduction for charitable contributions is avail-
able only to a taxpayer who elects to itemize deductions. 

Charitable contributions of cash are deductible in the amount 
contributed. In general, contributions of capital gain property to a 
qualified charity are deductible at fair market value with certain 
exceptions. Capital gain property means any capital asset or prop-
erty used in the taxpayer’s trade or business the sale of which at 
its fair market value, at the time of contribution, would have re-
sulted in gain that would have been long-term capital gain. Con-
tributions of other appreciated property generally are deductible at 
the donor’s basis in the property. Contributions of depreciated 
property generally are deductible at the fair market value of the 
property. 

For individuals, in any taxable year, the amount deductible as a 
charitable contribution is limited to a percentage of the taxpayer’s 
contribution base. The applicable percentage of the contribution 
base varies depending on the type of recipient organization and 
property contributed. The contribution base is defined as the tax-
payer’s adjusted gross income computed without regard to any net 
operating loss carryback.2076 

Charitable contributions that exceed the applicable percentage 
limit generally may be carried forward for up to five years.2077 In 
general, contributions carried over from a prior year are taken into 
account after contributions for the current year that are subject to 
the same percentage limit. 

Temporary above-the-line deduction for certain charitable 
contributions 

Under the CARES Act (Pub. L. No. 116–136), described in Part 
Six of this document, an eligible individual may claim an above- 
the-line deduction in an amount not to exceed $300 for qualified 
charitable contributions made during a taxable year that begins in 
2020.2078 The above-the-line deduction is not available for contribu-
tions made during a taxable year that begins after 2020. An eligi-
ble individual is an individual who does not elect to itemize deduc-
tions.2079 Thus, a taxpayer taking the standard deduction, who ab-
sent the temporary rule would not be able to deduct any charitable 
contributions, may claim an above-the-line deduction for qualified 
charitable contributions. 

A qualified charitable contribution is a cash contribution for 
which a deduction is allowable under section 170 (determined with-
out regard to the percentage limitations under section 170(b)) that 
is paid to a charitable organization described in section 
170(b)(1)(A), other than contributions to (i) a supporting organiza-
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2080 Sec. 62(f)(2). 
2081 Sec. 6662. 
2082 A tax shelter is defined for this purpose as a partnership or other entity, an investment 

plan or arrangement, or any other plan or arrangement if a significant purpose of such partner-
ship, other entity, plan, or arrangement is the avoidance or evasion of Federal income tax. Sec. 
6662(d)(2)(C). 

2083 Sec. 6664(c). 
2084 Treas. Reg. sec. 1.6662–4(g)(4)(i)(B). See also Treas. Reg. sec. 1.6664–4(c). 

tion described in section 509(a)(3) or (ii) for the establishment of a 
new, or maintenance of an existing, donor advised fund (as defined 
in section 4966(d)(2)).2080 Contributions of noncash property, such 
as securities, are not qualified contributions. Under the provision, 
qualified contributions must be to an organization described in sec-
tion 170(b)(1)(A); thus, contributions to, for example, a charitable 
remainder trust generally are not qualified contributions, unless 
the charitable remainder interest is paid in cash to an eligible 
charity during the applicable time period. A qualified charitable 
contribution does not include an amount that is treated as a con-
tribution in the taxable year by reason of being carried forward 
from a prior contribution year under section 170(b)(1)(G) or (d)(1). 

Accuracy-related penalty (sec. 6662) 
An accuracy-related penalty under section 6662 applies to the 

portion of any underpayment that is attributable to (1) negligence, 
(2) any substantial understatement of income tax, (3) any substan-
tial valuation misstatement, (4) any substantial overstatement of 
pension liabilities, or (5) any substantial estate or gift tax valuation 
understatement. If the correct income tax liability exceeds that re-
ported by the taxpayer by the greater of 10 percent of the correct 
tax or $5,000 (or, in the case of corporations, by the lesser of (a) 
10 percent of the correct tax (or $10,000 if greater) or (b) $10 mil-
lion), then a substantial understatement exists and a penalty may 
be imposed equal to 20 percent of the underpayment of tax attrib-
utable to the understatement.2081 Except in the case of tax shel-
ters,2082 the amount of any understatement is reduced by any por-
tion attributable to an item if (1) the treatment of the item is sup-
ported by substantial authority, or (2) facts relevant to the tax 
treatment of the item were adequately disclosed and there was a 
reasonable basis for its tax treatment. The Secretary may prescribe 
a list of positions that the Secretary believes do not meet the re-
quirements for substantial authority under this provision. 

The section 6662 penalty generally is abated (even with respect 
to tax shelters) in cases in which the taxpayer can demonstrate 
that there was ‘‘reasonable cause’’ for the underpayment and that 
the taxpayer acted in good faith.2083 The relevant regulations pro-
vide that reasonable cause exists where the taxpayer ‘‘reasonably 
relies in good faith on [a professional] tax advisor’s analysis of the 
pertinent facts and authorities [that] . . . unambiguously states 
that the tax advisor concludes that there is a greater than 50-per-
cent likelihood that the tax treatment of the item will be upheld 
if challenged’’ by the IRS.2084 

With certain exceptions, section 6662 does not apply to any por-
tion of an underpayment that is attributable to a reportable trans-
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2085 Sec. 6662(b) (flush language). 
2086 Secs. 6662(h) and 6662(i). 
2087 Sec. 6751(b), generally. Other penalties exempt from the pre-approval requirement are 

penalties under sections 6651 (failure to file or pay taxes), 6654 (failure to pay estimated indi-
vidual taxes) and 6655 (failure to pay estimated corporate taxes). 

2088 Graev v. Commissioner, 149 T.C. 485 (2017). Cf. Chai v. Commissioner, 851 F.3d 190 (2d 
Cir. 2017) (held that the Commissioner bears both the burden of production and burden of proof 
with respect to the penalty). 

2089 New sec. 170(p). Unlike the temporary above-the-line charitable deduction under the 
CARES Act for certain contributions made during a taxable year that begins in 2020, the new 
deduction is not subtracted from gross income in determining the individual’s AGI and thus is 
not an above-the-line deduction. Instead, as with the standard deduction and an individuals 
itemized deductions, qualifying charitable contributions made by a non-itemizer in a taxable 
year that begins in 2021 are subtracted from AGI in determining an individual’s taxable income. 

action understatement on which a penalty is imposed under section 
6662A.2085 

The 20-percent penalty is increased to 40 percent when there is 
a gross valuation misstatement involving a substantial valuation 
overstatement, a substantial overstatement of pension liabilities, a 
substantial estate or gift tax valuation understatement, or when a 
transaction lacking economic substance is not properly dis-
closed.2086 

Mandatory supervisory approval to assert penalty 
Assessment of an addition to tax or penalty under the Code is 

barred in the absence of prior supervisory approval. Such approval 
requires that the initial determination of the penalty or addition to 
tax be approved in writing by the immediate supervisor of the per-
son asserting the penalty. The Code authorizes the Secretary to 
designate a higher level official to provide the supervisory ap-
proval. Certain penalties are exempt from the requirement for su-
pervisory approval, including those penalties ‘‘automatically cal-
culated through electronic means.’’ 2087 Because the IRS bears the 
burden of producing evidence to support assessment of a penalty in 
any court proceeding, the Commissioner must produce evidence of 
compliance with the supervisory approval requirement, even if the 
IRS does not bear the burden of proof.2088 

Explanation of Provision 

Under the provision, an individual who does not itemize deduc-
tions may claim a deduction in an amount not to exceed $300 ($600 
in the case of a joint return) for certain charitable contributions 
made during a taxable year that begins in 2021.2089 The deduction 
is not available for contributions made during a taxable year that 
begins after 2021. 

Contributions taken into account for this purpose include only 
contributions made in cash during the taxable year to a charitable 
organization described in section 170(b)(1)(A), other than contribu-
tions to (i) a supporting organization described in section 509(a)(3) 
or (ii) for the establishment of a new, or maintenance of an exist-
ing, donor advised fund (as defined in section 4966(d)(2)). Contribu-
tions of noncash property, such as securities, are not qualified con-
tributions. Under the provision, qualified contributions must be to 
an organization described in section 170(b)(1)(A); thus, contribu-
tions to, for example, a charitable remainder trust generally are 
not qualified contributions, unless the charitable remainder inter-
est is paid in cash to an eligible charity during the applicable time 
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2090 Sec. 170. 

period. A qualifying charitable contribution does not include an 
amount that is treated as a contribution in the taxable year by rea-
son of being carried forward from a prior contribution year under 
section 170(b)(1)(G) or (d)(1). 

The provision increases the penalty under section 6662 for an un-
derpayment of tax resulting from an overstatement of the tem-
porary nonitemizer charitable deduction for contributions made 
during a taxable year that begins in 2021. The penalty is increased 
from 20 percent of the underpayment to 50 percent of the under-
payment. In addition, the provision exempts the section 6662 pen-
alty relating to an overstatement of the temporary nonitemizer 
charitable deduction from the requirement for supervisory approval 
under section 6751(b). 

Effective Date 

The provision is effective for taxable years beginning after De-
cember 31, 2020. 

13. Modification of limitations on charitable contributions 
(sec. 213 of the Act and sec. 170 of the Code) 

Present Law 

In general 
An income tax deduction is permitted for charitable contribu-

tions, subject to certain limitations that depend on the type of tax-
payer, the property contributed, and the recipient organization.2090 

Charitable contributions of cash are deductible in the amount 
contributed. In general, contributions of capital gain property to a 
qualified charity are deductible at fair market value with certain 
exceptions. Capital gain property means any capital asset or prop-
erty used in the taxpayer’s trade or business the sale of which at 
its fair market value, at the time of contribution, would have re-
sulted in gain that would have been long-term capital gain. Con-
tributions of other appreciated property generally are deductible at 
the donor’s basis in the property. Contributions of depreciated 
property generally are deductible at the fair market value of the 
property. 

Percentage limitations 

Contributions by individuals 
For individuals, in any taxable year, the amount deductible as a 

charitable contribution is limited to a percentage of the taxpayer’s 
contribution base. The contribution base is defined as the tax-
payer’s AGI computed without regard to any net operating loss 
carryback. The applicable percentage of the contribution base var-
ies depending on the type of recipient organization and property 
contributed. 

Contributions by an individual taxpayer of property (other than 
appreciated capital gain property) to a charitable organization de-
scribed in section 170(b)(1)(A) (e.g., public charities, private founda-
tions other than private non-operating foundations, and certain 
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2091 Sec. 170(d). 

governmental units) may not exceed 50 percent of the taxpayer’s 
contribution base. Contributions of this type of property to nonop-
erating private foundations and certain other organizations gen-
erally may be deducted up to 30 percent of the taxpayer’s contribu-
tion base. 

For contributions taken into account for taxable years beginning 
after December 31, 2017, and before January 1, 2026, section 
170(b)(1)(G) increases the percentage limit for contributions by an 
individual taxpayer of cash to an organization described in section 
170(b)(1)(A) to 60 percent. The 60-percent limit does not apply to 
noncash contributions. The 60-percent limit is intended to be ap-
plied after, and reduced by, the amount of noncash contributions 
to organizations described in section 170(b)(1)(A). 

Contributions of appreciated capital gain property to charitable 
organizations described in section 170(b)(1)(A) generally are de-
ductible up to 30 percent of the taxpayer’s contribution base. An in-
dividual may elect, however, to bring contributions of appreciated 
capital gain property for a taxable year within the 50-percent limi-
tation category by reducing the amount of the contribution deduc-
tion by the amount of the appreciation in the capital gain property. 
Contributions of appreciated capital gain property to charitable or-
ganizations described in section 170(b)(1)(B) (e.g., private nonop-
erating foundations) are deductible up to 20 percent of the tax-
payer’s contribution base. 

Contributions by corporations 
For corporations, in any taxable year, charitable contributions 

are not deductible to the extent the aggregate contributions exceed 
10 percent of the corporation’s taxable income computed with cer-
tain modifications. 

For purposes of determining whether a corporation’s aggregate 
charitable contributions in a taxable year exceed the applicable 
percentage limitation, contributions of capital gain property are 
taken into account after other charitable contributions. 

Carryforwards of excess contributions 
Charitable contributions that exceed the applicable percentage 

limitation may be carried forward for up to five years.2091 The 
amount that may be carried forward from a taxable year (‘‘con-
tribution year’’) to a succeeding taxable year may not exceed the 
applicable percentage of the contribution base for the succeeding 
taxable year less the sum of contributions made in the succeeding 
taxable year plus contributions made in taxable years prior to the 
contribution year and treated as paid in the succeeding taxable 
year under this rule. 

Contributions of food inventory 
A taxpayer’s deduction for charitable contributions of inventory 

generally is limited to the taxpayer’s basis (typically, cost) in the 
inventory, or, if less, the fair market value of the inventory. For 
certain contributions of inventory, however, a C corporation may 
claim an enhanced deduction equal to the lesser of (1) basis plus 
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2092 Sec. 170(e)(3). 
2093 Sec. 170(e)(3)(C). 
2094 See, e.g., sec. 20104(a) of Pub. L. No. 115–123 (increasing limits in response to 2017 Cali-

fornia wildfires); sec. 504(a) of Pub. L. No. 115–63 (increasing limits in response to Hurricanes 
Harvey, Irma, and Maria); and former sec. 1400S (increasing limits in response to Hurricanes 
Katrina, Rita, and Wilma). For a more detailed description of the most recently enacted provi-
sion (related to the 2017 California wildfires), see Joint Committee on Taxation, General Expla-
nation of Certain Tax Legislation Enacted in the 115th Congress (JCS–2–19), October 2019, pp. 
27–29. 

one-half of the item’s appreciation (i.e., basis plus one-half of fair 
market value in excess of basis) or (2) two times basis.2092 

Any taxpayer engaged in a trade or business, whether or not a 
C corporation, is eligible to claim the enhanced deduction for dona-
tions of food inventory.2093 The enhanced deduction for food inven-
tory is available only for food that qualifies as ‘‘apparently whole-
some food.’’ Apparently wholesome food is defined as food intended 
for human consumption that meets all quality and labeling stand-
ards imposed by Federal, State, and local laws and regulations 
even though the food may not be readily marketable due to appear-
ance, age, freshness, grade, size, surplus, or other conditions. 

For taxpayers other than C corporations, the total deduction for 
donations of food inventory in a taxable year generally may not ex-
ceed 15 percent of the taxpayer’s net income for such taxable year 
from all sole proprietorships, S corporations, or partnerships (or 
other non-C corporation trades or businesses) from which contribu-
tions of apparently wholesome food are made. For C corporations, 
these contributions are made subject to a limitation of 15 percent 
of taxable income (as modified). The general 10-percent limitation 
for a C corporation does not apply to these contributions, but the 
10-percent limitation applicable to other contributions is reduced 
by the amount of these contributions. Qualifying food inventory 
contributions in excess of these 15-percent limitations may be car-
ried forward and treated as qualifying food inventory contributions 
in each of the five succeeding taxable years in order of time. 

Temporary modifications to charitable contribution limita-
tions 

In general 
Congress has at times liberalized the charitable contribution lim-

itations for contributions made in response to certain natural disas-
ters.2094 

CARES Act 
Section 2205 of the CARES Act (Pub. L. No. 116–136), described 

in Part Six of this document, temporarily increases the charitable 
contribution limitations. In the case of an individual, the deduction 
for qualified contributions is allowed up to the amount by which 
the taxpayer’s contribution base (AGI computed without regard to 
any net operating loss carryback) exceeds the deduction for other 
charitable contributions. Contributions in excess of this amount are 
carried over to succeeding taxable years as contributions described 
in section 170(b)(1)(G), subject to the limitations of section 
170(b)(1)(G)(ii). 

In the case of a corporation, the deduction for qualified contribu-
tions is allowed up to 25 percent of the corporation’s taxable in-
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2095 Sec. 106(c)(2) and Prop. Treas. Reg. sec. 1.125–5(a). 

come. Contributions in excess of this amount are carried over to 
succeeding taxable years, subject to the limitations of section 
170(d)(2). 

In applying subsections (b) and (d) of section 170 to determine 
the deduction for other contributions, qualified contributions are 
not taken into account (except to the extent qualified contributions 
are carried over to succeeding taxable years under the rules de-
scribed above). 

Qualified contributions are cash contributions paid during cal-
endar year 2020 to a charitable organization described in section 
170(b)(1)(A), other than contributions (i) to a supporting organiza-
tion described in section 509(a)(3) or (ii) for the establishment of a 
new, or maintenance of an existing, donor advised fund (as defined 
in section 4966(d)(2)). Contributions of noncash property, such as 
securities, are not qualified contributions. Under the provision, 
qualified contributions must be to an organization described in sec-
tion 170(b)(1)(A); thus, contributions to, for example, a charitable 
remainder trust generally are not qualified contributions, unless 
the charitable remainder interest is paid in cash to an eligible 
charity during the applicable time period. A taxpayer must elect to 
have contributions treated as qualified contributions. 

For charitable contributions of food inventory that are made dur-
ing 2020 and which qualify for the enhanced deduction, the 15-per-
cent limitations described above are increased to 25 percent. 

Explanation of Provision 

The provision generally extends the temporary modifications of 
the charitable contribution limits under the CARES Act to con-
tributions made during 2021. This is accomplished by (1) amending 
the definition of a qualified contribution to include a contribution 
paid during 2021 and (2) amending the temporary increase in the 
limit for contributions of food inventory to include contributions 
made during 2021. 

Effective Date 

The provision is effective for contributions made after December 
31, 2020. 

14. Temporary special rules for health and dependent care 
flexible spending arrangements (sec. 214 of the Act and 
sec. 125 of the Code) 

Present Law 

Flexible spending arrangements 
A flexible spending arrangement (‘‘FSA’’) generally is defined as 

a benefit program which provides employees with coverage under 
which specific incurred expenses may be reimbursed (subject to re-
imbursement maximums and other conditions) and the maximum 
amount of reimbursement reasonably available is less than 500 
percent of the value of such coverage.2095 A flexible spending ar-
rangement under a cafeteria plan (as defined below) allows an em-
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2096 Sec. 125 and Prop. Treas. Reg. sec. 1.125–5. 
2097 Prop. Treas. Reg. sec. 1.125–5(b). 
2098 Sec. 125(d). 
2099 Benefits under a health FSA are excludable from gross income under sections 105(b) and 

106, and benefits under a dependent care FSA are excludable from gross income under section 
129. 

2100 Sec. 125(a). 
2101 Sec. 125; Prop. Treas. Reg. sec. 1.125–1(b). 
2102 Sec. 125(d)(2). 
2103 Treas. Reg. sec. 1.125–4. 
2104 Prop. Treas. Reg. sec. 1.125–1(c)(5). 

ployee to make salary reduction contributions for use in receiving 
reimbursements for certain incurred expenses.2096 The arrange-
ment can also include non-elective employer contributions (known 
as employer flex-credits) that the employer makes available for 
every employee eligible to participate in the employer’s cafeteria 
plan, to be used only for certain tax-excludable benefits (but not as 
cash or a taxable benefit).2097 Types of expenses that may be reim-
bursed under a flexible spending arrangement in a cafeteria plan 
include medical expenses (under a ‘‘health FSA’’) and dependent 
care expenses (under a ‘‘dependent care FSA’’). 

Cafeteria plans 
A cafeteria plan is a separate written plan of an employer under 

which all participants are employees, and participants are per-
mitted to choose among at least one permitted taxable benefit (for 
example, current cash compensation) and at least one qualified 
benefit.2098 Qualified benefits are generally employer-provided ben-
efits that are not includible in gross income by reason of an express 
provision of the Code. Examples include employer-provided health 
coverage (including a health FSA), group term life insurance cov-
erage not in excess of $50,000, and benefits under a dependent care 
assistance program (including a dependent care FSA).2099 In order 
to be excludable from gross income, any qualified benefit elected 
under a cafeteria plan must independently satisfy any require-
ments under the Code section that provides the exclusion. If an em-
ployee receives a qualified benefit based on his or her election be-
tween the qualified benefit and a taxable benefit under a cafeteria 
plan, the qualified benefit generally is not includible in gross in-
come.2100 However, if a plan offering an employee an election be-
tween taxable benefits (including cash) and nontaxable qualified 
benefits does not meet the requirements for being a cafeteria plan, 
the election between taxable and nontaxable benefits results in 
gross income to the employee, regardless of the benefit elected and 
when the election is made.2101 

Cafeteria plans generally may not provide for the deferral of 
compensation.2102 Elections under a cafeteria plan generally must 
be made prior to the first day of the plan year and must be irrev-
ocable, except under certain circumstances permitted under Treas-
ury regulations, such as if the participant experiences a change in 
status.2103 In addition, a cafeteria plan may be amended during a 
plan year, but the amendment must only be effective prospec-
tively.2104 
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2105 Sec. 105 and 106; Prop. Treas. Reg. sec. 1.125–5(k)(1). 
2106 Sec. 106. Health coverage provided to active members of the uniformed services, military 

retirees, and their dependents are excludable from gross income under section 134. That section 
provides an exclusion for ‘‘qualified military benefits,’’ defined as benefits received by reason of 
status or service as a member of the uniformed services and which were excludable from gross 
income on September 9, 1986, under any provision of law, regulation, or administrative practice 
then in effect. 

2107 Sec. 105(b). 
2108 Sec. 125(i). 
2109 Sec. 129(a)(1). 
2110 Sec. 129(d). 
2111 Prop. Treas. Reg. sec. 1.125–5(h). 
2112 Sec. 129(e)(1). 
2113 As defined in sec. 152(a)(1). 
2114 As defined in sec. 152, determined without regard to subsections (b)(1), (b)(2), and 

(d)(1)(B). 
2115 Sec. 21(b)(1). 

Health FSAs 
In order for coverage and reimbursements under a health FSA 

to qualify for tax-favored treatment, the health FSA must qualify 
as an accident and health plan.2105 Under the Code, the value of 
employer-provided health coverage under an accident or health 
plan is generally excludable from gross income,2106 as are reim-
bursements under the plan for medical care expenses for employ-
ees, their spouses, and their dependents.2107 A health FSA may 
only reimburse medical expenses as defined in section 213(d). 

A benefit provided under a cafeteria plan through employer con-
tributions to a health FSA is not treated as a qualified benefit un-
less the cafeteria plan provides that an employee may not elect sal-
ary reduction contributions in excess of $2,500, adjusted for infla-
tion, for any taxable year.2108 For taxable year 2021, the limit is 
$2,750. 

Dependent care FSAs 
Amounts paid or incurred by an employer for dependent care as-

sistance provided to an employee are excludable from the employ-
ee’s income if the amounts are furnished pursuant to a dependent 
care assistance program.2109 A dependent care assistance program 
is a separate written plan of an employer for the exclusive benefit 
of the employees that provides dependent care assistance and 
meets certain other requirements under the Code, including re-
quirements relating to non-discriminatory benefits, limits on prin-
cipal shareholders, and information to be provided to eligible em-
ployees.2110 A dependent care FSA is a type of dependent care as-
sistance program.2111 

Dependent care assistance means the payment or provision of 
services that would be considered employment-related expenses 
under section 21(b)(2) (relating to expenses for household and de-
pendent care services necessary for gainful employment) if paid for 
by the employee.2112 Such employment-related expenses include ex-
penses for the care of a qualifying individual. Qualifying individual 
is defined as (i) a dependent of the taxpayer 2113 who has not at-
tained age 13 or (ii) a dependent 2114 or spouse of the taxpayer who 
is physically or mentally incapable of caring for himself or herself 
and who has the same principal place of abode as the taxpayer for 
more than one-half of the taxable year.2115 

The amount that may be excluded from an employee’s gross in-
come under a dependent care assistance program, including a de-
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2116 Sec. 129(a)(2). 
2117 Prop. Treas. Reg. sec. 1.125–6. This rule does not apply to Health FSAs. 
2118 Sec. 125(d)(2). 
2119 Sec. 125(d)(2) and Prop. Treas. Reg. sec. 1.125–5(c). 
2120 Notice 2005–42, 2005–1 C.B. 1204, June 6, 2005 and Prop. Treas. Reg. sec. 1.125–1(e). 
2121 Notice 2020–33, 2020–22 I.R.B. 868, May 26, 2020. For plan years beginning before 2020, 

the amount that may be carried over to the following plan year is $500. Notice 2013–71, 2013– 
47 I.R.B. 532, November 18, 2013. 

2122 Notice 2020–29, 2020–22 I.R.B. 864, May 26, 2020. 

pendent care FSA, is limited to $5,000 ($2,500 in the case of a sep-
arate return by a married individual).2116 In addition, a plan may 
permit an individual who has ceased participation in a dependent 
care FSA (due to, for example, termination of employment) to apply 
unused amounts remaining in the dependent care FSA to expenses 
incurred through the last day of that plan year.2117 

‘‘Use-or-lose’’ rule 
Health FSAs and dependent care FSAs are subject to the general 

requirements for cafeteria plans, including the requirement that 
the plan generally may not provide for the deferral of compensa-
tion.2118 Thus, amounts remaining in a health FSA or dependent 
care FSA at the end of a plan year generally must be forfeited by 
the employee (referred to as the ‘‘use-or-lose’’ rule).2119 However, a 
cafeteria plan may allow a grace period not to exceed two and one- 
half months immediately following the end of the plan year during 
which unused amounts may be paid or reimbursed to participants 
for qualified expenses incurred during the grace period.2120 Alter-
natively, a cafeteria plan may permit up to $550 of unused 
amounts remaining in a health FSA at the end of a plan year to 
be paid or reimbursed to plan participants for qualifying medical 
expenses during the following plan year.2121 Such a carryover is 
not permitted in a dependent care FSA. A cafeteria plan may only 
permit a carryover of amounts in a health FSA if the plan does not 
also allow a grace period with respect to the health FSA. 

Special rules relating to COVID–19 
Under IRS guidance, special rules apply to a health FSA or de-

pendent care FSA for 2020, due to the public health emergency 
posed by the outbreak of COVID–19.2122 A cafeteria plan may per-
mit participants to apply unused amounts remaining in a health 
FSA or dependent care FSA as of the end of a grace period ending 
in 2020 or a plan year ending in 2020 to pay or reimburse expenses 
incurred under the FSA through December 31, 2020. In addition, 
a plan may permit mid-year elections during calendar year 2020 
with respect to health and dependent care FSAs (without requiring 
the employee to meet the criteria set forth in the Treasury regula-
tions, such as a change in status). 

Explanation of Provision 

Under the provision, for plan years ending in 2020 or 2021, a 
plan that includes a health FSA or dependent care FSA does not 
fail to be treated as a cafeteria plan merely because the plan per-
mits participants to carry over (under rules similar to the rules ap-
plicable to health FSAs) any unused benefits or contributions re-
maining in the FSA from such plan year to the following plan year. 
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Thus, for example, a cafeteria plan may permit a participant in a 
dependent care FSA to be paid or reimbursed for dependent care 
expenses incurred during the plan year ending in 2021 by applying 
unused amounts remaining in that participant’s dependent care 
FSA at the end of the plan year ending in 2020. 

In addition, for plan years ending in 2020 or 2021, a cafeteria 
plan may extend the grace period applicable to a health FSA or de-
pendent care FSA (with respect to unused benefits or contributions 
remaining in the FSA) to 12 months after the end of the plan year. 

Under the provision, a cafeteria plan that includes a health FSA 
may allow an employee who ceases participation in the plan during 
calendar year 2020 or 2021 (for example, due to termination of em-
ployment) to continue to receive reimbursements from unused ben-
efits or contributions through the end of the plan year in which 
such participation ceased (including any grace period, taking into 
account the modification to the grace period under this provision). 
Rules similar to the rules applicable to dependent care FSAs apply. 

The provision also modifies the definition of qualifying individual 
as it applies to a dependent care FSA in certain circumstances so 
that the term includes dependents who have not yet reached age 
14 (rather than age 13). To qualify for this treatment, an employee 
must be enrolled in a dependent care FSA for the last plan year 
with respect to which the end of the regular enrollment period for 
the plan year was on or before January 31, 2020. In addition, the 
employee must either have a dependent who attains age 13 during 
such plan year, or, in the case of an employee who has an unused 
balance remaining in the FSA at the end of the plan year, must 
have a dependent who attains age 13 during the subsequent plan 
year. In the former case, the amended definition of qualifying indi-
vidual (substituting age 14 for age 13) applies for that plan year 
(i.e., the last plan year with respect to which the end of the regular 
enrollment period for the plan year was on or before January 31, 
2020). In the latter case, the amended definition applies during the 
subsequent plan year, and applies only to so much of the amounts 
paid for dependent care assistance with respect to the dependent 
who attains age 13 during that subsequent plan year as does not 
exceed the unused balance. 

Under the provision, for plan years ending in 2021, a cafeteria 
plan may permit an employee to modify prospectively the amount 
(but not in excess of any applicable dollar limitation) of the employ-
ee’s contributions to a health FSA or dependent care FSA (without 
regard to any change in status). 

A cafeteria plan does not fail to qualify as such merely because 
it is amended in accordance with the provision, so long as the 
amendment is adopted no later than the last day of the first cal-
endar year beginning after the end of the plan year in which the 
amendment is effective, and the plan is operated in accordance 
with the amendment during the period beginning on the amend-
ment’s effective date and ending on the date the amendment is 
adopted. 

Effective Date 

The provision is effective as of the date of enactment of the Act 
(December 27, 2020). 
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2123 Secs. 401(a), 403(a), 403(b), 457(b) and 408. Under section 3405, distributions from these 
plans are generally subject to income tax withholding unless the recipient elects otherwise. In 
addition, certain distributions from a qualified retirement plan, a section 403(b) plan, or a gov-
ernmental section 457(b) plan are subject to mandatory income tax withholding at a 20-percent 
rate unless the distribution is rolled over. 

TITLE III—DISASTER TAX RELIEF 

1. Definitions (sec. 301 of the Act and secs. 24, 32, 38, 42, 72, 
165, and 170 of the Code) 

Present Law 

The provisions below provide temporary tax relief to those areas 
affected by certain major disasters declared in 2020 and some por-
tion of 2021. The provisions use the terms ‘‘qualified disaster area,’’ 
‘‘qualified disaster zone,’’ ‘‘qualified disaster,’’ and ‘‘incident period.’’ 

As used in the bill, ‘‘qualified disaster area’’ refers to an area 
with respect to which a major disaster has been declared by the 
President during the period beginning on January 1, 2020, and 
ending on the date which is 60 days after the date of enactment 
of the Act (December 27, 2020), under section 401 of the Robert T. 
Stafford Disaster Relief and Emergency Assistance Act (the ‘‘Staf-
ford Act’’), if the incident period of the disaster with respect to 
which such declaration is made begins on or after December 28, 
2019 and on or before the date of enactment of the Act. However, 
a qualified disaster area does not include any area with respect to 
which a major disaster has been declared only by reason of 
COVID–19. 

A ‘‘qualified disaster zone’’ refers to that portion of the applicable 
‘‘qualified disaster area,’’ as described above, which has been deter-
mined by the President to warrant individual or individual and 
public assistance from the Federal government under the Stafford 
Act by reason of the applicable qualified disaster. 

A ‘‘qualified disaster’’ means, with respect to the applicable quali-
fied disaster area, the disaster by reason of which a major disaster 
was declared with respect to such area. 

‘‘Incident period’’ means, with respect to the applicable qualified 
disaster, the period specified by the Federal Emergency Manage-
ment Agency as the period during which such disaster occurred, ex-
cept that such period shall not be treated as ending after the date 
which is 30 days after the date of enactment of the Act. 

2. Special disaster-related rules for use of retirement funds 
(sec. 302 of the Act and sec. 72 of the Code) 

Present Law 

Distributions from tax-favored retirement plans 
A distribution from a tax-qualified plan described in section 

401(a) (a ‘‘qualified retirement plan’’), a tax-sheltered annuity plan 
(a ‘‘section 403(b) plan’’), an eligible deferred compensation plan of 
a State or local government employer (a ‘‘governmental section 
457(b) plan’’), or an individual retirement arrangement (an ‘‘IRA’’) 
generally is included in income for the year distributed.2123 These 
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2124 Sec. 402(c)(8)(B). Eligible retirement plans also include annuity plans described in section 
403(a). 

2125 Sec. 72(t). The 10-percent early withdrawal tax does not apply to distributions from a gov-
ernmental section 457(b) plan. 

2126 Rev. Proc 2020–46, 2020–45 I.R.B. 995, provides for a self-certification procedure (subject 
to verification on audit) that may be used by a taxpayer claiming eligibility for a waiver of the 
60-day requirement with respect to a rollover into a plan or IRA in certain specified cir-
cumstances. 

2127 Sec. 72(p). 

plans are referred to collectively as ‘‘eligible retirement plans.’’ 2124 
In addition, unless an exception applies, a distribution from a 
qualified retirement plan, a section 403(b) plan, or an IRA received 
before age 591⁄2 is subject to a 10-percent additional tax (referred 
to as the ‘‘early withdrawal tax’’) on the amount includible in in-
come.2125 

In general, a distribution from an eligible retirement plan may 
be rolled over to another eligible retirement plan within 60 days, 
in which case the amount rolled over generally is not includible in 
income. The IRS has the authority to waive the 60-day requirement 
if failure to waive the requirement would be against equity or good 
conscience, including cases of casualty, disaster, or other events be-
yond the reasonable control of the individual.2126 

The terms of a qualified retirement plan, section 403(b) plan, or 
governmental section 457(b) plan generally determine when dis-
tributions are permitted. However, in some cases, restrictions may 
apply to distributions before an employee’s termination of employ-
ment, referred to as ‘‘in-service’’ distributions. Despite such restric-
tions, an in-service distribution may be permitted under certain 
types of plans in the case of financial hardship or an unforeseeable 
emergency. 

Loans from tax-favored retirement plans 
Employer-sponsored retirement plans are permitted, but not re-

quired, to provide loans to participants. Unless the loan satisfies 
certain requirements in both form and operation, the amount of a 
retirement plan loan is a deemed distribution from the retirement 
plan. Among the requirements that the loan must satisfy are that 
(1) the loan amount must not exceed the lesser of 50 percent of the 
participant’s account balance or $50,000 (generally taking into ac-
count outstanding balances of previous loans), and (2) the loan’s 
terms must provide for a repayment period of not more than five 
years (except for a loan specifically to purchase a home) and for 
level amortization of loan payments to be made not less frequently 
than quarterly.2127 Thus, if an employee stops making payments on 
a loan before the loan is repaid, a deemed distribution of the out-
standing loan balance generally occurs. A deemed distribution of an 
unpaid loan balance is generally taxed as though an actual dis-
tribution occurred, including being subject to a 10-percent early 
withdrawal tax, if applicable. A deemed distribution is not eligible 
for rollover to another eligible retirement plan. The rules generally 
do not limit the number of loans an employee may obtain from a 
plan except to the extent that any additional loan would cause the 
aggregate loan balance to exceed limitations. 
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2128 See, e.g., sec. 20102 of Pub. L. No. 115–123 (providing relief in response to 2017 California 
wildfires); sec. 502 of Pub. L. No. 115–63 (providing relief in response to Hurricanes Harvey, 
Irma, and Maria); former sec. 1400Q (providing relief in response to Hurricanes Katrina, Rita, 
and Wilma); and sec. 202 of Div. Q of Pub. L. No. 116–94. For a more detailed description of 
the most recently enacted provision, see Joint Committee on Taxation, General Explanation of 
Certain Tax Legislation Enacted in the 115th Congress (JCS–2–19), October 2019, pp. 22–26. 

2129 See sec. 2202 of Pub. L. No. 116–136 (providing relief for ‘‘coronavirus-related distribu-
tions’’). 

2130 This exception also applies to an annuity plan described in section 403(a). The 10-percent 
early withdrawal tax generally does not apply to section 457 plans. Sec. 72(t)(1). 

2131 A qualified disaster distribution is subject to income tax withholding unless the recipient 
elects otherwise. Mandatory 20-percent withholding does not apply. 

Tax-favored retirement plan compliance 
Tax-favored retirement plans are generally required to be oper-

ated in accordance with the terms of the plan document, and 
amendments to reflect changes to the plan generally must be 
adopted within a limited period. 

Disaster relief 
Congress has at times liberalized the plan distribution and loan 

provisions for individuals affected by certain natural disasters.2128 
Congress has also provided relief from the plan distribution and 

loan provisions for individuals affected by COVID–19.2129 

Explanation of Provision 

Distributions and recontributions 
The provision allows an exception to the 10-percent early with-

drawal tax for a ‘‘qualified disaster distribution’’ from a qualified 
retirement plan, a section 403(b) plan, or an IRA.2130 The provision 
also allows a taxpayer to include income attributable to a qualified 
disaster distribution ratably over three years and to recontribute 
the amount of the distribution to an eligible retirement plan within 
three years. 

A ‘‘qualified disaster distribution’’ is any distribution from a 
qualified retirement plan, section 403(b) plan, governmental section 
457(b) plan, or an IRA, made on or after the first day of the inci-
dent period of a qualified disaster and before the date which is 180 
days after the date of enactment, to an individual whose principal 
place of abode at any time during the incident period is located in 
the qualified disaster area and who has sustained an economic loss 
by reason of such disaster.2131 

A plan is not treated as violating any Code requirement merely 
because it treats a distribution as a qualified disaster distribution, 
provided that the aggregate amount of such distributions from 
plans maintained by the employer and members of the employer’s 
controlled group or affiliated service group does not exceed 
$100,000 for each qualified disaster. The total amount of distribu-
tions to an individual from all eligible retirement plans that may 
be treated as qualified disaster distributions with respect to each 
qualified disaster is $100,000. Thus, a plan is not treated as vio-
lating any Code requirement merely because an individual might 
receive total distributions in excess of $100,000, taking into account 
distributions from plans of other employers or IRAs, or because an 
individual may have been affected by more than one qualified dis-
aster. 
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2132 Defined as a distribution described in sections 401(k)(2)(B)(i)(IV), 403(b)(7)(A)(i)(V), 
403(b)(11)(B), or 72(t)(2)(F). 

2133 As defined in section 402(c)(8)(B). 
2134 Under sections 402(c), 403(a)(4), 403(b)(8), or 408(d)(3), as the case may be. 
2135 For this purpose, qualified employer plan is defined in section 72(p)(4). 
2136 See sec. 72(p)(2)(A). 

Any amount required to be included in income as a result of a 
qualified disaster distribution is included in income ratably over 
the three-year period beginning with the year of distribution unless 
the individual elects not to have ratable inclusion apply. 

Any portion of a qualified disaster distribution may, at any time 
during the three-year period beginning the day after the date on 
which the distribution was received, be recontributed in one or 
more contributions to an eligible retirement plan to which a roll-
over can be made. Any amount recontributed within the three-year 
period is treated as a rollover and thus is not includible in income. 

For example, if an individual receives a qualified disaster dis-
tribution in 2020, that amount is included in income, generally rat-
ably over the year of the distribution and the following two years 
and is not subject to the 10-percent early withdrawal tax. If, in 
2022, the amount of the qualified disaster distribution is recontrib-
uted to an eligible retirement plan, the individual may file amend-
ed returns to claim a refund of the tax attributable to the amounts 
previously included in income. In addition, if, under the ratable in-
clusion provision, a portion of the distribution has not yet been in-
cluded in income at the time of the contribution, the remaining 
amount is not includible in income. 

Recontributions of withdrawals for purchase of a home 
Any individual who received a qualified distribution 2132 during 

the period beginning on the date which is 180 days before the first 
day of the incident period of the qualified disaster and ending on 
the date which is 30 days after the last day of such incident period, 
which was to be used to purchase or construct a principal residence 
in a qualified disaster area, but which was not so used on account 
of the qualified disaster, may, during the ‘‘applicable period,’’ make 
one or more contributions in an aggregate amount not to exceed 
the amount of such qualified distribution to an eligible retirement 
plan 2133 of which such individual is a beneficiary and to which a 
rollover contribution of such distribution could be made.2134 The 
‘‘applicable period’’ is, in the case of a principal residence in a 
qualified disaster area with respect to any qualified disaster, the 
period beginning on the first day of the incident period of such 
qualified disaster and ending on the date which is 180 days after 
the date of enactment. 

Loans 
The provision modifies the rules applicable to loans, providing 

that for a qualified individual, in order for the loan not to be treat-
ed as a distribution, the permitted maximum loan amount from a 
qualified employer plan 2135 during the 180-day period beginning on 
the date of enactment is the lesser of the present value of the non-
forfeitable accrued benefit of the employee under the plan or 
$100,000.2136 For this purpose, qualified individual has the same 
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2137 See, e.g., sec 203 of Pub. L. No. 116–94, December 20, 2019 (certain disasters occurring 
in 2018 and 2019); sec. 20103 of Pub. L. No. 115–123 (providing a credit in response to 2017 
California wildfires); sec. 503 of Pub. L. No. 115–63, as amended by sec. 20201(b) of Pub. L. 
No. 115–123 (providing a credit in response to Hurricanes Harvey, Irma, and Maria); and former 
sec. 1400R (providing a credit in response to Hurricanes Katrina, Rita, and Wilma). 

meaning as persons eligible to receive qualified disaster distribu-
tions. 

In the case of a qualified individual (with respect to any qualified 
disaster) with an outstanding loan from a qualified employer plan 
(on or after the first day of the incident period of such qualified dis-
aster), the provision delays by one year the due date for any repay-
ment with respect to such loan (or, if later, until the date which 
is 180 days after the date of enactment), if the due date for any 
repayment otherwise would fall during the period beginning on the 
first day of the incident period of such qualified disaster and end-
ing on the date which is 180 days after the last day of such inci-
dent period. Under the provision, any subsequent repayments are 
appropriately adjusted to reflect the delay in the earlier repayment 
due date and any interest accruing during that delay. The repay-
ment delay is disregarded for purposes of the requirement that a 
loan be repaid within five years. 

Plan amendments 
A plan amendment made under the provision (or a regulation in-

terpreting the provision) may be retroactively effective if, in addi-
tion to the requirements described below, the amendment is made 
on or before the last day of the first plan year beginning on or after 
January 1, 2022 (or in the case of a governmental plan, January 
1, 2024), or a later date prescribed by the Secretary. The provision 
treats the plan as being operated in accordance with plan terms 
during the period beginning with the date the provision or regula-
tion takes effect (or the date specified by the plan if the amend-
ment is not required by the provision or regulation) and ending on 
the last permissible date for the amendment to be made (or, if ear-
lier, the date the amendment is adopted). For an amendment to be 
treated as retroactively effective, it must apply retroactively for 
that period, and the plan must be operated in accordance with the 
amendment during that period. 

Effective Date 

The provision is effective on the date of enactment. 

3. Employee retention credit for employers affected by 
qualified disasters (sec. 303 of the Act and sec. 38 of the 
Code) 

Present Law 

Employee retention credits 
Congress has at times enacted employee retention credits against 

employer income tax in response to specific natural disasters.2137 
There is not a generally applicable employer income tax credit for 
wages paid in connection with natural disasters. 
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2138 See also section 51. The term ‘‘qualified tax-exempt organization’’ means an employer that 
is an organization described in section 501(c) and exempt from taxation under section 501(a). 

2139 See also section 41. 
2140 Pub. L. No. 116–127. 
2141 Pub. L. No. 116–136. 

Payroll tax credits 

In general 
There are a limited number of credits that may be taken against 

certain payroll taxes, rather than the income tax. Under section 
3111(e) (the credit for employment of qualified veterans) a qualified 
tax-exempt organization is allowed a credit against the Old-Age, 
Survivors, and Disability Insurance (‘‘OASDI’’) tax imposed on the 
employer for each calendar quarter in an amount equal to a per-
centage of wages paid to a qualified veteran.2138 Under section 
3111(f) (the credit for research expenditures of qualified small busi-
nesses), a qualified small business that has made an election under 
section 41(h) is allowed a credit against the OASDI tax imposed on 
the employer for each calendar quarter in an amount equal to a 
percentage of qualified research expenses.2139 

In addition, Congress enacted three temporary refundable payroll 
tax credits in response to COVID–19: Under section 7001 of the 
Families First Coronavirus Response Act 2140 (‘‘FFCRA’’) (the pay-
roll tax credit for required paid sick leave), an employer is gen-
erally allowed a credit against the OASDI tax or Railroad Retire-
ment Tax Act (‘‘RRTA’’) tax imposed on the employer for each cal-
endar quarter in an amount equal to 100 percent of the qualified 
sick leave wages paid by the employer with respect to that calendar 
quarter. Under section 7003 of FFCRA (the payroll tax credit for 
required paid family leave), an employer is generally allowed a 
credit against the OASDI tax or RRTA tax imposed on the em-
ployer for each calendar quarter in an amount equal to 100 percent 
of the qualified family leave wages paid by the employer with re-
spect to that calendar quarter. Under section 2301 of the CARES 
Act (the employee retention credit for employers subject to closure 
due to COVID–19),2141 an applicable employer is generally allowed 
a credit against the OASDI tax or RRTA tax imposed on the em-
ployer for each calendar quarter in an amount equal to a percent-
age of the qualified wages with respect to each employee of such 
employer for such calendar quarter. 

Ordering of credits 
Section 7001 of the FFCRA, section 7003 of the FFCRA, and sec-

tion 2301 of the CARES Act contain rules for the ordering of the 
credits prior to refundability: 

The credit allowed under section 7001 of the FFCRA may not ex-
ceed the OASDI tax or RRTA tax imposed on the employer for that 
calendar quarter on the wages paid with respect to all the employ-
er’s employees, reduced by any credits allowed under section 
3111(e) or section 3111(f). However, if for any calendar quarter the 
amount of the credit exceeds the OASDI tax or RRTA tax imposed 
on the employer, reduced as described in the prior sentence, such 
excess is treated as a refundable overpayment. 
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2142 For this purpose, ‘‘wages’’ is defined in section 51(c)(1), without regard to section 
3306(b)(2)(B). 

The credit allowed under section 7003 of the FFCRA may not ex-
ceed the OASDI tax or RRTA tax imposed on the employer for that 
calendar quarter on the wages paid with respect to all the employ-
er’s employees, reduced by any credits allowed under section 
3111(e), section 3111(f), or section 7001 of the FFCRA. However, if 
for any calendar quarter the amount of the credit exceeds the 
OASDI tax or RRTA tax imposed on the employer, reduced as de-
scribed in the prior sentence, such excess is treated as a refundable 
overpayment. 

The credit allowed under section 2301 of the CARES Act may not 
exceed the OASDI tax or RRTA tax imposed on the employer for 
that calendar quarter on the wages paid with respect to all the em-
ployer’s employees, reduced by any credits allowed under section 
3111(e), section 3111(f), section 7001 of the FFCRA, or section 7003 
of the FFCRA. However, if for any calendar quarter the amount of 
the credit exceeds the OASDI tax or RRTA tax imposed on the em-
ployer, reduced as described in the prior sentence, such excess is 
treated as a refundable overpayment. 

Explanation of Provision 

In general 
The provision provides a credit against income tax equal to 40 

percent of the qualified wages (up to a maximum of $6,000 in 
qualified wages per employee) paid by an eligible employer to an 
eligible employee. 

An eligible employer is any employer that (1) conducted an active 
trade or business in a qualified disaster zone at any time during 
the incident period of the applicable qualified disaster and (2) with 
respect to which the trade or business described in (1), as a result 
of damage sustained by reason of the applicable qualified disaster, 
is inoperable on any day during the period beginning on the first 
day of the applicable incident period of the applicable qualified dis-
aster and ending on the date of enactment of this bill. 

An eligible employee is, with respect to an eligible employer, an 
employee whose principal place of employment, determined imme-
diately before the applicable qualified disaster, with such eligible 
employer was in the applicable qualified disaster zone. An em-
ployee may not be treated as an eligible employee for any period 
with respect to an employer if such employer is allowed a credit 
under section 51, the work opportunity credit, with respect to the 
employee for the period. 

Qualified wages are wages 2142 paid or incurred by an eligible 
employer with respect to an eligible employee during the period (1) 
beginning on the date on which the trade or business first became 
inoperable at the principal place of employment of the employee 
immediately before the applicable qualified disaster and (2) ending 
on the earlier of (i) the date on which the trade or business re-
sumes significant operations at such principal place of employment 
or (ii) the date which is 150 days after the last day of the applica-
ble incident period. Qualified wages include wages paid without re-
gard to whether the employee performs services, performs services 
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2143 Section 51(i)(2) provides a rule that employers may not claim the work opportunity credit 
for wages paid to rehired employees. ection 52 provides, for purposes of the work opportunity 
credit, rules to treat a controlled group of corporations, or trades or businesses under common 
control, as a single employer, as well as special rules for tax-exempt organizations, estates and 
trusts, and certain other entities. ection 280C denies a deduction for the portion of wages paid 
or incurred for the taxable year for which certain wage-based credits are earned. 

at a different place of employment than the principal place of em-
ployment, or performs services at the principal place of employ-
ment before significant operations resume. Wages do not include 
wages taken into account under the employee retention credit 
under section 2301 of the CARES ACT. 

Any wages taken into account in determining the credit shall not 
be taken into account as wages for purposes of sections 41 (pro-
viding a credit for increasing research activities), 45A (the Indian 
employment credit), 45P (providing an employer wage credit for 
employees who are active duty members of the uniformed services), 
45S (providing an employer credit for paid family and medical 
leave), 51 (the work opportunity credit), and 1396 (the empower-
ment zone employment credit). 

The credit is treated as a current year business credit under sec-
tion 38(b) and therefore is subject to the income tax liability limita-
tions of section 38(c). Rules similar to sections 51(i)(1), 52, and 
280C(a) apply.2143 

Payroll tax credit 

In general 
The provision allows a qualified tax-exempt organization to claim 

a credit against OASDI tax imposed on the organization under sec-
tion 3111(a) equal to 40 percent of the qualified wages paid to an 
eligible employee. The amount of qualified wages with respect to 
any employee which may be taken into account in calculating the 
credit for all calendar quarters may not exceed $6,000. 

The credit allowed may not exceed the applicable employment 
taxes imposed on the eligible employer for that calendar quarter on 
the wages paid with respect to all of the employer’s employees, re-
duced by any credits allowed under section 3111(e) or section 
3111(f). Any excess is carried forward to the next calendar quarter. 

The term ‘‘qualified tax-exempt organization’’ means an organiza-
tion described in section 501(c) of the Internal Revenue Code of 
1986 and exempt from taxation under section 501(a) of such Code 
if such organization would be an eligible employer if the activities 
of such organization were an active trade or business. Additionally, 
the credit is not available to the Government of the United States, 
the government of any State or political subdivision thereof, or any 
agency or instrumentality of any of those entities. However, the 
provision excludes from this rule (1) any organization described in 
section 501(c)(1) of the Code and exempt from tax under section 
501(a) of the Code, and (2) any entity that is a college or university 
or any entity the principal purpose or function of which is pro-
viding medical or hospital care. As a result, such organizations and 
entities are not prevented from claiming the credit by reason of the 
general prohibition against certain government employers claiming 
the credit. 
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2144 In addition, ‘‘qualified wages’’ and other terms used for the payroll tax credit which are 
also used in chapter 21 or 22 of the Internal Revenue Code of 1986 shall have the same meaning 
as when used in such chapter. 

2145 Sec. 15A(a) of the RRTA (45 U.S.C. sec. 231n–1(a)). 

For purposes of this provision, the terms ‘‘eligible employee’’ and 
‘‘qualified wages’’ shall be applied with respect to any qualified tax- 
exempt organization by treating the activities of such organization 
as an active trade or business.2144 

Employers in the U.S. territories may claim the credit by filing 
their quarterly Federal employment tax returns. 

An employer may elect, at such time and in such manner as pro-
vided by the Secretary (or the Secretary’s delegate), to have the 
credit not apply to such employer for a calendar quarter. 

Amounts are appropriated to the OASDI Trust Funds and the 
Social Security Equivalent Benefit Account established under the 
RRTA 2145 equal to the reduction in revenues to the Treasury by 
reason of the credit. Such amounts are transferred from the gen-
eral fund at such times and in such manner as to replicate to the 
extent possible the transfers that would have occurred to the 
OASDI Trust Funds or Social Security Equivalent Benefit Account 
had the credit not been enacted. 

Administrative rules, penalties, and regulations 
Any credit allowed under the provision is treated as a credit de-

scribed in section 3511(d)(2) (relating to third party payors). 
The provision directs the Secretary (or the Secretary’s delegate) 

to waive any penalty under section 6656 for failure to make a de-
posit of applicable employment taxes if the Secretary (or the Sec-
retary’s delegate) determines that such failure was due to the rea-
sonable anticipation of the credit allowed under the provision. 

The Secretary (or the Secretary’s delegate) shall provide such 
regulations or other guidance as may be necessary to carry out the 
purposes of the credit, including regulations or other guidance: (1) 
to allow the advance payment of the credit based on such informa-
tion as the Secretary (or the Secretary’s delegate) may require; (2) 
to provide for the reconciliation of such advance payment with the 
amount advanced at the time of filing the return of tax for the ap-
plicable calendar quarter or taxable year; (3) with respect to the 
application of the credit to third party payors (including profes-
sional employer organizations, certified professional employer orga-
nizations, or agents under section 3504), including regulations or 
guidance allowing such payors to submit documentation necessary 
to substantiate the eligible employer status of employers that use 
such payors; and (4) to recapture the benefit of the credit in cases 
where there is a subsequent adjustment to the credit. 

Ordering of credits 
The provision applies before the temporary refundable payroll 

tax credits enacted in response to the coronavirus pandemic: 
The credit allowed under section 7001 of the FFCRA may not ex-

ceed the OASDI tax or RRTA tax imposed on the employer for that 
calendar quarter on the wages paid with respect to all the employ-
er’s employees, reduced by any credits allowed under section 
3111(e), section 3111(f), or the provision. However, if for any cal-
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2146 Sec. 170. 

endar quarter the amount of the credit exceeds the OASDI tax or 
RRTA tax imposed on the employer, reduced as described in the 
prior sentence, such excess is treated as a refundable overpayment. 

The credit allowed under section 7003 of the FFCRA may not ex-
ceed the OASDI tax or RRTA tax imposed on the employer for that 
calendar quarter on the wages paid with respect to all the employ-
er’s employees, reduced by any credits allowed under section 
3111(e), section 3111(f), the provision, or section 7001 of the 
FFCRA. However, if for any calendar quarter the amount of the 
credit exceeds the OASDI tax or RRTA tax imposed on the em-
ployer, reduced as described in the prior sentence, such excess is 
treated as a refundable overpayment. 

The credit allowed under section 2301 of the CARES Act may not 
exceed the OASDI tax or RRTA tax imposed on the employer for 
that calendar quarter on the wages paid with respect to all the em-
ployer’s employees, reduced by any credits allowed under section 
3111(e), section 3111(f), the provision, section 7001 of the FFCRA, 
or section 7003 of the FFCRA. However, if for any calendar quarter 
the amount of the credit exceeds the OASDI tax or RRTA tax im-
posed on the employer, reduced as described in the prior sentence, 
such excess is treated as a refundable overpayment. 

Coordination with the Payroll Protection Program 
Section 7A(a)(12) of the Small Business Act is amended to pro-

vide that the definition of payroll costs that may give rise to loan 
forgiveness shall not include qualified wages taken into account in 
determining the credit under the provision. 

However, under the provision an election not to take into account 
any amount of the employer’s qualified wages for purposes of calcu-
lating the credit does not prevent payroll costs paid during the cov-
ered period from being treated as qualified wages of the eligible 
employer to the extent that a Paycheck Protection Program second 
draw loan described in 15 U.S.C. section 636(a)(37) is not forgiven 
by reason of the application of paragraph (37)(J) of such section. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

4. Special rules for qualified disaster relief contributions of 
corporations (sec. 304(a) of the Act and sec. 170 of the 
Code) 

Present Law 

In general 
In general, an income tax deduction is permitted for charitable 

contributions, subject to certain limitations that depend on the type 
of taxpayer, the property contributed, and the donee organiza-
tion.2146 

Charitable contributions of cash are deductible in the amount 
contributed. In general, contributions of capital gain property to a 
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qualified charity are deductible at fair market value with certain 
exceptions. Capital gain property means any capital asset or prop-
erty used in the taxpayer’s trade or business the sale of which at 
its fair market value, at the time of contribution, would have re-
sulted in gain that would have been long-term capital gain. Con-
tributions of other appreciated property generally are deductible at 
the donor’s basis in the property. Contributions of depreciated 
property generally are deductible at the fair market value of the 
property. 

Percentage limitations 

Contributions by individuals 
For individuals, in any taxable year, the amount deductible as a 

charitable contribution is limited to a percentage of the taxpayer’s 
contribution base. The applicable percentage of the contribution 
base varies depending on the type of donee organization and prop-
erty contributed. The contribution base is defined as the taxpayer’s 
adjusted gross income computed without regard to any net oper-
ating loss carryback. 

Contributions by an individual taxpayer of property (other than 
appreciated capital gain property) to a charitable organization de-
scribed in section 170(b)(1)(A) (e.g., public charities, private founda-
tions other than private non-operating foundations, and certain 
governmental units) may not exceed 50 percent of the taxpayer’s 
contribution base. Contributions of this type of property to nonop-
erating private foundations and certain other organizations gen-
erally may be deducted up to 30 percent of the taxpayer’s contribu-
tion base. 

For contributions taken into account for taxable years beginning 
after December 31, 2017 and before January 1, 2026, section 
170(b)(1)(G) increases the percentage limit for contributions by an 
individual taxpayer of cash to an organization described in section 
170(b)(1)(A) to 60 percent. The 60-percent limit does not apply to 
noncash contributions. The 60-percent limit is intended to be ap-
plied after, and reduced by, the amount of noncash contributions 
to organizations described in section 170(b)(1)(A). 

Contributions of appreciated capital gain property to charitable 
organizations described in section 170(b)(1)(A) generally are de-
ductible up to 30 percent of the taxpayer’s contribution base. An in-
dividual may elect, however, to bring all these contributions of ap-
preciated capital gain property for a taxable year within the 50- 
percent limitation category by reducing the amount of the contribu-
tion deduction by the amount of the appreciation in the capital 
gain property. Contributions of appreciated capital gain property to 
charitable organizations described in section 170(b)(1)(B) (e.g., pri-
vate nonoperating foundations) are deductible up to 20 percent of 
the taxpayer’s contribution base. 

Contributions by corporations 
For corporations, in any taxable year, charitable contributions 

are not deductible to the extent the aggregate contributions exceed 
10 percent of the corporation’s taxable income computed without 
regard to net operating loss or capital loss carrybacks. 
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2147 Sec. 170(d). 

For purposes of determining whether a corporation’s aggregate 
charitable contributions in a taxable year exceed the applicable 
percentage limitation, contributions of capital gain property are 
taken into account after other charitable contributions. 

Carryforward of excess contributions 
Charitable contributions that exceed the applicable percentage 

limitation may be carried forward for up to five years.2147 The 
amount that may be carried forward from a taxable year (‘‘con-
tribution year’’) to a succeeding taxable year may not exceed the 
applicable percentage of the contribution base for the succeeding 
taxable year less the sum of contributions made in the succeeding 
taxable year plus contributions made in taxable years prior to the 
contribution year and treated as paid in the succeeding taxable 
year under this provision. 

Temporary increase in percentage limitations under the 
CARES Act 

Section 2205 of the CARES Act (Pub. L. No. 116–136), described 
in Part Six of this document, temporarily increases the charitable 
contribution limitations. In the case of an individual, the deduction 
for qualified contributions is allowed up to the amount by which 
the taxpayer’s contribution base (AGI computed without regard to 
any net operating loss carryback) exceeds the deduction for other 
charitable contributions. Contributions in excess of this amount are 
carried over to succeeding taxable years as contributions described 
in section 170(b)(1)(G), subject to the limitations of section 
170(b)(1)(G)(ii). 

In the case of a corporation, the deduction for qualified contribu-
tions is allowed up to 25 percent of the corporation’s taxable in-
come. Contributions in excess of this amount are carried over to 
succeeding taxable years, subject to the limitations of section 
170(d)(2). 

In applying subsections (b) and (d) of section 170 to determine 
the deduction for other contributions, qualified contributions are 
not taken into account (except to the extent qualified contributions 
are carried over to succeeding taxable years under the rules de-
scribed above). 

Qualified contributions are cash contributions paid during cal-
endar year 2020 to a charitable organization described in section 
170(b)(1)(A), other than contributions (i) to a supporting organiza-
tion described in section 509(a)(3) or (ii) for the establishment of a 
new, or maintenance of an existing, donor advised fund (as defined 
in section 4966(d)(2)). Contributions of noncash property, such as 
securities, are not qualified contributions. Under the provision, 
qualified contributions must be to an organization described in sec-
tion 170(b)(1)(A); thus, contributions to, for example, a charitable 
remainder trust generally are not qualified contributions, unless 
the charitable remainder interest is paid in cash to an eligible 
charity during the applicable time period. A taxpayer must elect to 
have contributions treated as qualified contributions. 
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2148 For example, the contribution must be paid in cash to a charitable organization described 
in section 170(b)(1)(A), other than contributions (i) to a supporting organization described in sec-
tion 509(a)(3) or (ii) for the establishment of a new, or maintenance of an existing, donor advised 
fund (as defined in section 4966(d)(2)). 

2149 165(h)(5). 

For charitable contributions of food inventory that are made dur-
ing 2020 and which qualify for the enhanced deduction, the 15-per-
cent limitations described above are increased to 25 percent. 

Section 213 of this Act generally extends the temporary modifica-
tions of the charitable contribution limits under the CARES Act to 
contributions made during 2021. 

Explanation of Provision 

In the case of a qualified disaster relief contribution of a corpora-
tion, the provision generally increases the 25 percent limitation es-
tablished by the CARES Act to 100 percent of a corporation’s tax-
able income. The 25 percent limitation under the CARES Act is 
first applied to qualified contributions (as defined in the CARES 
Act) other than qualified disaster relief contributions. The in-
creased percentage limitation is next applied to qualified disaster 
relief contributions by substituting 100 percent for 25 percent. As 
a result, the deduction for qualified disaster relief contributions is 
allowed up to the amount by which the corporation’s taxable in-
come (as computed under section 170(b)(2)) exceeds the deduction 
for other charitable contributions (including qualified contributions 
under the CARES Act other than qualified disaster relief contribu-
tions). Contributions in excess of this amount are carried over to 
succeeding taxable years, subject to the limitations under section 
170(d)(2). 

A qualified disaster relief contribution is a qualified contribution 
within the meaning of section 2205 of the CARES Act 2148 that is 
paid during the period beginning on January 1, 2020, and ending 
on the date which is 60 days after the date of enactment, and 
which is made for relief efforts in one or more qualified disaster 
areas. A taxpayer must obtain from the recipient organization a 
contemporaneous written acknowledgment substantiating that the 
contribution was used (or is to be used) for this purpose. A tax-
payer must elect to have the contribution treated as a qualified dis-
aster relief contribution. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

5. Special rules for qualified disaster-related personal cas-
ualty losses (sec. 304(b) of the Act and sec. 165 of the 
Code) 

Present Law 

An individual taxpayer may claim an itemized deduction for a 
personal casualty loss only if the loss was attributable to a disaster 
declared by the President under section 401 of the Stafford Act.2149 
All other personal casualty losses are deductible only to the extent 
that those losses do not exceed the individual’s personal casualty 
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2150 See, e.g., Pub. L. No. 116–94, sec. 204(b), December 20, 2019 (certain disasters occurring 
in 2018 and 2019); sec. 20104(b) of Pub. L. No. 115–123 (certain California wildfires); Sec. 504(b) 
of Pub. L. No. 115–63 (Hurricanes Harvey, Irma, and Maria); and former sec. 1400S(b) (Hurri-
canes Katrina, Rita, and Wilma). 

2151 The $100 per casualty rule still applies with respect to other deductible personal casualty 
losses. 

2152 A qualified disaster zone is a portion of any qualified disaster area which was determined 
by the President (during the period beginning on January 1, 2020 and ending on the date which 
is 60 days after the date of enactment) to warrant individual or individual and public assistance 
from the Federal government under the Stafford Act by reason of a major disaster with respect 
to such area. A qualified disaster area is an area with respect to which a major disaster was 
declared by the President (during the period beginning on January 1, 2020 and ending on the 
date which is 60 days after the date of enactment) under the Stafford Act if the incident period 
of such disaster begins on or after December 28, 2019, and on or before the date of the enact-
ment. Qualified disaster areas do not include areas for which a major disaster has been declared 
only by reason of COVID–19. 

gains. Personal casualty losses are deductible only if they exceed 
$100 per casualty. In addition, aggregate net losses (i.e., the excess 
of personal casualty losses over personal casualty gains) are de-
ductible only to the extent they exceed 10 percent of the individual 
taxpayer’s adjusted gross income. 

Congress has at times enacted more generous casualty loss provi-
sions in response to specific natural disasters.2150 

Explanation of Provision 

Under the provision, if an individual has a personal casualty loss 
which arose in a qualified disaster area on or after the first day 
of the incident period of the applicable qualified disaster and which 
was attributable to that qualified disaster, the individual is allowed 
a deduction for the loss without regard to whether the individual’s 
aggregate net losses exceed 10 percent of adjusted gross income. A 
casualty loss is deductible, however, only if it exceeds $500.2151 

For a personal casualty loss to which the provision applies, an 
individual is allowed a deduction in addition to the standard deduc-
tion. The deduction is also allowed in determining alternative min-
imum tax. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

6. Low-income housing tax credit (sec. 305 of the Act and 
sec. 42 of the Code) 

Present Law 

Background for the provision and a description of the low-income 
housing tax credit that the provision modifies may be found above 
in the section describing section 207 of the Taxpayer Certainty and 
Disaster Tax Relief Act of 2019 (Division Q of Pub. L. No. 116–94) 
in Part Three of this document. 

Explanation of Provision 

Under the provision, for calendar years 2021 and 2022, a State’s 
housing credit ceiling is increased by the amount of housing credit 
allocated by the State housing credit agency for each year to build-
ings located in qualified disaster zones 2152 in the State, subject to 
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2153 Sec. 932 and former sec. 935. 

certain limitations. For 2021, the amount of the State ceiling in-
crease cannot exceed the applicable dollar limitation. The applica-
ble dollar limitation is equal to the lesser of (1) the product of $3.50 
multiplied by the population which resided in qualified disaster 
zones in the State in 2020, and (2) 65 percent of the State ceiling 
for 2020. For 2022, the amount of the State ceiling increase cannot 
exceed the applicable dollar limitation reduced by the amount of 
the State ceiling increase for 2021. Therefore, a State may increase 
its State ceilings for 2021 and 2022 in total by no more than the 
amount of the applicable dollar limitation. 

The provision also provides that housing credit that is allocated 
by a State housing credit agency for calendar year 2021 or 2022 to 
a building located in a qualified disaster zone in the State may re-
ceive an extension to have the building placed in service by the end 
of the third calendar year following the calendar year in which the 
allocation was made. The State housing credit agency must des-
ignate the housing credit to receive the extension. The amount of 
designated housing credit for a given year cannot exceed the 
amount of the State ceiling increase for that year, as provided 
under the provision. 

The provision also specifies that credit allocations are treated as 
made first from these additional amounts for purposes of deter-
mining the unused State housing credit ceiling to be carried for-
ward in a calendar year. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 

7. Treatment of certain possessions (sec. 306 of the Act) 

Present Law 

Citizens of the United States are generally subject to Federal in-
come tax on their U.S. and foreign income regardless of whether 
they live in a U.S. State, the District of Columbia, a foreign coun-
try, or a U.S. territory. Residents of the U.S. territories are gen-
erally subject to the Federal income tax system based on their sta-
tus as U.S. citizens or residents in the territories, with certain spe-
cial rules for determining residence and source of income specific 
to the territory. 

The application of the Federal tax rules to the territories varies 
from one territory to another. Three territories, Guam, the Com-
monwealth of the Northern Mariana Islands, and the U.S. Virgin 
Islands, are referred to as mirror Code territories because the Code 
serves as the internal tax law of those territories (substituting the 
particular territory for the United States wherever the Code refers 
to the United States). A resident of one of those territories gen-
erally files a single tax return only with the territory of which the 
individual is a resident, and not with the United States.2153 Income 
tax paid by a bona fide resident of a mirror Code territory gen-
erally is allocated between the U.S. government and the territory 

VerDate Sep 11 2014 08:06 Mar 01, 2022 Jkt 045906 PO 00000 Frm 00575 Fmt 6601 Sfmt 6602 E:\HR\OC\A906.XXX A906rm
aj

et
te

 o
n 

D
S

K
B

C
K

N
H

B
2P

R
O

D
 w

ith
 H

E
A

R
IN

G



560 

2154 The tax laws of American Samoa follow, with certain modification, the Internal Revenue 
Code as in effect December 31, 2000. See Am. Sam. Code Ann. sec. 11.0404. 

government under special rules administered by the U.S. Treasury 
Department and the revenue authority of the territory government. 

American Samoa and Puerto Rico, by contrast, are non-mirror 
Code territories. These two territories have their own internal tax 
laws, and a resident of either American Samoa 2154 or Puerto Rico 
may be required to file income tax returns with both the territory 
of residence and the United States. In general, U.S.-source income 
and other income from outside the territory of residence is included 
on a U.S. income tax return, and income from sources within the 
territory of residence is reported on the territory income tax return. 

Explanation of Provision 

The provision requires the Secretary to make a payment to each 
mirror Code territory in an amount equal to the loss in revenue by 
reason of the temporary disaster-related tax relief allowable by rea-
son of Title III of the Act to residents of such territory against its 
income tax. The Secretary must determine the amount of each pay-
ment based on information provided by the government of the re-
spective territory. 

The provision requires the Secretary to make a payment to each 
non-mirror Code territory in an amount estimated by the Secretary 
as the aggregate benefits (if any) of the temporary disaster-related 
tax relief that would have been provided to residents of that terri-
tory if a mirror code tax system had been in effect in the territory. 
Accordingly, the amount of each payment to a non-mirror Code ter-
ritory is an estimate of the aggregate benefits that would be al-
lowed to the territory’s residents if the temporary tax relief pro-
vided by Title III of the Act to U.S. residents were provided by the 
territory to its residents. The Secretary is not permitted to make 
a payment to a territory unless the territory has a plan that has 
been approved by the Secretary under which the territory will 
promptly distribute the payment to its residents. 

Effective Date 

The provision is effective on the date of enactment (December 27, 
2020). 
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